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REPORTS  OF  CASES 


DSTBBMINBI>'  IK 


THE  SUPREME  COURT, 

OCTOBER   TBEJkl,    1862. 


SMITH  V.  OWENS. 

*  KoTB  GIVEN  roB  DzBT,  EFFECT  OF. — ^A  Dote  given  in  oonsideration  of  an  ante- 

cedent indebtedness  does  not  per  se  discharge  the  debt.  In  the  absence  of  an 
agreement  to  the  contrary,  the  only  effect  is  to  suspend  the  remedy  until  the  ma- 
turity of  the  note. 
AoBEEHENT  OF  COMPOSITION  KUST  BE  SPECIALLY  Pleaj>ed.— Where,  to  an  action 
upon  a  promissory  note,  an  agreement  of  composition  between  the  debtor  and  his 
creditors,  including  the  plaintiff,  is  relied  upon  as  a  defense,  such  agreement  must 
be  specially  pleaded,  and  cannot  be  considered  under  a  plea  of  accord  and  satis- 
faction by  the  giving  of  new  notes. 

*  Special  Defense— Oiossion  to  Plead,  not  cubed  by  Evidenoe.— -Where  a  de- 

fense is  required  to  be  pleaded  specially,  the  omission  to  plead  it  is  not  cured  by 
the  introduction  of  evidenoe  in  support  of  it  on  the  trial  withoutH)bjcction  on  the 
part  of  the  plaintiff. 
Composition  by  CBEDiroBs— Note  Void  fob  Ebadd.— If  the  creditors  of  a  failing 
debtor  agree  between  themselves,  with  the  assent  of  the  debtor,  to  a  compo  :i- 
tion  of  their  respectiye  debts,  and  to  reoeive  in  lieu  thereof  securities  of  a  certain 
character,  and  one  of  the  creditors  subsequently  obtains  from  the  debtor  new 
notes  of  a  character  more  favorable  to  the  creditor  than  those  provided  for  in  the 
composition  agi'eement,  such  new  notes  are  void  for  fraud,  not  only  as  to  the  other 
creditors,  but  as  to  the  assenting  debtor. 

'  See  Welch  v.  AUinqfon,  23  Cal.  822;  Oriffiih  v.  Grogan,  12  Cal.  317;  Biggins  v. 
Wortell,  18  Cal.  333;  ]L.4cfieU  v.  Hocketty  25  Cal.  5^. 

''^  Cited  as  authority  in  McComb  v.  Reed,  28  Cal.  284;  MoKeruie  v.  Dickenson,  April 
T.  1868,  (not  reported.) 
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[12]       *Appeal  from  the  Twelfth  Judicial  District. 

The  action  was  brought  January  20th,  1858,  by  L.  E.  P. 
Smith  and  others,  to  recover  $7,271  35,  the  full  amount  of 
four  promissory  notes  of  P.  H.  Owens  &  P.  A.  Owens,  de- 
fendants, including  principal  and  interest  to  that  date.  The 
answer  is,  substantially,  that  at  the  date  of  the  action,  the 
plaintiffs  were  not  the  holders  and  owners  of  the  notes  sued 
on;  that  the  defendants  were  not  indebted  thereon,  in  any 
sum  whatever;  and  that,  after  the  notes  had  become  payable, 
the  defendants  made  and  delivered  to  the  plaintiffs,  who  ac- 
cepted them,  six  other  promissoiy  notes  (set  forth)  in  full  ex- 
tinguishment, satisfaction,  and  discharge  of  the  four  notes 
sued  on,  and  of  one  other  note  not  sued  on,  of  which  six 
new  notes  one  had  become  payable  and  been  paid  before  suit 
brought. 

The  case  was  referred  to  a  referee  to  try  the  issues  and  re- 
port a  judgment.  In  due  course  he  reported  a  judgment  for 
the  plaintiffs  for  the  sum  of  $7,477  95,  being  the  full  amount 
claimed  in  the  complaint,  with  interest,  less  $486  56  balance 
of  a  payment  made  by  the  defendants,  and  by  him  applied 
on  the  old  note  not  sued  on. 

His  finding  of  facts  was  as  follows : 

''1st.  At  the  respective  times  named  in  the  amended  com- 
plaint, the  defendants  made  and  delivered  to  the  plaintiffs  the 
four  promissory  notes,  copies  of  which  are  contained  in  said 
complaint,  and  which  notes  are  now  held  by  the  plaintiffs. 

**  2d.  On  the  first  day  of  September,  1856,  the  said  defen- 
dants made  and  delivered  to  the  plaintiffs  a  certain  other  pro- 
missory note,  in  words  and  figures  following,  viz. : 

**  *  $1,617  33.  San  FsANasco,  Sept.  1,  1866. 

*  Six  months  after  date  we  promise  to  pay  to  the  order  of 
Lewis  E.  P.  Smith  &  Co.,  sixteen  hundred  seventeen  33-100 
dollars,  at  their  office  in  New  York,  value  received. 

(Signed)  P.  H.  &  P.  A.  Owens.' 

"  3d.  That  on  the  third  day  of  February,  A.  D.  1857,  at  the 
city  of  New  York,  State  of  New  York,  the  defendants  made 
and  delivered  to  the  plaintiffs  their  six  several  promissory 
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notes,  all  dated  on  that  day,  which  notes  were  for  the 
amounts,  and  were  ^indorsed  and  payable  as  set  forth     [13] 
in  the  defendants'  answer  to  the  amended  complaint. 

''4th.  That  said  six  several  promisssory  notes  last  referred 
to,  were  made  and  delivered  by  the  defendants  to  the  plaintiffs, 
and  by  the  plaintiffs  accepted  and  received  for  and  on  account 
of  the  four  promissory  notes  described  in  the  complaint, 
together  with  the  note  above  described,  dated  September  1st, 
1866;  but  said  six  promissory  notes  were  not  delivered  or 
accepted  as  full  extinguishment,  satisfaction,  or  discharge  of 
said  five  former  notes  then  outstanding  in  plaintiffs'  hands. 

''5th.  On  the  ninth  day  of  June,  1857,  the  defendants  paid 
to  the  plaintiffs  the  sum  of  $2,139  56,  in  satisfaction  and 
discharge  of  the  said  note,  dated  February  3d,  1857,  and 
payable  in  four  months  after  date,  and  indorsed  by  John 
OwenSy  and  said  note  was  delivered  up  and  canceled. 

"6th.  On  the  trial  before  the  referee,  the  plaintiffs'  counsel 
tendered  to  the  defendants*  counsel  the  fiive  other  promissory 
notes,  dated  February  3d,  1857,  and  above  referred  to,  and 
consented  that  they  be  canceled;  the  same  being  on  file  in 
this  cause  as  exhibits  annexed  to  depositions  taken  on  the 
part  of  the  defendants,  the  said  five  notes  remaining  unpaid. 

"7th.  That  at  the  time  of  the  commencement  of  the  present 
action,  that  is,  immediately  preceding  the  same,  (the  defen- 
dants not  having  appropriated  or  applied  the  payment  of  said 
sum  of  $2,139  56  to  any  one  of  the  five  old  notes  first  above 
referred  to,)  the  plaintiffs  applied  the  said  sum  in  full  payment 
of  said  note,  dated  September  Ist,  1856,  and  the  balance,  after 
paying  said  note,  to  the  general  credit  of  the  defendants. 

*  Sill.  The  plaintiffs'  counsel  also  surrendered  on  the  trial 
to  the  referee  the  said  note,  dated  September  1st,  1856,  and 
consented  that  the  same  be  canceled  or  delivered  to  the  de- 
fendants as  paid;  the  same  being  on  file  and  annexed  to  the 
depositions  taken  in  this  case  on  the  part  of  the  defendants. 

"9th.  That  the  rate  of  interest  in  the  State  of  New  York, 
where  the  said  promissory  notes  were  payable,  is  and  was  at 
the  times  aforesaid,  seven  per  centum  per  annum  on  promis- 
sory notes  after  the  maturity  of  the  same. 

*"10th.  That  there  remains  due  and  unpaid  on  the  [14] 
said  promissory  notes  described  in  the  said  complaint, 
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after  deducting  therefrom  the  balance  referred  to  in  the 
seventh  finding  above,  the  sum  of  $6,471  31  principal,  and 
$1,006  64  interest,  to  this  date,  making  in  all  the  sum  of 
$7,477  95." 

It  was  shown  by  evidence,  that  in  December,  1856,  the  de- 
fendants were  indebted  to  various  persons  and  firms  in  New 
York,  the  aggregate  amount  of  their  indebtedness  being  over 
$24,000,  of  which  $8,363  11  was  due  the  plaintifis. 

This  indebtedness  to  the  plaintiffs  was  in  the  form  of 
promissory  notes,  five  in  number,  of  which  but  two  were  due 
in  December,  1856,  and  the  first  four  are  those  now  in  suit. 
The  indebtedness  to  the  other  creditors  was  in  the  form  of 
notes  or  book  accounts. 

The  defendants  could  not  meet  their  indebtedness,  and  on 
December  17th,  1856,  the  creditors,  including  the  plaintiffs, 
entered  into  the  written  agreement  which  is  set  forth  in  the 
opinion. 

The  defendants  became  parties  to  this  agreement  between 
their  creditors;  and  as  between  them  and  their  other  creditors 
(except  the  plaintiffs)  the  agreement  was  substantially  carried 
out. 

With  the  plaintiffs  a  subsequent  arrangement  was  made  by 
which  they  received  defendants'  notes  at  four  and  six  months, 
indorsed  by  John  Owens,  for  one-half  their  debt,  and  defen- 
dants* notes  without  indorsement,  at  two,  three,  and  four 
years,  for  the  other  half  of  the  debt,  the  whole  secured  by 
a  policy  of  insurance  on  the  life  of  P.  H.  Owens. 

Of  these  new  notes  one  was  paid  at  maturity,  and  the  others 
were  in  Hie  hands  of  the  plaintiffs  at  the  time  of  the  com- 
mencement of  the  action,  and  were  not  surrendered  by  them 
imt.il  during  the  progress  of  the  trial  before  the  referee. 

On  the  report  of  the  referee  pl«dntiffs  had  judgment;  de- 
fendants moved  for  a  new  trial  which  was  denied,  and  from 
this  order  and  the  judgment  the  appeal  is  taken  by  them. 

An  opinion  affirming  the  judgment  was  delivered  by  Justice 
Cope,  the  other  Justices  concurring,  at  the  April  Term  of  1861, 
and  at  the  same  term,  on  application  of  defendants,  a  rehear- 
ing was  granted,  and  the  case  was  reargued  and  submitted 
anew  at  the  following  term. 
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^Eugene  Casserly,  for  Appellants.  [15] 

I.    The  agreement  of  December  17th,  1856^  operated 
per  seas  a  defens>e  to  the  action. 

The  leading  English  case  of  Good  y.  Gheeaeman,  (2  Bam.  & 
Ad.  328,  333-345,  by  all  the  Judges,)  is  precisely  in  point. 
(See  also  Gartwright  v.  Moore,  3  B.  &  Ad.  703,  704.) 

The  agreement  in  the  present  case  is  not  a  composition, 
properly  so  called;  but  upon  this  point,  the. doctrine  of  com- 
positions between  an  insolvent  debtor  and  several  creditors 
is  applicable.  (Steinman  v.  Magmis,  11  East.  390;  1  Smith's 
Leading  Oases,  1496.) 

It  is  not  material  whether  or  not  all  the  creditors  of  appel- 
lants were  parties  to  the  agreement.  All  were  not  required 
to  be  parties,  either  by  its  terms  or  by  the  law.  Those  who 
became  parties  were  bound.  (See  Eaton  v.  Lincoln,  13  Mass. 
424;  Norman  v.  Thompson,  4  Eng.  Exch.  [W.  H.  &  Gordon] 
*755;  Wood  v.  Boberts,  2  Stark.  368,  369,  417;  Good  v.  Gheese- 
man,  above  cited.) 

The  doctrine  here  asserted  is  no  more  than  this,  that  if  two 
or  any  larger  number  of  a  man's  creditors  should  come 
together,  and  each  should  agree  so  and  so,  provided  all  the 
rest  should  do  the  same,  the  parties  would  be  bound,  though 
they  were  but  a  portion  of  the  whole  body  of  the  creditors. 

The  agreement  was  binding,  not  only  on  the  creditors  (in- 
cluding the  respondents)  who  signed  it,  but  also  upon  the 
appellants,  who,  by  their  acts  and  their  assent,  express  and 
implied,  became  parties  to  it^ 

Compositions  and  compromises,  and  agreements  in  that 
nature,  between  a  debtor  and  his  creditors  are  usually  in 
writing,  for  convenience  in  the  making  and  the  proof,  and 
for  greater  exactness;  and  occasionally  under  seal,  for  more 
solemnity.  But  when  the  original  indebtedness  rests  in 
simple  contract,  as  promissory  notes,  book  accounts,  etc., 
writing  is  not  essential,  and  the  agreement  may  be  made 
and  proved  by  parol,  the  acts  of  the  parties,  proof  of  assent, 
express  or  implied,  like  any  other  simple  contract  not 
within  the  Statute  of  Frauds,  or  not  depending  for  validity 
on  a  seal,  like  the  technical  release  from  a  single  creditor 
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[16]  *to  his  debtor.'  (See  Good  v.  Cheeseman  and  Eaton  v. 
Linccl/riy  above  cited.) 

The  facts  in  this  case  are  much  stronger  than  those  in  Chod 
V.  Cheeseman,  in  which  «dl  the  Judges  held  the  debtor,  though 
he  did  not  sign,  equally  a  party  with  the  four  creditors  who 
signed  the  agreement. 

The  respondents,  and  the  other  creditors  who  signed  the 
agreement,  and  the  appellants,  being  thus  bound  by  it,  it 
went  into  legal  operation  as  between  all  the  parties,  (includ- 
ing the  appellants  and  the  respondents,)  and  its  legal  opera- 
tion as  between  the  appellants  and  respondents  was,  imme- 
diately and  without  further  performance  by  the  former,  to 
substitute  an  entirely  new  contract  for,  and  in  full  satisfaction 
and  extinguishment  of,  the  old  indebtedness  on  the  old  notes. 

The  modes  of  compromise  between  creditor  and  debtor  are 
various;  but  they  will  all  be  found  to  come  under  one  of  the 
following  classes: 

1st.  When  the  compromise  is  between  a  single  creditor 
and  a  single  debtor.  This  mode  depends  upon  doctrines 
entirely  peculiar  to  itself.  The  rule  in  respect  of  it  is:  that 
payment  of  part  of  a  debt  past  due,  or  the  acceptance  of 
security  of  equal  degree  and  not  affording  a  better  remedy, 
cannot  be  set  up  as  a  defense  to  an  action  for  the  original 
debt.  The  leading  case  is  Cumber  v.  Wane,  1  Strange,  426 — 
1  Smith's  L.  0. 146.  The  doctrine  of  that  case  has  never  been 
satisfactory;  and  the  history  of  the  decisions  since,  especially 
in  modern  times,  is  the  history  of  a  continuous  struggle  of 
the  Courts  to  take  cases  out  of  the  operation  of  it,  and  to 
modify,  limit,  and  even  overthrow  its  authority,  down  to  Sibree 
V.  THpp,  15  M.  &  Welsby,  23,  in  which,  after  full  consider- 
ation, the  English  Court  bf  Exchequer  may  be  said  to  have 
greatly  shaken,  if  not  substantially  overruled  it. 

For  the  authorities,  more  or  less,  against  the  doctrine  of 
Cumber  v.  Wane,  as  well  where  the  original  indebtedness  was 
unliquidated  (being  the  first  modification  effected  by  the 
Courts)  as  where  it  was  liquidated — see  1  Smith's  L.  C.  148, 
149, 149a;  and  Notes  of  Hare  &  Wallace,  447-449;  2  Parsons 
on  Cont.  129-131,  and  cases  in  notes  u,  v,  w,  x,  y; 
[17*1     Johnson  v.  Brannan,  5  Johns.  268,  *271;   Kellogg  v. 
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Richards,  14  Wend.  116;  Brooks  v.  While,  2  Met.  283;  Cooper 
T.  ParJcer,  14  C.  B.  [78  E.  C.  L.]  118,  121. 

It  is  needless  to  remark  that  this  mode  of  compromise  may 
always  be  made  by  release  under  seal;  the  seal  supplying  the 
necessity  of  a  sufficient  consideration,  which  is  usually  the 
point  of  difficulty. 

2d.  Where  several  creditors  unite  with  their  debtor  in  a 
composition  or  agreement  for  compromise,  which,  by  its 
terms,  express  or  implied,  is  conditional,  so  that  unless  the 
debtor  performs  all  that  is  required  of  him,  the  compromise 
is  void  and  the  creditors  are  remitted  to  all  their  rights  on 
the  original  indebtedness.  In  such  cases  the  debtor,  if  sued 
on  the  original  debt,  can  defend  on  the  agreement  of  com- 
promise or  composition  only  by  showing  complete  performance 
of  it  on  his  part.  To  this  class  of  cases  belong  the  following — 
in  all  of  which,  by  the  express  or  implied  terms  of  the  agree- 
ment, the  old  debt  was  to  be  released  only  upon  payment  or 
other  performance  of  the  agreement  by  the  debtor,  or  upon 
some  other  condition,  as  that  all  or  a  certain  number  should 
sign :  Penniman  v.  EUioU,  27  Barb.  315 — though  the  reporter 
presses  the  rule  beyond  the  facts  and  decision  of  the  case; 
and  see  1  E.  D.  Smith,  68;  Leake  v.  Young,  36  E.  L.  E.  188, 
190,  191,  193;  Rosling  v.  Muggeridge,  16  M.  <t  Wels.  181; 
Paidin  v.  Kaighn,  3  Dutch.  503,  513. 

3d.  A  third  mode  of  settlement  between  several  creditors 
and  their  debtor  is,  as  in  the  present  case,  where  they  become 
parties  to  a  new  agreement,  which  by  its  terms  or  legal  effect 
otherwise,  is  at  once  substituted  for  and  in  full  extinguishment 
of  the  original  contract  of  indebtedness.  In  every  such  case, 
the  previous  debt  being  extinguished  and  the  remedy  of  the 
creditor  on  it  gone,  his  recourse  is  on  the  new  agreement  for 
any  breach  of  it  by  the  debtor. 

There  is,  doubtless,  some  confusion  and  conflict  in  the 
cases;  in  part  only  apparent,  and  in  part  the  result  of  not 
sufficiently  observing  the  difference  in  principle  between  this 
third  class  of  agreements  and  the  other  two.  But  the  doctrine* 
just  stated  is  one  of  the  oldest  in  the  law,  and  is  sustained  by 
a  great  weight  of  authority  and  a  strength  of  principle  that  is 
overwhelming. 

*The  best  considered  modem  case  on  the  subject     [18] 

Cal.  Rxptb.,  vol.  XXL— 2  17 
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is  Oood  y.  Cheeaeman,  which  in  its  facts  is  abundantly  in 
point. 

It  is  laid  down  in  Rentger  v.  Ibgossa,  1  Plowd.  6a,  that  an 
agreement  which  is  effectual  as  a  defense  is  such  an  agreement 
as  is  executed  and  satisfied  ''with  a  recompense  in  fact,"  ''or 
with  an  action  or  other  remedy  to  execute  it  and  to  recoyer  a 
recompense;"  thus  recognizing  the  principle.  (See  also  Id. 
6,  5;  Cartivrtght  v.  Cooke,  3  Bam.  &  Ad.  701.) 

In  Boyd  v.  Hind,  40  Eng.  Law  &  Eq.  428,  the  case  of  Oood 
Y.  Cheeseman  is  discussed  with  marked  approbation  by  the 
Court;  and  the  important  distinction  is  pointed  out  between 
an  agreement  in  which  several  creditors  unite  and  one  made 
between  a  single  creditor  and  his  debtor.  The  Court  says 
(p.  431:) 

"The  law  with  respect  to  defenses  founded  on  compositions 
between  debtors  and  his  creditors  appears  not  to  have  been 
distinctly  defined  until  the  case  of  Good  v.  Cheeseman.  It  used 
to  be  sometimes  laid  down,  that  a  right  of  action  once  vested 
could  only  be  divested  by  a  release,  or  by  accord  and  satisfac- 
tion; but  since  the  decision  in  that  case,  the  law  has  been 
regarded  as  settled  that  a  compool.lon  agreement  by  several 
creditors,  although  by  parol  so  as  to  be  incapable  of  operating 
as  a  release,  and  although  uner'^'^uted  so  as  not  to  amount  in 
strictness  to  a  satisfaction,  w.  ..J  be  a  good  answer  to  an 
action  by  the  creditor  for  the  original  debt,  if  he  accepted 
the  new  agreement  in  satisfac.  !)n  thereof,  and  that  for  such 
an  agreement  there  is  a  good  consideration  to  each  creditor — 
namely,  the  undertaking  by  the  otb^r  compromising  creditors 
to  give  up  a  part  of  their  claim,  h^t  no  such  agreement  can 
operate  as  a  defense  if  made  merely  between  the  debtor  and 
a  single  creditor.  The  other  creditors,  or  some  of  them,  must 
also  join  in  the  agreement  with  \e  dvibtor  and  with  each 
other;  for  otherwise,  it  wou!.l  be  a  bare  contract  to  accept  a 
less  sum  in  satisfaction  of  a  greater,  which  would  be  invalid 
by  reason  of  want  of  considerate' on  for  rolinquishing  the 
residue." 

To  the  same  effect  are  Evans  v.  Poiv'\  1  Eng.  Exch.,  W.  H. 
G.,  *601,  *607-608;  Wood  v.  Roberts,  2  Stark.  368,  369— ap- 
proved and  explained  in  Boyd  v.  Hind,  40  Eng.  Law  &  Eq. 
432.     In  CockshoU  v.  Bennett,  2  T.  R.  763,  it  was  held  by 
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^Aahtirst,  J.,  that,  by  the  composition  in  that  case  be-     [19] 
tween  a  debtor  and  his  creditors,  the  original  debt  was 
'^  annihilated." 

The  doctrine  and  the  reason  of  it  are  applied  or  approved 
in  several  American  cases. 

Ooodrich  v.  Stanley,  24  Conn.  620,  621,  discussing  the  prin- 
ciple and  the  authorities. 

CoU  V.  HouBixm,  3  Johns.  Gases,  ^246,  per  Thompson,  G.  J. 

Bmings  v.  Vanderbeck,  23  Barb.  546,  Gen.  T.,  held,  "An 
accord  unperformed  consisting  of  mutual  promises,  and  thus 
having  a  new  consideration,  is  binding  upon  the  parties,  and 
an  action  will  lie  for  a  breach  of  it."  (Pages  552,  523,  citing 
CartwrigJU  v.  Cook^  3  Barn.  &  Ad.  701,  etc.;  see  also  the 
agreement  in  the  case,  p.  547;  Kinsler  v.  Pope,  5  Strobh.  128; 
Paulin  V.  Kaighn,  3  Dutch.,  N.  J.,  503,  513;  Broion  v.  Stouk- 
pole,  9  N.  H.  478;  2  Parsons  on  Cont.  194;  1  Smith's  L.  C. 
*150;  2  Greenl.  Evid.  sec.  31,  notes,  32;  Story  on  Gont.  sec. 
982;  Byles  on  Bills,  *183,  note  d;  HotigkUding  v.  Banden,  25 
Barb.  21,  22;  Campbell  t.  Jones,  6  T.  B.  570-573;  1  Tidd. 
Prac.  2d  Ed.  *440.) 

Such  being  the  e£Eect  and  operation  of  the  agreement  of 
December  17th,  1856,  between  the  creditors,  incluiiing  the 
respondents  and  the  appellants,  it  was  not  in  the  power  of  the 
respondents,  without  the  consent  of  all  the  other  creditors, 
by  any  private  understanding  with  the  appellants,  to  abandon 
the  agreement,  or  in  any  manner  so  to  vary  it  as  to  have  the 
old  notes  remain  in  the  hands  of  the  respondents  and  remit 
them  to  their  original  rights  upon  them;  and  all  the  testimony 
to  that  point  is  immaterial  and  of  no  effect.  The  retention 
of  the  old  notes,  with  oi:  without  the  consent  of  the  appel- 
lants, by  the  respondents,  was  a  breach  of  the  agreement,  and 
the  attempt  to  enforce  them  in  the  present  suit  is  a  fraud 
upon  the  other  creditors. 

Nothing  is  better  settled  in  law  than  that  in  compositions 
or  agreements  in  that  nature  between  a  debtor  and  his  cred- 
itors perfect  good  faith  is  exacted  from  all  the  parties  to  each 
other.  The  attempt  of  one  creditor  to  obtain  an  undue  ad- 
vantage for  himself  over  the  rest,  with  or  without  the  consent 
of  the  debtor,  is  a  fraud  which  the  law  will  never  allow  to 
succeed.     And  it  is  not  material  by  whom  the  question  is 
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[20]     brought  before  the  Court;  whether  on  the  ^complaint 
of  one  or  more  of  the  other  creditors  or  upon  the  show- 
ing of  the  debtor  himself  in  a  suit  by  the  unconsoionable 
creditor,  which  latter  is  the  usual  mode. 

So  far  is  this  principle  carried,  that  such  a  defense  may 
always  and  under  all  circumstances  be  set  up  by  the  debtor  in 
a  suit  brought  by  the  unjust  creditor  upon  any  security  thus 
improperly  obtained  by  him,  whether  of  the  debtor  or  of  a 
third  party;  and  money  so  paid  may  be  recovered  back  from 
the  creditor.  (1  Story  Eq.  Jurisp.  sees.  378,  379,  and  cases 
cited;  Good  v.  Cheeaeman,  2  B.  &  Ad.  328,  333-335,  and  cases 
cited  ante;  Breck  v.  Cole,  4  Sandf.  79,  and  full  discussion  of 
the  cases,  82-88;  BvsseU  v.  Bodgers,  15  Wend.  354,  355,  and 
cases  cited  and  discussed;  Stock  v.  Mawson,  1  Bos.  &  Pull. 
286 — money  recovered  back  from  the  creditor;  Steinman  v. 
Magus,  11  East.  390.) 

n.  If  it  shall  be  considered  by  the  Court  that  the  legal 
effect  of  the  agreement  of  December  17th,  1856,  was  not  as 
contended  in  the  preceding  point,  then,  at  all  events,  the  con- 
duct of  the  respondents,  taken  in  connection  with  the  agree- 
ment and  the  acts  of  the  other  creditors  under  it,  in  accepting 
the  new  notes  from  the  appellants  and  enforcing  and  receiving 
payment  of  the  first  of  them  after  default  made  upon  them, 
constituted  a  defense  to  this  action  upon  the  old  notes. 

III.  The  new  notes  in  the  respondents'  hands  being  secur- 
ities under  the  agreement  of  December,  1856,  and  they  having 
retained  them  and  having  elected  (after  default  made  by  the 
appellants  in  the  payment  of  the  first  of  the  new  notes)  to  look 
to  them  as  their  security  and  enforce  payment,  they  could  not 
afterwards  fall  back  upon  the  old  notes. 

Plaintiffs  accepted  the  new  notes  as  an  entirety  in  the  first 
place  under  the  agreement  of  December,  1856.  Whether 
they  then  accepted  them  conditionally  or  not,  they  afterwards 
affirmed  them  by  collecting  the  first  of  them  after  maturity; 
and  they  affirmed  them  as  an  entirety  and  unconditionally* 
They  could  not  do  otherwise.  In  the  nature  of  the  case,  they 
had  either  to  affirm  or  reject  in  toto.  (ConUing  v.  King,  10 
Barb.  372,  376,  and  cases  cited — this  case  affirmed  in  Court 
of  Appeals,  April,  1854;  4  Clinton  Dig.  192,  sec.  16;  HtMU  v. 
Silk,  5  East.  449.) 
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*To  hold  otherwise  would  be  most  unjust  to  the  other     [21] 
creditors,  and  contrary  to  the  doctrine  of  Mackerme  v. 
Mackenm,  16  Ves.,  Jr.,  *372,  and  of  2  Spence,  *354. 

The  tendency  of  the  latter  cases  is  in  favor  of  the  presump- 
tion of  law,  that  where  new  notes  are  given  before  the  old 
notes  are  due,  and  in  exchange  for  them,  and  especially  where 
the  security  of  a  third  person  is  given,  it  is  in  satisfaction 
unconditionally.  (Arnold  v.  Camp,  12  Johns.  409,  *410-411, 
and  cases  cited;  Frisbie  v.  Lamed,  24  Wend.  450,  451,  454; 
Boyd  V.  Hitchcock,  20  Johns.  76;  Brooks  v.  White,  2  Met.  283- 
288.)  As  to  payments  before  the  day.  (PinneVs  Case,  5  Coke, 
117a/  Brooks  v.  White,  Met.  286,  287;  Page  v.  McCrea,  1  Wend. 
*164;  St.  John  v.  Purdy,  1  Sand.  9-11.)  A  fortiori  in  a  case 
like  the  present. 

rV.  The  .referee's  finding  of  facts  does  not  support  his 
conclusions  of  law. 

The  fourth  finding  evidently  proceeds  upon  the  idea  that 
the  agreement  between  the  appellants  and  their  creditors  was 
not  a  defense.  The  grounds  of  this  are  not  stated;  but  they 
must  be  either  that  the  agreement  was  not  carried  out  by  the 
appellants,  by  the  giving  and  payment  of  the  new  notes,  and 
so  became  null  and  void  as  to  aJl  the  creditors,  or  that,  by 
some  private  understanding  between  the  appellants  and  re- 
spondents, not  assented  to  by  the  other  creditors,  the  agree- 
ment was  abandoned  and  a  special  arrangement  entered  into 
by  which  the  old  notes  were  left  in  the  hands  of  respondents, 
who  were  remitted  to  all  their  original  rights  upon  them. 
Neither  ground  can  be  sustained  under  the  authorities  here- 
inbefore cited. 

It  is  held,  that  in  assumpsit  for  goods  sold  it  is  a  good  plea 
in  bar  that  the  defendant,  being  the  payee  of  the  note  of  a 
third  person,  indorsed  it  to  the  plaintiff,  who  '^  received  and 
accepted  it  for  and  account  of  the  debt;  being  the  precise 
language  of  this  finding.  (Kearslake  v.  Morgan,  5  T.  B.  513, 
514,  518;  1  Bacon  Abr.  56,  67,  ''Accord,"  A;  Thomas  v.  JSea- 
thcmi,  2  Barn.  &  C.  477.) 

Now,  it  would  seem  that  whatever  is  a  good  defense,  if 
pleaded,  must  equally — and  even  a  fortiori — be  so  if  found  as 
-a  fact  by  a  referee  or  by  the  verdict  of  a  jury.  Henc^,  it 
follows  that  the  first  part  of  this  fourth  finding  is  in  direct 
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[22]  contradiction  of  the  latter  ^art;  that  one  part  de- 
stroys the  other,  leaving  the  whole  a  nullity.  If  this 
be  so,  there  is  nothing  to  support  the  referee's  decision  as  to 
his  conclusions  of  law  that  the  appellants  were  indebted  upon 
the  old  notesr 

HoUaday  &  Carey ^  for  Bespondents. 

I.  The  agreement  of  December,  1856,  is  not  set  up  in  the 
answer,  and  no  defense  can  be  predicated  upon  it.  The  ap- 
pellants had  their  option  to  rely  upon  this  agreement  as  a 
composition,  or  upon  the  new  notes,  and  they  elected  to  plead, 
as  a  bar  to  this  action,  the  new  notes. 

II.  It  is  everywhere  admitted  that  the  extinguishment  of 
one  cause  of  action  by  the  substitution  of  another  of  the  same 
degree,  can  only  be  by  way  of  accord  and  satisfaction  which 
requires  a  distinct  and  executed  agreement  between  the 
parties,  and  cannot  be  implied  by  the  law  in  the  absence  of 
such  an  agreement. 

In  Clark  v.  Mundol,  1  Salk.  124,  it  was  held,  "that  a  bill 
should  never  go  in  discharge  of  a  precedent  debt,  except  it 
be  a  part  of  Ihe  contract  that  it  should  be  so." 

The  rule  thus  laid  down,  which  has  never  been  disputed  in 
England,  is  well  illustrated  by  the  case  of  Tdbey  v.  Barber,  9 
Johns.  310,  and  is  followed  in  most  of  the  States  of  this 
country,  where  it  is  generally  admitted  that  taking  a  nego- 
tiable instrument  made  by  a  debtor,  or  by  a  third  person,  on 
account  of  a  preexisting  debt,  does  not  imply  a  discharge  or 
extinguishment  of  the  demand  for  which  it  is  taken,  nor  con- 
fine the  creditor  to  proceeding  in  the  new  cause  of  action, 
unless  such  was  the  understanding  of  the  parties.  The  ex- 
istence of  such  an  agreement  is,  in  general,  a  question  for 
the  jury,  although  it  would  seem  to  be  the  duty  of  the  Court 
to  instruct  them,  that  the  mere  fact  of  accepting  such  an  in- 
strument as  payment,  without  more,  will  not  sustain  a  finding, 
that  it  was  accepted  as  satisfaction.  But  for  a  full  discussion. 
of  this  whole  matter  see  2  Ames'  Leading  Cases,  8d  ed.,  title. 
Note  or  Bill  taken  for  Debt,  162-179,  and  cases  there  cited; 
also  12  Cal.  317. 

m.  The  agreement  of  December,  1866,  even  if  it  could 
be  considered  under  the  pleadings,  constitutes  no  defense,  for 
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the  reason  that  it  was  not  carried  out,  but  was  ignored 
and  abandoned.    The  *new  notes  were  not  given  in     [23] 
pursuance  of  the-agreement,  but  in  direct  opposition 
to  its  terms. 

OoPE,  J.  delivered  the^-opinion-of  "ihe-Court — ^Norton,  J. 
concurring. 

A  rehearing  was  granted  in  this  case  for  the  purpose  of 
considering  more  fully  the  matters  relied  upon  by  way  of  de- 
fense. After  giving  these  matters  the  consideration  which 
their  importance  deserves,  we  see  no  reason  for  a  conclusion 
different  from  that  previously  attained.  The  action  is  upon 
four  promissory  notes,  and  it  is  alleged  in  defense,  that  before 
the  action  was  commenced  the  defendants  executed  to  the 
plainti&  certain  other  notes,  in  satisfaction  of  the  notes  in 
suit.  This  is  the  only  defense  set  up,  and  the  finding  of  the 
referee,  that  the  new  notes,  though  given  on  account  of  the 
old,  were  not  received  in  satisfaction,  is  undoubtedly  correct. 

We  have  repeatedly  held,  that  a  note  given  in  consideration 
of  an  antecedent  indebtedness  does  not  per  se  discharge  the 
debt;  and  that  in  the  absence  of  an  agreement  to  the  contrary, 
the  only  effect  is  to  suspend  the  remedy  until  the  maturity  of 
the  note.  There  was  no  agreement  upon  the  subject  in  this 
case,  and  the  only  difficulty  that  suggests  itself  grows  out  of 
a  paper  executed  in  the  city  of  New  York,  which  reads  as 
follows:  "We,  the  undersigned,  hereby  agree  to  extend  the 
time  of  payment  of  the  indebtedness  of  Messrs.  P.  H.  &  F. 
A.  Owens,  ship-chandlers  of  San  Francisco,  to  us,  so  that  the 
aggregate  of  their  outstanding  debts,  or  notes,  shall  become 
due  in  four  equal  payments  of  six,  twelve,  eighteen,  and 
twenty-four  months  from  date,  with  interest  at  seven  per  cent, 
per  annum,  and  to  accept  their  notes  to  that  effect  in  exchange 
for  those  now  held  by  us."  This  paper  is  signed  by  various 
parties,  including  the  plaintiffs,  and,  except  as  to  the  latter, 
appears  to  have  been  substantially  carried  out  by  an  exchange 
of  notes  upon  the  basis  therein  mentioned.  In  respect  to  the 
latter,  the  proof  shows  that  it  was  not  intended  to  be  acted 
upon,  and  the  notes  subsequently  executed  were  given,  not 
only  in  disregard  of,  but  in  direct  repugnance  to  its  terms. 
This  being  the  case,  the  paper  and  the  notes  are  to  be  re- 
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garded  as  separate  transactions,  and  upon  the  question  of 
satisfaction  the  paper  has  no  bearing  or  relevancy.  It 
[24]  is  con-^tended  that  the  paper  itself  operates  as  a  de- 
fense, and  the  counsel  for  the  defendants  has  placed 
on  file  an  able  argument  in  support  of  this  view.  The  argu- 
ment is  met,  however,  by  the  fact  that  this  defense  is  not 
pleaded,  and  the  failure  in  that  respect  precludes  the  defen- 
dants from  taking  advantage  of  it.  The  case  is  that  of  a 
compromise  between  debtors  in  failing  circumstances  and 
their  creditors,  and  counsel  is  correct  in  saying  that  in  such 
matters  the  law  requires  the  utmost  good  faith.  The  parties 
are  held  to  a  strict  and  literal  compliance  with  their  agree- 
ment, and  secret  arrangements  securing  advantages  to  par- 
ticular creditors  are  absolutely  void.  And  they  are  not  only 
void  as  to  other  creditors,  but  even  as  against  the  assenting 
debtor,  and  the  Courts  have  uniformly  refused  to  enforce  them. 
(Story's  Eq.  sec.  379.)  The  notes  were  executed  in  fraud  of 
the  compromise,  and  tested  by  the  agreement  they  are  void; 
but  whether  void  or  valid  the  result  is  the  same.  In  either 
case  the  plaintiffs  are  entitled  to  recover,  for  there  is  no  evi- 
dence to  sustain  the  answer,  and  no  foundation  for  a  defense 
upon  the  agreement.  It  is  true,  the  agreement  was  given  in 
evidence  without  objection,  but  the  case  must  be  determined 
upon  the  issue  presented  in  the  pleadings.  The  only  question 
is  whether  the  notes  were  received  in  satisfaction,  and  there 
is  no  doubt  that  the  referee  arrived  at  the  proper  conclusion. 
The  judgment  is  affirmed. 


FALLON  V,  BXJTLEE  et  al..  Executors,  Eax3. 

•  FOREOLOSUBE    OF    MOBTOAOE  AGAINST    ESTATE    OF  DECEASED    PeBSON. — ^An   ftCtiOIl 

may  be  maintained  in  the  District  Conrt  against  an  executor  or  administrator,  to 
foreclose  a  mortgage  upon  real  estate  executed  by  his  testator  or  intestate,  al- 
though the  debt  secured  by  the  mortgage  has  been  presented  as  a  claim  to  the 

^  Affirmed  as  to  jurisdiction  in  Ppckaud  v.  RvnqueU  post  76.  Cited  as  authoriiy  in 
W%a.\d  V,  FarJeyy  24  Cal.  498;  Hatter  of  Estate  of  Orr,  29  Cal.  104;  Brovon  ▼.  Orr,  Id. 
122;  and  see  fferUach  v.  Farter,  10  Cal.  559. 
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executor  or  administrator  and  allowed  by  him,  and  also  by  the  Probate  Judge  of 
the  county,  where  the  only  object  of  the  action  is  to  reach  the  property  mortgaged 
and  subject  it  to  sale,  and  have  the  proceeds  applied  to  the  payment  of  the  debt 
secured,  and  a  judgment  is  not  asked  against  the  general  estate  of  the  deceased 
for  the  debt  or  any  part  of  it. 

*  Pbobatb  Sales,  to  what  Statute  applies. — *The  provision  of  tho  act  regu-  [25] 
lating  the  settlement  of  the  estates  of  deceased  persons,  declaring  that  no  sale 
of  any  property  of  an  estate  shall  bo  valid  unless  made  upon  an  order  of  the  Pro- 
bate Court,  applies  only  to  sales  by  executors  and  administrators.  It  has  no  ref- 
erence to  judicial  sales  under  the  decrees  of  the  District  Courts,  nor  to  sales  in 
pursuance  of  testamentary  authority. 

s-i^-Claixs"  Defined.— The  term  "claims,"  as  used  in  the  act,  does  not  embrace 
mortgage  liens,  but  bus  reference  only  to  such  debts  or  demands  against  the  de- 
cedent as  might  have  been  enforced  against  him  in  his  lifetime  by  personal  ac- 
tions for  the  recovery  of  money,  and  upon  which  only  a  money  judgment  could 
have  been  rendered. 

Appeal  from  the  Fourth  Judicial  District.  The  facts  Are 
stated  in  the  opinion. 

Hoge  &  Wilson,  for  Appellants,  cited  EUissen  v.  HaUeck,  6 
Cal.  386;  FaUcner  v.  FoUom's  Executors,  Id.  412;  Act  to  reg- 
ulate the  Settlement  of  the  Estates  of  Deceased  Persons, 
sees.  133,  134,  136,  140,  and  148. 

Ddo8  Lake,  for  Eespondent. 

The  only  question  in  the  case  is,  as  to  the  right  of  a  mort- 
gagee to  maintain  an  action  in  a  Court  of  Equity  to  fore- 
close a  mortgage,  the  mortgagor  being  dead;  or,  in  other 
words,  whether  Probate  Courts  are  vested  by  statute  with 
exclusive  jurisdisction  to  enfore  such  mortgage. 

The  only  doubt  or  difficulty  there  is  in  the  case  arises  from 
the  decisions  in  the  two  cases  of  EUissen  v.  Halleck,  6  Cal. 
386,  and  Falkner  v.  FoJsom'a  Executors,  Id.  412. 

But  we  submit,  that  these  cases,  if  not  wholly  overruled, 
have  been  so  qualified  and  shaken  by  the  later  cases  of  Belloc 
V.  Bogers,  9  Cal.  125;  Garr  v.  CatdweU,  10  Id.  380;  Hentsch  v. 
Porter,  Id.  555,  as  to  leave  us  at  liberty  to  appeal  to  the 
statute  itself. 


'  As  to  sales  by  executors,  see  BeUoo  v.  Rogers,  9  Cal.  148;  Payne  v.  Payne,  18  Cal. 
802;  CoweU  v.  Buckaletc,  U  Cal.  642;  White  v.  Mosea,  post  44;  Laroo  v.  Oasaneuava, 
aO  Oal.  669;  Norria  v.  Harris,  15  Cal.  256;  SicJiel  v.  CarUlo,  42  Cal.  605;  PiUe  v, 
Shipley,  46  Cal.  158;  Eibemia  S.  and  L,  8oo,  v.  Uayes,  66  Cal.  806. 

»  As  to  the  term  "claim  "  and  what  it  inclndes,  commented  on  and  doubted  in  EUis 
V.  Polhemua,  27  Cal.  864;  and  see  Gray  v.  Palmer,  9  Cal.  636;  Carr  v.  Caldwell,  10 
Cal.  886;  Pico  v.  JDe  la  (Juerra,  18  Cal.  427.  As  to  payment  of  mortKMfe  debt  out  of 
general  estate,  approved  in  Willis  v.  Farley,  24  Cal.  ^98;  Estate  of  AUGauaiand,  62 
CaL  577;  Myers  v.  Beinstein,  67  Cal.  92.    See  2  Nev.  332,  333,  338. 
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The  whole  question  hinges  on  the  proper  meaning  of  the 
term  ''claim  against  an  estate/'  as  used  in  section  one  hun- 
dred and  thirty-six  of  the  Probate  Act  and  the  preceding 
sections,  and  whether  a  naked  mortgage  lien  is  such  a  claim 
against  the  estate  of  a  deceased  person. 

We  think  it  clear  that  under  the  statute,  whatever  was  a 
personal  debt  or  liability  of  the  decedent  becomes  by  his 
death  a  "claim,"  against  his  estate,  and  that  it  is  only 
[26]  such  claims  or  debts  %s  are  enforcible  against  the  de- 
cedent in  his  lifetime  by  ordinary  personal  actions  for 
the  recovery  of  money  that  are  required  by  law  to  be  presented 
to  the  executor  or  administrator  for  allowance,  and  upon 
which  by  section  one  hundred  and  thirty-six  no  action  can  he 
maintained. 

All  such  claims,  if  allowed  voluntarily,  become  acknowl- 
edged debts  of  the  estate;  t.  e.,  debts  of  the  decedent,  and 
are  to  be  paid  in  due  course  of  administration. 

In  case  a  claim  is  rejected,  a  suit  may  be  maintained  against 
the  executor  or  administrator,  but  a  recovery  in  such  an  action 
has  not  the  ordinary  force  or  effect  of  a  judgment.  It  only 
operates  as  a  forced  allowance,  and  is  still  to  be  paid  in  duo 
course  of  administration.     (Sec.  140.) 

Hence  it  will  be  seen,  that  in  no  case  can  a  claim  against 
the  estate  be  collected  by  action.  It  can  only  be  established 
and  can  only  be  enforced  in  the  Probate  Court  in  due  course 
of  administration. 

The  object  sought  to  be  attained  in  this  action  is  to  subject 
the  lands  mortgaged  to  a  sale  for  the  satisfaction  of  the  mort- 
gage debt.  No  judgment  or  decree  is  asked  to  bind  the 
estate  of  the  decedent,  nor  for  the  payment  of  any  moneys 
whatever  out  of  the  estate.  The  indebtedness  is  alleged  it  is 
true,  but  only  for  the  purpose  of  showing  a  valid  considera- 
tion for  the  mortgage,  and  in  order  that  it  may  be  judicially 
determined  how  much  of  the  money  realized  on  a  sale  the 
mortgagee  shall  be  entitled  to  receive. 

It  is  to  be  observed,  that  no  provision  is  made  by  the  statute 
for  subjecting  moi-tgaged  premises  to  sale  by  the  Probate 
Court  for  the  purpose  of  satisfying  the  mortgage. 

The  cases  in  which  sales  of  real  estate  by  executors  are 
authorized  are  confined  to  those  where  the  personal  property 
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is  insufficient  to  pay  all  the  debts  and  charges  of  administra- 
tion,  (sec.  154,)  and  where  it  is  necessary  for  the  purpose  of 
paying  legacies,  (sec.  176.) 

The  one  hundred  and  eightyHEoxth  section  provides,  that 
when  any  sale  is  made  by  an  executor  or  administrator, 
''pursuant  to  the  provisions  of  this  chapter,  of  land  subject 
to  any  mortgage  or  lien  which  is  a  valid  claim  against  the 
estate  of  the  deceased,  the  purchase  money  shall  be  applied 
after  paying  the  necessary  expenses  of  the  sale,  first,  to  the 
payment  and  satisfaction  of  the  mortgage,  and  the  residue  in 
due  course  of  administration." 

^his  section  does  not  authorize  a  sale  of  lands  by  [27] 
executors  or  administrators  for  the  sole  purpose  of 
paying  off  and  discharging  a  mortgage  on  ihe  identical  lands 
sold,  but  in  case  a  sale  shall  be  necessary  and  is  made  for  the 
purpose  of  paying  debts  or  legacies,  then  the  purchase  money 
is  to  be  applied,  in  the  first  place,  to  pay  off  and  satisfy  the 
mortgage,  but  only  in  cases  where  the  mortgage  debt  is  ''a 
valid  claim  against  the  estate  of  the  deceased,'*  and  only  the 
residue  of  the  money  arising  from  the  sale  is  to  be  disposed 
of  ''in  due  course  of  administration." 

It  would  seem,  therefore,  that  in  case  of  a  sale  of  real 
estate  by  executors  or  administrators,  which  was  incumbered 
by  a  mortgage,  unless  the  mortgage  debt  was  a  personal  claim 
against  the  decedent  in  his  lifetime,  and  therefore  a  valid 
claim  against  his  estate  on  his  death,  such  sale  must  be  made 
subject  to  the  mortgage,  and  in  such  case  the  holder  of  the 
mortgage  must  resort  to  the  ordinary  remedy  by  action  to 
foreclose  the  equity  of  redemption. 

But  whether  this  be  so  or  not,  it  is  obvious  that  no  sale 
can  be  made  by  executors  or  administrators  for  the  mere  pur- 
pose of  satisfying  a  mortgage  made  by  the  decedent,  unless 
there  was  a  personal  liability  on  the  part  of  the  mortgagor  to 
pay  the  mortgage  debt,  which  liability  became  on  his  death 
a  claim  against  the  general  estate. 

In  the  absence  of  any  statute  regulating  foreclosure  actions, 
the  ordinary  decree  in  the  case  would  be  for  a  sale  of  the 
mortgaged  premises  and  foreclosing  the  equity  of  redemption 
of  the  parties  to  the  action. 

By  our  statute  the  Court  may  make  anlecree,  that  the  partj 
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personally  liable  shall  pay  any  deficiency.  By  a  recent  statute 
it  is  made  imperative  to  take  a  personal  decree  for  the  de- 
ficiency, and  failing  to  do  so  would  probably  be  a  release  of 
the  personal  liability. 

I  refer  to  these  statutes  merely  to  show  that  without  some 
such  provision  there  would  not  be  the  shadow  of  a  pretense 
for  calling  a  foreclosure  suit  an  action  on  a  claim  against  an 
estate  of  a  deceased  person  who  should  happen  to  have  been 
a  mortgagor. 

But  how  dobs  it  become  any  more  a  claim  because  a  Court 
of  Equity  may  in  a  proper  case  include  in  its  decree  a  direc- 
tion that  the  mortgagor  who  is  personally  liable  shall  pay  the 

deficiency? 
[28]  *If  the  appellants'  proposition  is  correct,  to  what 
result  does  it  lead?  If  their  construction  of  the  statute 
is  the  true  one,  then  it  must  hold  good  in  all  cases,  because 
the  statute  makes  no  exceptions.  And  the  length  and  breadth 
of  the  rule  must  be,  that  no  action  can  be  maintained  for  the 
foreclosure  of  a  mortgage  in  a  case  where  the  mortgagor  is 
not  living;  nor  where  the  equity  of  redemption  was  owned  by 
a  decedent  at  the  time  of  his  death  by  purchase  from  a  mort- 
gagor; nor  in  case  of  a  naked  dry  mortgage  with  no  personal 
liability  of  any  one  like  the  case  of  Whitney  v.  Budkman,  13 
Cal.  637.   • 

Thus,  in  case  a  person  after  making  a  mortgage,  conveys 
the  equity  of  redemption  and  then  dies,  no  action  can  be 
maintained  to  foreclose  the  mortgage,  because  the  represent- 
ative of  the  deceased  mortgagor  can  only  be  proceeded  against 
in  the  Probate  Court. 

Or,  A  dies,  leaving  lands  incumbered  by  a  mortgage  made 
by  his  grantor,  the  jnortgagee  cannot  foreclose  his  mortgage 
in  equit},  notwithstanding  the  fact  that  neither  A  nor  his 
estate  was  ever  liable  for  the  mortgage  debt. 

Take  another  case :  A  makes  a  mortgage  to  secure  the  debt 
of  B,  and  dies.  The  mortgagee  cannot  foreclose  his  mort- 
gage in  equity,  although  there  never  was  any  liability  on  the 
part  of  the  mortgagor,  either  legally  or  equitably,  to  pay  the 
debt. 

That  it  was  not  the  intention  of  the  framers  of  the  statute 
to  work  such  mischief,  there  can  be  no  doubt. 
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WiQi  all  proper  deference  to  the  Judges  who  decided  Ellis- 
sen  V.  Halleck,  every  lawyer  knows  that  the  gist  of  an  action 
to  foreclose  a  mortgage,  is  to  foreclose  or  cut  off  the  equity 
of  redemption.  By  our  statute  this  is  done  by  a  sale;  with- 
out a  statute  it  would  be  by  a  strict  foreclosure.  In  either 
case  it  is  a  suit  in  rem. 

We  do  not  seek  to  collect  the  debt  out  of  the  estate.  We 
ask  no  decree  for  any  deficiency.  It  is  therefore  practically 
the  case  of  a  dry  mortgage  without  personal  liability. 

Field,  0.  J.  delivered  the-opinion  of  the  Court — GoPB,  J. 
and  Norton,  J.  concurring. 

This  is  an  action  for  the  foreclosure  of  a  mortgage  executed 
on  the  twenty-seventh  of  February,  1856,  by  David  C. 
Broderick,  late  *of  the  city  of  San  Francisco,  upon  [29] 
certain  real  property  situated  within  that  city,  to  secure 
his  promissory  note  of  the  same  date  for  ten  thousand  dollars, 
payable  in  twelve  months,  with  interest.  Broderick  died  on 
the  sixteenth  of  September,  1859,  and  the  action  is  brought 
against  the  executors  of  his  last  will  and  testament,  and  par- 
ties claiming  some  interest  in  the  mortgaged  premises  as  de- 
visees, legatees,  purchasers,  or  otherwise,  subsequent  to  the 
lien  of  the  mortgage.  The  complaint  alleges  the  probate  of 
the  will,  and  the  issuance  of  letters  testamentary  to  the  de- 
fendants, Butler  and  McGlynn,  the  executors  named  therein; 
the  presentation  of  the  promissory  note,  verified  as  required 
by  statute,  to  them,  as  such  executors,  for  the  approval  and 
allowance  as  a  claim  against  the  estate  of  the  deceased,  and 
its  approval  and  allowance  by  them,  and  subsequently  by  the 
Probate  Judge  of  the  county;  and  prays  for  the  usual  decree 
for  the  sale  of  the  premises,  and  the  application  of  the  pro- 
ceeds to  the  payment  of  the  amount  found  due  upon  the  note 
for  principal  and  interest,  and  for  the  costs  and  per  centage 
stipulated.  There  is  no  prayer  for  judgment  or  execution  for 
any  deficiency  which  may  remain  after  the  application  of  the 
proceeds  of  the  sale.  The  plaintiff  obtained  a  decree  pur- 
suant to  his  prayer. 

The  objection  taken  by  the  appellants  is  ta  the  jurisdiction 
of  the  District  Court  to  entertain  the  action.  It  is  founded 
upon  certain  provisions  of  the  "Act  regulating  the  Settlement 
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of  the  Estates  of  Deceased  Persons/'  and  the  decisions  of  this 
Court  in  EUissen  v.  EaOeck,  6  Oal.  386,  and  IbUencr  v.  lU- 
som's  Executors,  Id.  412. 

The  provisions  of  the  act  referred  to  are  those  which  de- 
clare that  no  sale  of  any  property  of  an  estate  shall  be  valid 
unless  made  upon  an  order  of  the  Probate  Court,  (sec.  148;) 
that  no  action  shall  be  maintained  upon  any  claim  against  an 
estate  unless  the  claim  has  been  presented  to  the  executor  or 
administrator  and  been  rejected  by  him,  or  if  approved  by 
him,  has  been  rejected  by  the  Probate  Judge  of  the  county, 
(sees.  134,  136;)  that  a  claim  allowed  by  the  executor  or  ad- 
ministrator and  Probate  Judge  shall  be  ranked  among  the 
acknowledged  debts  of  the  estate,  to  be  paid  in  due  course  of 
administration,  (sec.  133;)  and  that  the  effect  of  a  judgment 
rendered  against  an  executor  or  administrator  upon  a  claim 

for  money  against  the  estate  of  the  testator  or  intestate, 
[30]     shall  be  only  to  ^establish  the  claim  in  the  same  manner 

as  if  it  had  been  allowed  by  the  executor  or  adminis- 
trator and  Probate  Judge,  (sec.  140.)  These  provisions,  it  is 
contended,  divest  the  District  Court  of  jurisdiction  to  enter- 
tain the  action  for  the  foreclosure  of  the  mortgage,  and  place 
the  debt  to  the  plaintiff  allowed  by  the  executors  and  Probate 
Judge  among  the  simple  money  demands  against  the  estate 
of  the  testator,  to  be  paid  in  the  due  course  of  administration, 
and  the  sale  of  the  property  mortgaged  subject  to  the  ex- 
clusive jurisdiction  of  the  Probate  Court.  The  only  advan- 
tage which  the  plaintiff  possesses  by  his  mortgage,  according 
to  the  position  of  the  appellants,  over  the  holder  of  an  un- 
secured money  demand  against  the  estate  is  this:  that  in  case 
the  funds  in  the  hands  of  the  executors  are  insufficient  to  pay 
all  the  debts  of  the  testator,  he  can  insist  upon  an  appropria- 
tidn  of  the  proceeds  arising  from  the  sale  of  the  mortgaged 
premies  to  the  payment  of  his  demand  in  preference  to  the 
claims  of  other  creditors. 

In  the  case  of  EUissen  v.  HaUeck  there  was  no  presentation 
of  the  claim  arising  upon  the  personal  obligation  of  the  mort- 
gagor to  the  executors  for  allowance,  and  the  Court  held,  that 
such  presentation  and  the  rejection  of  the  claim  by  them  or 
by  the  Probate  Judge  were  essential  to  the  maintenance  of 
the  action  for  the  foreclosure  of  the  mortgage.     In  Falkner  v. 
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FoUonCa  Executors^  the  claim  was  presented  to  the  executors 
and  allowed  by  them,  and  the  Court  held  the  allowance  gave  to 
ihe  claim  "all  the  virtues  and  properties  which  a  judgment 
Against  executors  can  have  under  our  system;"  and  that  there 
was  in  consequence  no  necessity  for  the  action.  Li  EUissen 
V.  EaUeck,  there  was  a  prayer  in  the  complain,  that  the  exec- 
utors be  adjudged  to  pay  to  any  deficiency,  which  might 
remain  after  the  application  of  the  proceeds  of  the  sale,  out 
of  other  assets  of  the  estate  of  the  deceased.  In  FaUcner  v. 
Iblaom'a  Executors  there  was  a  prayer  that  such  deficiency  be 
classed  among  the  demands  against  the  estate,  and  the  exec- 
utors be  directed  to  pay  the  same  in  the  due  course  of  ad- 
ministration. In  neither  case  did  the  Court  distinguish 
between  the  claims  arising  upon  the  personal  obligations  of 
the  mortgagors,  and  the  right  of  the  mortgagees  to  seek  the 
aid  of  a  Court  of  Equity  to  enforce  their  specific  liens.  Yet 
the  distinction  is  obvious,  and  has  been,  tacitly  at  least, 
recognized  in  later  ^cases.  The  decisions,  therefore,  [31] 
of  those  cases  never  met  the  full  approbation  of  the 
profession,  and  as  titles  to  property  amounting  in  value  to 
millions  rest  upon  sales  under  decrees  of  the  District  Court 
in  cases  instituted  for  the  foreclosure  of  mortgages  made  by 
deceased  persons,  we  are  justified  in  reconsidering  the  ques- 
tion of  the  jurisdiction  of  that  Court  in  such  cases. 

The  provision  of  the  statute  declaring  that  no  sale  of  any 
properly  of  an  estate  shall  be  valid  unless  made  upon  an  order 
of  the  Probate  Court,  applies  only  to  sales  by  executors  and 
administrators.  It  has  no  reference  to  judicial  sales  under 
the  decrees  of  the  District  Courts,  nor  to  sales  in  pursuance 
of  testamentary  authority.  (GowdL  v.  Buckdew,  14  Cal.  641; 
Ncyrns  v.  Harris,  15  Id.  256;  Payne  v.  Payne,  18  Id.  292.) 
The  question  then  for  consideration  is,  whether  a  mortgage 
lien  is  a  "claim  against  the  estate"  of  a  deceased  person, 
within  the  meaning  of  the  Probate  Act,  so  as  to  preclude  an 
action  for  its  enforcement  until  the  debt  secured  by  it  has 
been  presented  to  the  executors  and  been  rejected  by  them,  or 
by  the  Probate  Judge. 

As  we  have  seen,  the  statute  declares,  that  a  claim  allowed 
shall  be  ranked  among  the  acknowledged  debts  of  the  estate, 
to  he  paid  in  the  due  course  of  administration.     (Sec.  133.) 
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Other  provisions  treat  a  claim  as  synonymous  with  a  debt,  or 
a  legal  demand  for  money.  Notice  is  to  be  given  "to  creditors 
of  the  deceased  requiring  all  persons  having  claims  against 
the  deceased  to  exhibit  them."  (Sec.  128.)  "Every  claim 
presented  to  the  administrator  shall  be  supported  by  the 
affidavit  of  the  claimant,  that  the  amount  is  justly  due^  that 
no  payments  have  been  made  thereon,  and  that  there  are  no 
offsets  to  the  same  to  the  knowledge  of  the  claimant."  (Sec. 
131.)  When  any  claim  is  only  allowed  in  part  by  the  admin- 
istrator, executor,  or  Probate  Judge,  ''he  shall  state  in  his 
indorsement  the  amount  he  is  willing  to  allow."  (Sec.  139.) 
"If  the  executor  or  administrator  is  himself  a  creditor  of  the 
testator  or  intestate"  his  claim  shall  be  presented,  duly  authen- 
ticated, for  allowance  or  rejection  to  the  Probate  Judge.  (Sec. 
146.)  In  the  statements  to  be  returned  by  the  executor  or 
administrator,  "he  shall  designate  the  names  of  the  creditors, 

the  nature  of  each  claim,  when  it  became  due,  or  will 
[32]     become  due,  and  whether  it  was  allowed  *or  rejected  by 

him."  (Sec.  147.)  "If  claims  against  the  estate  have 
been  allowed,  and  a  sale  of  property  shall  be  necessary  for 
their  payment,  or  of  the  expenses  of  the  administration,'*  the 
executor  or  administrator  may  apply  for  an  order  to  sell  so 
much  of  the  personal  property  as  may  be  necessary.  (Sec. 
150.)  If  an  executor  or  administrator  "shall  have  paic?  any 
claim  for  less  than  its  nominal  value,"  he  shall  only  be  entitled 
to  charge  in  his  account  so  much  as  he  shall  have  actually 
paid.  (Sec.  220.)  Other  provisions  equally  pertinent  might 
be  cited.  Whatever  signification  then  may  be  attached  to 
the  term  "claims,"  standing  by  itself,  it  is  evident  that  in  the 
Probate  Act  it  only  has  reference  to  such  debts  or  demands 
against  the  decedent  as  might  have  been  enforced  against  him 
in  his  lifetime  by  personal  actions  for  the  recovery  of  money, 
and  upon  which  only  a  money  judgment  could  have  been 
rendered.  In  this  sense  a  mortgage  lien  is  not  a  claim  against 
the  estate.  In  its  enforcement  a  money  judgment  is  not 
sought,  but  a  subjection  of  the  property  to  sale  and  the  ap- 
plication of  the  proceeds  to  the  payment  of  the  debt  secured. 
The  debt  secured  may  or  may  not  be  a  personal  liability. 
Whether  it  be  so  or  not,  it  is  distinct  from  the  mortgage  lien. 
Tn  the  present  case  the  debt  is  evidenced  by  the  promissory 
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note  of  the  mortgagor,  and  the  complaint  alleges,  as  we  have 
stated,  its  presentation  and  allowance  as  a  claim  against  the 
estate.  Such  presentation  and  allowance  were  necessary  to 
secure  the  payment  of  the  debt  out  of  the  general  estate,  if 
that  were  desired,  and  perhaps  also  to  prevent  the  debt  from 
being  barred  by  the  statute,  and  thus  to  uphold  the  mortgage. 
But  no  judgment  is  asked  against  the  estate  either  for  the 
debt,  or  any  part  of  it.  The  sole  object  sought  is  to  reach 
the  property  mortgaged,  and  subject  it  to  sale,  and  have  the 
proceeds  applied  to  the  payment  of  the  debt.  The  action  is 
in  the  nature  of  a. proceeding  in  rem.  "A  bill  of  foreclosure," 
says  Mr.  Chancellor  Kent,  ''is  for  a  specific  performance  of 
the  mortgage  contract,  by  passing  the  whole  title  of  the 
mortgagor  to  the  plaintiff,  or  the  purchaser  under  the  decree, 
and  it  is  precisely  a  suit  in  rem.  The  whole  object  of  the 
suit  is  the  remedy  by  foreclosure  or  sale  of  the  mortgaged 
premises,  and  it  is  therefore  within  the  reason  of  the  cases 
which  speak  of  a  suit  concerning  the  title  and  posses- 
sion of  the  *land  itself."  (Kefshaw  v.  TJiompaon,  4  [33] 
Johns.  616;  see  also  Nagle  v.  Macy,  9  Gal.  429.) 

If  the  position  of  the  appellants — that  a  mortgage  lien  is  a 
claim  within  the  meaning  of  the  Probate  Act,  and  cannot 
therefore  be  enforced  by  action  when  the  demand  secured  by 
it  is  allowed  by  the  executor  or  administrator  and  Probate 
Judge — were  tenable,  great  inconvenience  and,  in  numerous 
instances,  manifest  injustice  would  follow.  If  it  be  tenable 
at  all,  it  must  hold  good,  as  counsel  observes,  in  all  cases,  for 
the  statute  makes  no  exceptions.  If  true,  it  applies  not 
merely  to  a  case  where  the  mortgagor  is  deceased,  but  where 
the  equity  of  redemption  was  owned  by  the  decedent,  and  to 
the  case  of  a  dry,  naked  mortgage  with  no  personal  liability. 
Thus,  to  adopt  the  illustrations  given  by  counsel,  if  a  mort- 
gagor convey  the  equity  of  redemption  and  then  die,  no  ac- 
tion can  be  maintained  to  foreclose  the  mortgage,  because  the 
representatives  of  the  deceased  mortgagor  can  only  be  pro- 
ceeded against  in  the  Probate  Court.  Or,  if  the  lands  of  the 
decedent  are  incumbered  by  a  mortgage  of  his  grantor,  no 
action  will  lie  for  the  foreclosure  of  the  mortgage,  because 
the  right  to  subject  the  real  property  of  the  deceased  to  sale 
is  a  claim  against  the  estate.     Numerous  other  instances 
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might  be  given  showiiig  equal  inconyenience  following  the 
position  asserted.  It  is  clear  to  our  minds  !liat  the  Legis- 
ture  neyer  intended  to  give  to  the  statute  such  an  extended 
operation;  but  that  in  the  use  of  the  term  ''claims"  it  in- 
tended  to  embrace  only  such  demands  or  liabilities  as  might 
bjr  action  be  reduced  to  simple  money  judgments,  and  to 
leave  the  enforcement  of  specific  liens  and  equitable  rights 
to  the  ordinary  proceedings  in  the  District  Courts.  In  the 
case  of  mortgages  it  must  often  happen — ^where  there  are 
subsequent  incumbrancers,  or  the  property  has  gone  through 
numerous  transfers — that  complete  justice  c€ui  only  be  done 
to  the  different  parties  asserting  interests,  or  a  good  title 
given  upon  the  sale,  through  an  equitable  action. 
Judgment  affirmed. 


[34]        *E.  A.  WHITEt;.  MOSES^o?.    (No,  1.) 

1  AjjOAum  GBA2ns.-^An  Alcalde  of  San  FnoiciBco  had,  in  1849,  aatborily  as  soek 
to  mafae  grants  of  the  lands  of  that  pnehlo,  and  the  same  presmnptions  in  regard 
to  the  regalarily  and  effect  of  his  proceedings  attach  to  him  as  to  other  ofiloers. 

Idex— Beohals  im.— Where  the  grant  of  an  Alcalde  recited  that  he  mAde  it  bj 
Tirtae  of  the  authority  in  him  Tested,  and  in  pnrsiiBnoe  of  the  order  of  the  *iV>WB 
Conndl:  ffeld,  that  his  general  authority  to  make  the  grant  as  Alcalde  vas  not 
limited  by  the  recital,  and  that  the  grant  was  admissible  in  support  ol  the  title  of 
the  grantee  without  proof  of  any  order  of  the  Town  Oouncil. 

•  Idek— How  MADE.— A  grant  by  an  Alcalde  in  1849  of  pueblo  lands  Ia  Ban  Fran- 
cisco, was  not  InTslidated  by  the  fact  that  it  was  made  in  pursuant  of  a  sale  at 
public  auction  by  order  of  the  Town  Council. 

Ejboimeitt— ItfFBOvEiCENTS  Set-Off  AGAINST  Daxaoes. — ^WheTo,  iu  an  action  of 
ejectment,  the  proof  shows  that  the  entry  of  the  defendants  was  upon  a  lot  within 
the  limits  of  an  incorporated  city,  no  presumption  arises  therefrom  that  they 
entered  bona  ,/Zd0  tmder  any  supposed  rights  amounting  to  color  of  title  adyerse 
to  the  owner,  and  under  such  proof  they  are  not  entitled  to  have  the  value  of 
improvements  made  by  them  upon  the  premises  deducted  fh>m  the  dMX^ages  bob- 
iained  by  the  plaintiff. 

Appeal  from  the  Twelfth  Judicial  District. 

^  As  to  the  validity  of  Alcalde's  grant,  cited  as  authority  in  SuUtm  v.  Heed,  25  Gal. 
491;  Bedding  v.  WMie.  27  Cal.  285. 

*  As  to  tenure  of  the  city  in  its  pueblo  lands,  cited  as  authority  iu  San  Franoiaoo  v. 
Canovath  and  Hotaling  y.  Oataovant  42  OaL  656;  SeoU  y.  J)yer,  54  GaL  438»  See  9L 
N.  Y.  397;  9  WaU.  602. 
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Ejectment  by  E.  A.  White,  plaintiff,  to  recover  from  W. 
Moses,  B.  Wheaton,  D.  Winter,  and  J.  B.  Banks,  defendants, 
nine  undivided  sixteenths  of  a  lot  in  San  Francisco. 

The  complaint  sets  up  title  and  seizin  in  the  plaintiff  on 
the  first  of  January,  1854,  and  avers  an  ouster  by  the  defen- 
dants at  that  time,  with  a  subsequent  retention  of  the  posses- 
sion by  them,  and  claims  damages  for  use  and  occupation  in 
the  sum  of  five  hundred  dollars.  The  defendants  answer 
jointly,  denying  generally  the  allegations  of  the  complaints, 
and  averring  that  they  are  lessees  of  one  holding  title  from 
Limantour,  to  whom  it  is  alleged  that  the  Mexican  Govern- 
ment originally  granted  the  premises. 

On  the  trid,  the  plaintiff  introduced  in  evidence  a  deed 
from  one  Geary,  formerly  Alcalde  of  San  Francisco,  to  J.  T. 
White  and  J.  de  la  Montagnie,  and  deduced  title  from  these 
grantees  to  nine-sixteenths  of  the  premises.  The  following 
is  a  copy  of  the  Alcalde's  deed : 

''To  all  persons  to  whom  these  presents  shall  come 
or  concern.    *The  town  of  San  Francisco,  in  the  Terri-     [35] 
tory  of  California,  by  John  W.  Geary,  First  Alcalde 
of  San  Francisco,  greeting. 

'Whereas,  the  Ayuntamiento,  or  Town  Council,  of  San 
Francisco,  by  virtue  of  the  authority  in  them  vested  by  reso- 
lution passed  on  the  first  day  of  December,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  forty-nine,  ordered  and 
directed  that  certain  town  lots  should  be  exposed  to  public 
sale  and  sold  to  the  highest  bidder;  and  whereas,  after  due 
public  notice  of  said  sale,  the  same  were  exposed  to  public 
sale  at  auction  in  said  town,  on  the  tenth  day  of  December, 
in  said  year,  and  one  of  said  lots,  numbered  on  the  map  of 
said  town  ten  hundred  and  twenty,  was  sold  to  Joseph  T. 
White  and  John  de  la  Montagnie,  for  the  sum  of  five  hundred 
and  ten  dollars,  being  the  highest  price  then  and  there  offered 
for  the  same. 

"Therefore,  by  virtue  of  the  authority  in  me  vested,  and 
in  pursuance  of  the  order  of  the  Ayuntamiento,  or  Town 
Council,  of  the  town  of  San  Francisco,  I,  John  W.  Geary, 
First  Alcalde  as  aforesaid,  for  and  in  consideration  of  five 
hundred  and  ten  dollars  to  me  in  hand  paid,  in  trust  for  said 
town,  before  the  delivery  of  these  presents,  (and  the  receipt 
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of  which  is  hereby  acknowledged,)  have  granted,  bargained, 
sold,  assigned,  convejed,  and  confirmed,  and  by  these  presents 
do  grant,  bargain,  sell,  assign,  convey,  and  confirm,  unto  the 
said  J.  T.  White'  and  J.  de  la  Montagnie,  their  heirs  and  as- 
signs forever,  the  said  fifty  vara  lot,  numbered  ten  hundred 
and  twenty,  situated  in  said  town  on  the  south-west  comer  of 
Taylor  and  Sutter  Streets,  together  with  all  and  singular  the 
advantages  and  profits  whatsoever  in  and  to  the  same,  belong- 
ing or  in  any  manner  appertaining;  and  also  the  estate,  right, 
title,  interest,  property,  claims,  and  demand  whatsoever  of 
the  said  town  of  San  Francisco,  in  and  to  any  and  every  pai*t 
thereof.  To  have  and  to  hold  all  and  singular  the  above  de- 
scribed lot  of  ground  as  fully  as  the  same  was  held  and 
possessed  by  the  said  town  of  San  Francisco,  as  aforesaid, 
unto  the  said  White  and  Montagnie,  their  heirs  and  assigns, 
to  the  only  proper  use  and  behoof  of  the  said  White  and 
Montagnie,  their  heirs  and  assigns  for  ever. 

"In  testimony  whereof,  I,  the  said  John  W.  Gteary,  First 
Alcalde  as  aforesaid,  have  hereunto  set  my  hand  and 
[36]     official  seal,  this  tenth  *day  of  December,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  forty- 
nine. 

[l.s.]  **John  W.  Geaey, 

"First  Alcalde  of  San  Francisco. 

"  Signed,  sealed,  and  delivered  in  the  presence  of 
"J.  Hebon  Foster, 
"H.  L.  Dodge." 

A  certificate  of  proof  by  one  of  the  subscribing  witnesses 
of  the  execution  of  the  instrument  was  attached  thereto. 

No  preliminary  proof  having  been  offered  by  plaintiff,  de- 
fendants objected  to  the  introduction  of  this  deed  on  the 
ground  that  there  was  no  evidence  of  the  legal  existence  of 
the  town  of  San  Francisco,  or  its  Town  Council  therein  men- 
tioned, and  also  because  the  special  authority  of  said  Alcalde 
therein  recited  was  not  first  proved.  The  objection  was  over- 
ruled, and  defendants  excepted. 

In  relation  to  the  possession  of  defendant  Banks,  Thibault, 
a  witness  for  plaintiff,  testified — ''I  saw  a  sign  on  the  lot;  to 
let,  or  sell,  inquire  of  a  man  on  !Keamy  Street  by  the  name 
of  Banks.    I  called  there,  but  do  not  recollect  what  was  said* 
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The  substance  of  it  was  about  his  being  in  possession  of  the 
lot.'*  On  cross-examination  he  said:  ''The name  of  the  man 
I  called  to  see  on  Kearny  Street  might  have  been  Munson, 
and  not  Banks.  I  did  not  know  him.  He  kept  a  wood-yard 
on  Keamy  Street,  nearly  opposite  St.  Mark's  Place." 

Peter  Secalovich,  a  witness  for  defendants,  after  saying  that 
he  had  known  the  lot  several  years,  testified:  ''I  know  James 
H.  Munson;  kept  at  14  Keamy  Street,  nearly  opposite  St. 
Mark's  Place,  when  this  suit  was  commenced.  The  notice 
upon  the  lot  was,  'To  let,  inquire  of  Munson,  at  14  Keamy 
Street;'  he  kept  a  wood-yard  and  setting  saws.  Banks  had 
nothing  to  do  with  it  (the  lot;)  if  he  had,  I  should  have  known 
it." 

As  to  the  possession  of  defendant  D.  Winter,  Thibault 
testified:  "I  think  there  was  a  bill  upqn  the  lot,  'For  lease  or 
sale,  by  Winter.'  *  *  *  I  called  upon  Mr.  Winter  at  his 
shop  on  Jackson  Street  (off  the  lot;)  I  had  a  conversation  with 
him;  I  cannot  state  what  it  was,  or  anything  that  was  said. 
The  conversation  was  to  the  same  effect  as  the  other; 
it  was  as  to  whether  he  claimed  pos-*session  of  the  lot.  [37] 
He  claimed  that  he  owned  the  lot,  and  was  in  posses- 
sion." On  cross-examination  witness  said:  "I  cannot  re- 
member what  Winter  said  in  the  conversation  with  him  on 
Jackson  Street.     I  cannot  state  anything  that  he  said." 

William  Winter  was  sworn  as  a  witness  for  the  defendants, 
And  testified:  "  I  am  the  brother  and  partner  in  business  of 
the  defendant  Daniel  Winter;  was  in  business  with  him  at 
the  time  this  action  was  commenced.  He  was  not  then  in 
possession  of  this  lot  or  claiming  it.  I  have  heard  the  testi- 
mony given  by  the  witness  Thibault  on  this  trial  to-day.  I 
recollect  the  conversation  spoken  of  by  him  as  with  Mr. 
Winter;  I  am  the  Mr.  Winter  with  whom  he  had  the  con- 
versation on  Jackson  Street,  not  the  defendant  Winter,  my 
brother." 

No  other  testimony  was  given  as  to  the  possession  of  these 
defendants.  No  proof  was  offered  by  defendants  as  to  the 
Limantour  title. 

At  the  close  of  the  trial,  defendants  asked  the  Court  to  in- 
struct the  jury,  that  if  they  should  find  for  plaintiff,  the  value 
of  the  improvements  placed  upon  the  premises  by  defendants 
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should  be  deducted  from  the  amount  of  damages  which  plain- 
ti£F  might  have  sustained  bj  their  occupation,  which  instruc- 
tion the  Court  refused,  and  defendants  excepted. 

The  jury  found  for  the  plaintiff  against  all  the  defendants, 
and  assessed  the  damages  at  one  hundred  and  six  dollars  and 
fifty  cents,  and  judgment  was  entered  accordingly.  Defen- 
dants moved  for  a  new  trial,  which  was  denied,  and  from  this 
order  and  the  judgment,  they  appeal. 

J,  P.  TreadioeU,  for  Appellants. 

I.  Assuming  that  the  town  owned  the  land  in  fee  to  its 
own  use,  affected  by  no  trust,  and  that  the  Town  Council  had 
the  power  to  sell  it,  or  order  it  to  be  sold  and  conveyed  at 
public  auction  to  the  highest  bidder  for  cash,  still  the  deed 
from  the  agent  or  officer,  purporting  to  be  made  in  execution 
of  a  power  from  the  Town  Council,  is  no  proof  that  such 
special  power  had  been  conferred.  Such  special  power  must 
be  specially  proved  by  the  party  asserting  and  relying  upon 
the  act  done  under  it.  This  is  too  clear  for  either 
[38]  ^argument  or  authorities.  Nor  can  the  argument  pre- 
vail that  Geary  as  Alcalde  had  the  power  to  make  this 
deed,  independent  of  the  special  power  under  which  it  is 
recited  to  be  made. 

No  Alcalde  of  San  Francisco,  Mexican  or  American,  ever 
did  at  any  time  assume,  by  virtue  of  his  office,  to  sell  any 
land  at  public  auction  to  the  highest  bidder  for  cash  or  other- 
wise. Even  the  granting  of  lots  by  Alcaldes  to  settlers  had 
been  discontinued  long  before  the  date  of  this  deed  by  Geary. 

The  ordinance  passed  two  years  before  by  the  Town  Council, 
that  the  Alcalde  make  no  more  grants  of  lots,  except  as  directed 
by  the  Council,  had  been  fully  acquiesced  in;  and  no  Alcalde 
grant  made  subsequent,  unsustained  by  the  special  authoriza- 
tion of  the  Town  Council,  has  ever  been  sustained  in  this 
Court,  or  any  Court  in  San  Francisco. 

Alcalde  Geary  never,  in  any  case,  assumed  to  make  a  grant 
of  land  by  virtue  of  his  office,  or  without  a  special  power  from 
the  Council.  He  did  not  assume  to  make  the  deed  in  this 
case  by  virtue  of  his  office,  but  under  the  power  recited  in  it. 
This  is  sufficient  for  us,  all  else  aside.  Geary  assumed  to  act 
on  private  authority  of  the  Town,  not  public  law. 
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I , _______^______^__«^^_^______ 

That  the  recital  of  a  power  of  attorney  in  a  deed  by  the 
attorney  is  evidence  of  his  power,  is  preposterous. 

n.  Neither  the  Town  Council  nor  the  Alcalde  had  the 
power  to  sell  the  public  lands  at  public  auction  to  the  highest 
bidder  for  cash.  The  town  held  the  public  lands  in  trust 
merely,  and  not  to  its  own  use.  The  land  could  not  be  taken 
on  execution  against  the  town,  nor  could  it  be  sold  for  the 
purpose  of  paying  its  debts.  No  more,  then,  could  it  be  sold 
at  public  auction  to  the  highest  bidder  for  the  purpose  of 
raising  money. 

This  is  the  language  and  decision ^f  thia-Gourt  inMari  v. 
Burtidt,  15  Cal.  580,  583. 

That  the  present  defendants  can  raise  and  take  advantage 
of  the  objection,  is  within  the  direct  decision  of  this  Court 
in  the  same  case.     (Id.  615.) 

ni.  The  Court  erred  in  instructing  the  jury,  that  if  they 
found  for  the  plaintiff  the  latter  was  enticed  to  recover  as 
damages  the  value  of  the  use  and  occupation,  without 
any  deduction  or  ^allowance  for  the  permanent  improve-  [39] 
ments.  The  Court  should  not  have  taken  from  the  jury 
all  discretion,  to  find  as  damages  the  value  of  the  use  and 
occupation  diminished  by  the  value  of  the  improvements  made 
in  good  faith.  In  the  absence  of  any  statute  the  jury  have 
the  discretion,  and  the  general  provision  of  the  Practice  Act 
(sec.  257)  is  in  affirmance  of  it. 

lY .  There  was  no  evidence  that  either  the  defendant  Banks, 
or  the  defendant  Daniel  Winter,  was  ever  in  possession  of  this  lot, 
yet  damages  foruse  and  occupation  are  recovered  against  them. 

Wm.  W.  Crane,  Jr.,  for  Kespondent. 

I.  The  grant  is  prima/ade  evidence,  both  of  the  power  of 
the  Alcalde  to  make  the  grant,  and  also  that  he  performed  all 
the  prerequisite  acts  necessary  to  make  the  exercise  of  the 
power  valid. 

If  I  understand  the  decisions  of  this  Court  aright,  com- 
mencing with  Cohas  v.  Raisin,  down  to  Payne  v.  Treadwell, 
they  are  conclusive  upon  the  point  that  ''the  same  presump- 
tion in  regard  to  the  regularity  and  effect  of  these  proceedings 
attach  to  him  (the  Alcalde)  as  to  other  officers."  This  point 
has  been  so  often  and  thoroughly  discussed  by  this  Court  that 
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I  need  only  refer  to  Hart  v.  BumeU,  15  Oal.  616;  Payne  v. 
Treadwdl,  16  Cal.  227,  229,  239. 

Again:  the  defendants  having  no  relation  to  the  premises 
except  as  intruders,  the  recitals  of  the  grant  are  conclusive 
against  them.  (Stark  v.  Barrett,  15  Cal.  366;  Wallace  v.  ifex- 
wdt,  1  J.  J.  Marsh,  447,  450;  DevaU  v.  Choffim,  15  La.  566; 
Davis  V.  Police  Jury,  1  Annual  E.  295;  Hickman  v.  Boffman, 
Hardin,  Ky.,  362;  Phillips'  Lessee  v.  Robertson,  2  Tenn.  421.) 

Assuming  that  the  Alcalde  acted  under  two  powers,  one  his 
general  granting  power  as  the  executive  officer  of  the  pueblo, 
the  other  specially  given  by  the  ordinance,  yet  there  being  no 
proof  of  the  special  power,  the  recitals  of  such  power  will  be 
disregarded  and  the  presumption  indulged  that  he  acted  under 
the  general  power.     (Selby  v.  Bass,  19  La.  499.) 

n.  It  is  claimed  by  appellants  that  neither  the  Town 
Council  or  Alcalde  could  sell  the  land  of  the  pueblo  at 
[40]  public  auction,  and  ^especially  could  not  sell  it  to  pay 
the  debts  of  the  corporation,  and  Hart  v.  Burnett  is  relied 
upon  in  support  of  the  two  propositions.  The  answer  is — 
1st,  that  Hart  v.  Burnett  in  nowise  decides  that  the  public 
lands  of  the  pueblo  could  not  be  disposed  of  at  public  auction, 
but  only  that  these  lands  were  held  in  trust  and  not  ''subject 
to  seizure  and  sale  under  execution;"  2d,  it  nowhere  appears 
in  the  record  of  this  case  that  the  premises  in  controversy  were 
sold  to  pay  the  debts  of  the  pueblo  or  city,  or  to  raise  revenue. 

HI.  Defendants  did  not  show  that  they  entered  into  pos- 
session imder  color  of  title  and  in  good  faith,  and  therefore 
were  not  entitled  to  offset  the  value  of  their  improvements 
against  the  damages  for  use  and  occupation. 

IV.  The  evidence  in  regard  to  the  possession  of  Winter 
and  Banks  was  conflicting,  and  the  verdict  of  the- jury  upon 
that  point  wiU  not  therefore  be-disturbed* 

Norton,  J.  delivered  the -opinion  of  the-Court — Cope,  J. 
concurringe 

The  first  objection  urged  in  this  case  is  to  the  ruling  of  the 
Court  below  in  allowing  the  Alcalde  grant  to  be  read  in  evi- 
dence, without  proof  of  the  order  of  the  Town  Council  direct- 
ing the  sale  which  is  recited  in  the  grant. 

The  Alcalde  states  in  the  grant  that  he  makes  it  by  virtue 
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of  the  aathoritj  in  him  Tested,  and  in  pursuance  of  the  order 
of  the  Tow^  Council.  If  the  Alcalde  had  authority  to  make 
grants  of  the  pueblo  lands,  the  former  of  these  powers  was 
sujfficient  to  sustain  this  grant,  although  the  latter  n^aj  not 
have  existed.  The  law  upon  this  point,  whatever  may  be  the 
opinions  of  individuals,  or  the  determinations  of  tribunals  not 
governed  by  our  judgments,  must  be  considered  settled  so  far 
as  it  depends  upon  the  decision  of  this  Court.  In  the  case  of 
Cohaa  V.  Raisin^  3  Cal.  443,  the  Court  announced  these  among 
other  propositions:  ''2d.  That  the  Alcaldes  were  the  heads 
of  the  Ayuntamientos,  or  Town  Councils,  and  rightfully  exer- 
cised the  power  of  granting  lots."  **4th.  That  a  grant  of  a 
lot  by  an  Alcalde,  whether  a  Mexican  or  any  other  nation, 
raises  the  presumption  that  the  Alcalde  was  a  properly  quali- 
fied officer,  that  he  had  authority  to  make  the  grant, 
and  that  the  land  ^was  within  the  boundaries  of  the  [41] 
pueblo."  These  propositions  have  not  since  been 
overruled,  but  have  more  than  once  been  affirmed.  In  the 
case  of  Dewey  v.  Lambier,  7  Cal.  347,  which  was  an  action  to 
recover  a  lot  granted  by  Leavenworth,  Alcalde,  the  Court, 
speaking  of  the  case  of  Cohas  v.  Baisin,  say:  ''We  take  this 
occasion  to  approbate  the  same,  and  to  announce  our  deter- 
mination of  adhering  to  it."  In  the  case  of  Welch  v.  SriUivan, 
8  Cal.  165,  the  Court  say:  "It  is  a  misnomer  to  call  these 
titles  Amoricae  Alcalde  grants.  They  were  the  grants  of  the 
pueblo  of  its  own  property,  which  it  had  the  right  to  transfer 
by  virtue  of  the  municipal  law  which  was  continued  in  force 
by  the  new  sovereign  until  1850.  As  to  all  grants  made  by 
the  Alcaldes,  it  must  be  presumed  that  they  were  municipal 
lands  which  these  officers  had  a  right  to  grant,  until  the 
contrary  is  shown."  In  the  case  of  Payne  and  Detoey  v. 
Treadwell,  16  Cal.  232,  239,)  which  was  an  action  to  recover 
a  lot  held  under  a  grant  by  an  American  Alcalde  and  decided 
as  late  as  1860,  the  Court  say:  "Now,  that  the  Alcalde  is  the 
proper  officer  to  make  the  grant  is  unquestionable.  The  same 
presumptions  in  jegtLvd  to  the  regularity  and  effect  of  his 
proceedings  attach  to  him  as  to  other  officers."  "Our  con- 
clusion is,  that  upon  two  distinct  and  independent  grounds, 
the  validity  of  these  Alcalde  grants  may  be  safely  rested :  1  st, 
upon  the  title  of  the  pueblo  and  the  presumed  authority  of 
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the  Alcaldes,  as  the  proper  granting  officers  to  grant  lots 
within  the  pueblo."  In  the  case  before  us  nothing  appears 
in  the  record  restricting  the  ordinary  powers  of  the  Alcalde 
as  the  proper  granting  officer  to  grant  lots  within  the  pueblo, 
and  under  the  law  as  settled  bj  the  authorities  above  cited 
the  Alcalde  grant  was  properly  admitted  in  evidence  without 
proof  of  the  order  of  the  Town  Council. 

It  is  secondly  objected  that  the  plaintiffs  are  bound  by  the 
recitals  in  the  grant  under  which  they  claim,  and  by  which  it 
appears  that  the  grant  was  made  upon  a  sale  at  auction;  that 
it  has  been  settled  by  the  case  of  Hart  v.  Bumdt,  15  Cal.  530, 
that  the  pueblo  lands  cannot  be  sold  on  execution  against  the 
town  to  satisfy  its  debts,  and  that  it  follows  as  a  necessary  re- 
sult of  that  decision,  and  that  the  language  of  the  Court 
[42J  authorizes  the  conclusion,  that  the  town  ^could  not  sell 
the  lands  at  auction  to  procure  funds  for  the  use  of  the 
town,  and  that  hence  the  grant  in  question  is  void. 

The  case  of  Hart  v.  Burnett  decided  that  the  pueblo  held 
its  land  in  trust  for  the  use  and  benefit  of  the  people  thereof, 
and  not  in  absolute  ownership  for  its  own  use,  like  an  indi- 
vidual or  private  corporation,  and  that  such  lands  could  not 
be  sold  on  execution  against  the  will  of  the  town  to  satisfy  its 
debts.  And  although  the  Court  say  that  the  town  could  not 
sell  out  its  lands  to  an  individual  in  gross,  it  nowhere  says 
that  the  town  could  not  voluntarily  convey  a  lot  to  a  citizen 
for  a  consideration,  or  voluntarily  sell  the  lots  to  raise  funds 
for  the  use  of  the  town  in  any  appropriate  way  not  inconsistent 
with  the  growth  and  prosperity  of  the  town.  But  in  various 
parts  of  the  opinion  the  Court  speaks  of  these  lands  as  being 
held  in  trust  to  be  granted  to  settlers  or  others  in  limited 
quantities,  or  disposed  of  for  the  support  of  the  municipality. 
(See  pages  580,  582,  594.)  The  fact,  therefore,  that  the  lot 
in  question  was  sold  at  auction  by  direction  of  the  Town 
Council,  does  not  render  the  grant  of  the  Alcalde  void. 

The  defendants  were  not  entitled  to  have  the  value  of  the 
improvements  put  upon  the  premises  by  them  deducted  from 
the  damages,  because  it  does  not  appear  that  they  held  ''under 
color  of  title  adversely  to  the  claims  of  the  plaintiff  in  good 
faith."  No  such  averment  is  made  in  the  answer,  or  proof 
made  at  the  trial.    The  answer,  in  addition  to  a  general  de- 
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nialy  sets  up  title  tinder  Limantoor  (of  which  no  proof  was 
given)  and  a  five  years'  adverse  holding.  The  proof  shows 
that  the  entry  of  the  defendants  was  upon  a  lot  within  the 
limits  of  an  incorporated  city,  and  no  presumption  can  arise 
that  they  entered  bona  fide  under  any  supposed  right  amount- 
ing to  a  color  of  title  adverse  to  the  owner. 

It  is  fourthly  objected  that  there  was  no  evidence  to  warrant 
the  jury  in  finding  that  the  defendants  Banks  and  Winter  were 
in  possession  of  the  premises  at  the  time  this  action  was 
brought,  and  we  think  this  objection  well  taken.  The  notice 
seen  by  the  witness  Thibault  on  the  lot  was  by  itself  no 
evidence  against  any  person  not  proved  to  have  authorized  it 
to  be  placed  there,  and  the  declarations  made  to  Thibault  by 
persons  not  at  the  time  on  or  in  the  vicinity  of  the  premises, 
and  whom  he  supposed  to  be  these  defendants,  but  as 
*to  one  of  whom  he  says  he  did  not  know  him,  and  [43] 
that  his  name  might  have  been  Munson  instead  of 
Banks;  and  as  to  the  other,  he  does  not  say  that  he  knew 
him,  but  simply  speaks  of  him  as  Mr.  Winter,  do  not  amount 
to  proof  that  either  of  these  two  defendants  were  in  posses- 
sion. If  there  had  been  no  quesion  at  the  trial  as  to  the 
identity  of  these  persons,  the  reference  to  one  of  them  as 
Mr.  Winter  might  have  implied  a  knowledge  by  the  witness 
that  he  was  the  defendant  in  this  action,  but  when  this  iden- 
tity was  disputed,  and  another  person  of  the  same  name  was 
a  witness  in  the  case,  and  testified  that  he  was  the  person 
with  whom  Thibault  had  his  conversation,  there  should  have 
been  some  more  direct  evidence  by  Thibault  that  he  knew  the 
person,  to  entitle  that  person's  declaration  to  the  weight  of 
evidence  against  the  defendant  Winter. 

The  judgment  against  Banks  and  Winter  must,  therefore, 
be  reversed;  but  the  counsel  on  both  sides  in  the  briefs  filed 
in  this  case  having  conceded  that  a  judgment  might  in  this 
case  be  entered  for  and  against  such  of  the  parties  as  the 
facts  appearing  in  the  record  should  warrant,  we  shall  order 
the  judgment  to  be  affirmed  as  to  the  defendants  Moses  and 
Wheaton,  and  reversed  as  to  the  defendants  Banks  and 
Winter,  and  that  the  Court  below  render  judgment  in  favor  of 
Banks  and  Winter  for  their  costs  in  the  Court  below,  and  that 
they  also  have  execution  for  their  costs  on  this  appeal. 
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J.  P.  WHITE  d  al..  Executors,  v.  MOSES  et  al    (No.  2.) 

ExEOtJTOB's  Deed  as  Evidenge  of  Saia.— An  executor's  deed  is  not  admissible  in 
evidence  of  a  sale  of  a  testator'd  property,  except  upon  preliminary  proof  of  a 
compliance  with  the  statutory  provisions  for  sales  by  executors  and  adminis- 
trators, or  of  an  express  power  in  the  will  authorizing  the  sale  in  the  mode  in 
which  it  appears  by  the  deed  to  have  been  made. 

*  Ejectment— Deed  op  Executor  as  Evidence  of  Ttcle.— Thus,  in  an  action  of 
ejectment  by  the  executors  of  W.  to  recover  from  M.  certain  real  estate  devised 
by  the  testator,  tlie  defendant,  for  the  purpose  of  showing  an  outstanding  title, 
offered  in  evidence  a  deed  of  the  property  made  by  tho  executors  to  a  third  per- 
son, which  deed  recited  that  the  executors  were  authorized  by  the  will  "  to  sell  liis 
(the  testator's)  property  as  therein  mentioned  and  contained."    No  order  of  the 

[41]  Probate  Court  for  tho  sale  of  the  ^Fproperty  was  shown,  but  the  admissibility  of 
the  deed  was  rested  uxx)n  its  own  recitals  with  proof  of  its  execution:  Eeldt  that 
it  was  inadmissible;  that  from  the  recital  alone,  without  the  production  of  the 
will,  it  could  not  be  concluded  that  the  power  to  sell  was  given  absolutely  by  the 
will;  and  that  in  the  absence  of  proof  of  such  a  power  in  the  will,  the  validity  of 
the  sale  could  only  be  established  by  proof  of  a  compliance  with  the  forms  pre- 
scribed by  statute  for  the  sale  of  property  by  executors. 

Appeal  from  the  Twelfth  Judicial  District. 

The  facts,  except  as  they  are  stated  in  the  opinion  of  the 
Court,  are  the  same  as  in  the  preceding  case  of  E.  A.  White 
et  dL.  V.  Mo8€8  et  al. 

J.  P.  TreadweUy  for  Appellants. 

Wm.  W.  Crane,  Jr.^  for  Eespondents. 

Norton,  J.  delivered  the  opinion  of  the  Court — Cope,  J. 
concurring. 

This  case  differs  in  only  one  particular  from  that  of  E.  A. 
White  against  the  same  defendants,  which  is  decided  at  the 
same  time  with  this. 

On  the  trial  of  this  action,  the  defendants  offered  to  read 
in  evidence  a  certified  copy  of  a  record  of  a  deed  of  the 
premises  in  question,  executed  by  these  plaintiffs  as  executors 
to  E.  A.  White,  fr.r  the  purpose,  apparently,  of  showing  an 
outstanding  title  in  a  third  person,  or  title  out  of  the  plain- 
tiffs. This  evidence  was  ruled  out  upon  the  objection :  first, 
that  the  loss  of  the  original  was  not  proved,  and  second,  that 
the  deed  conveyed  no  title — the  defendant  not  having  shown 


^  See  note  2  under  FaUon  v.  BaUer,  ante  24. 
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the  necessary  preliminary  steps  to  a  sale  and  conveyance  of 
the  premises  by  the  plaintiffs  as  execntors.  Without  con- 
sidering the  sufficiency  of  the  first  objection,  we  think  this 
ruling  was  correct  under  the  second.  By  section  one  hundred 
and  forty-eight  of  the  "Act  to  regulate  the  Settlement  of  the 
Estates  of  Deceased  Persons"  it  is  provided,  that  *'no  sale  of 
any  property  of  an  estate  shall  be  valid  unless  made  under 
order  of  the  Probate  Court.  In  the  case  of  Payne  v.  Payne, 
18  Cal.  291,  it  was  decided  that  a  Surrogate's  order  was  not 
necessary  where  a  power  to  sell  was  given  by  the  will. 
The  deed  in  the  case  before  us  recites,  that  the  exec 
*utors  were  authorized  by  the  will  "to  sell  his  (the  [45] 
testator's)  property  in  California  as  therein  mentioned 
and  contained."  It  does  not  appear  by  this  that  they  had  an 
absolute  power  to  sell.  It  may  have  been  "  mentioned  and 
contained"  in  the  will  that  the  sale  was  to  be  under  the  cir- 
cumstances and  in  the  manner  provided  by  law  for  sales  by 
executors.  In  order  to  show  that  a  sale  by  the  executors 
without  a  Surrogate's  order  would  have  been  valid  to  convey 
the  title,  it  should  have  appeared  by  the  production  of  the 
will  that  the  power  to  sell  was  given  absolutely.  It  is  pos- 
sible that  the  expression,  "as  therein  mentioned  and  con- 
tained," is  used  as  a  designation  of  the  lands  authorized  to  be 
sold,  and  not  as  a  designation  of  the  mode  and  circumstances 
under  which  a  sale  might  be  made.  But  in  the  absence  of 
any  other  guide  to  the  meaning  than  the  recital  in  the  deed, 
we  are  not  authorized  to  give  it  such  a  construction. 

It  is,  therefore,  ordered  that  the  judgment  be  affirmed  as 
to  the  defendants  Moses  and  Wheaton,  and  reversed  as  to  the 
defendants  Banks  and  Winter,  and  that  the  Court  below 
render  a  judgment  in  favor  of  Banks  and  Winter  for  their 
costs  in  ihe  Court  below,  and  that  they  also  have  execution 
for  their  costs  on  this-appeal.  * 
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SHAVEB  V.  OCEAN  MININa  COMPANY. 

*  NoTB  Signed  bt  Agent,  LiABiLrnr  on.— An  agent  signing  his  own  name  to  a 
promissory  note  made  on  behalf  of  his  principal  is  not  personally  liable  as  a 
maker  if  the  instrument  itself  discloses  the  intention  to  bind  his  principal  and 
not  himself. 

Idem— Pbesumftionb — James  Barter  and  8.  N.  Stranahan  were  sued  as  joint  makers 
with  the  Ocean  Mining  Company  of  a  note,  set  forth  in  the  complaint,  in  Ihe 
following  form:  "  Three  months  after  date,  the  Ocean  Mining  Company  promise 
to  pay  to  W.  G.  Bright  or  order  one  thousand  dollars,  for  value  received,  with  in- 
terest at  the  rate  of  two  per  cent,  per  month.  (Signed)  James  Barter,  Trustee, 
8.  K.  Stranahan."  Judgment  by  default  was  rendered  against  the  company  and 
B.  and  6.:  Eeld,  that  this  judgment  was  erroneous;  that  the  instrument  itself 
showed  the  intention  of  B.  and  S.  to  bind  the  company  and  not  themselves,  and 
that  they  were  not  personally  liable.  Eeldt  further,  that  the  presumption  as  to 
the  character  in  which  B.  and  S.  signed  the  note,  created  by  the  form  of  the  in- 
strument, was  not  destroyed  by  an  allegation  in  the  complaint  that  they  executed 
as  makers. 

1*46]        *Appkal  from  the  Fifth  Judicial  Distriot. 
The  facts-are  stated  in  the  opinion. 

O*  DoTseyy  for  Appellant^  cited  Haslet  v.  Comiahy  13  Oal.  45. 

L.  Qmnt,  for  Bespondent,  contended:  1st,  that  inasmuch 
as  the  complaint  alleged  that  Harter  and  Stranahan  executed 
the  note,  the  fact  stands  confessed  by  their  default;  and  2d, 
that  the  note  showed  on  its  face  that  it  was  not  the  note  of 
i^e  company,  because  a  trustee  has  no  authority  to  execute  a 
note  for  a  corporation — that  it  was,  therefore,  the  note  of  S. 
and  H. — that  the  affix  of  '^  trustee"  is  not  sufficient  to  show 
that  Harter  did  not  contract  as  principal,  and  there  is  nothing 
to  indicate  that  Stranahan  acted  in  a  representative  character. 

Cope,  J.  delivered  the  opinion  of  the  Court — Field,  C.  J. 
and  NoBTOK,  J.  concurring. 

This  is  an  action  on  a  promissory  note  in  the  following 
form :  '*  Three  months  after  date  the  Ocean  Mining  Company 
promise  to  pay  W.  G.  Bright  or  order  one  thousand  dollars, 
for  value  received,  with  interest  at  the  rate  of  two  per  cent. 

1  Liability  of  agent  cited  as  authority  in  ffaU  v.  CrandaU,  29  Oal.  671,  the  doctrine 
in  the  latter  case  being  affirmed  in  BlancTiard  v.  KauU,  April  T.  1871,  (not  reported) ; 
and  see  Lander  v.  Castro,  April  T.  1872,  (not  reported.)  See  also  cases  cited  in  Rail 
V.  Orandatt,  29  Gal.  571;  and  see  Zeigler  v.  Wells,  28  Gal.  265;  Love  v.  8.  N.  X.  W.  ^ 
M.  Co,,  32  Gal.  654;  Blood  v.  Marcuse,  88  Gal.  590. 
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per  month."  The  note  is  signed,  "James  Harter,  Trusfcee, 
S.  N.  Stranahan/'  both  of  whom  are  made  defendants,  and 
charged  as  makers  jointly  with  the  company,  which  is  a  cor- 
poration. No  answer  being  filed,  judgment  was  entered 
against  all  of  the  defendants;  and  from  this  judgment  Harter 
and  Stranahan  appeal. 

The  complaint  alleges  that  the  note  was  executed  by  Harter 
and  Stranahan,  as  well  as  by  the  company;  but  the  note  itself, 
a  copy  of  which  is  set  out  in  the  complaint,  shows  that  it  was 
not  their  intention  to  bind  themselves  personally.  The 
promise  stated  in  the  note  is  that  of  i^e  company,  and  by 
failing  to  answer,  the  note  is  admitted  as  a  company  obliga- 
tion, and  this  being  the  character  of  the  instrument,  as  ap- 
pearing upon  its  face,  we  regard  it  as  binding  upon  the 
company  alone.  It  is  evident  that  Harter  and  Stranahan 
signed  it  merely  as  agents,  and  as  a  judgment  has  been  re- 
covered upon  it  against  the  company,  their  authority 
to  execute  it  cannot  ^be  questioned;  its  language  shows  [47] 
that  they  executed  it  for  the  company  and  not  for  them- 
selves, ^he  law  governing  the  case  is  distinctly  laid  down  in 
BaOceU  v.  Cornish,  13  Cal.  45. 

The  judgment  is  reversed  as  to  Harter-and  Stranahan,  4uid 
the  cause  remanded. 


COLES  V.  SOULSBT. 

AoooBD  ABB  SATiBVAonoN.— Accord  and  satisfaction,  as  a  defense  to  an-  action  for 
the  recoYery  of  money,  miiBt  be  specially  pleaded. 

^  IsBDES  BAiSED  BT  Deniai..— A  denial,  whether  general  or  special,  only  pats  in  Issue 
the  allegations  of  the  complaint.  The  difference  between  a  genei!U  and  special 
denial  in  this  respect  is  only  in  the  extent  to  which  the  allegations  are  traversed. 

*  Nxw  Mattbb.— New  matter  most  be  specially  pleaded;  and  whatever  admits  that 
a  cause  of  action,  as  stated  in  the  complaint,  once  existed,  but  at  the  same  time 
avoids  it— that  is,  shows  that  it  has  ceased  to  exist— is  new  matter.    Piercy  v. 

1  ££B9ct  of  denials  in  answer,  Jfoss  v.  Shear,  30  Oal.  472. 

*  That  new  matter  most  be  specially  pleaded,  cited  as  anthority  in  Jloss  v.  Sftear, 
30  GaL  472.    See  2  Mont.  5G6;  23  WU.  523. 
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Sabin,  10  Cal.  22,  and  GUuer  y.  Cliff,  Id.  303,  as  to  the  necessity  of  pleading  new 
matter  in  defense,  affirmed,  and  held  to  have  overruled  the  doctrine  of  Oanin  y. 
Annan,  2  Gal.  494,  and  McLaren  y.  Spalding,  Id.  610. 

'  Separate  Pbopebty — Sale  bt  MABBrKD  Woman.— The  provision  of  the  "AjCt  de- 
fining the  Bights  of  Hnsband  and  Wife,"  that  a  married  woman  cannot  make  any 
sale  or  other  alienation  of  her  separate  property,  except  by  an  instrument  in 
writing,  has  reference  to  property  other  than  money.  It  does  not  contemphite 
that  every  time  a  married  woman  pays  her  money  for  articles  purchased  she  must 
execute  an  instrument  in  writing  in  order  to  make  a  valid  transfer  of  the  money. 

*  Pabol  £vn>ENOE  OF,  ooNsiDEBATioN  IN  Deed.— The  consideration  clause  of  a  deed 
is  not  conclusive.  It  estops  the  grantor  from  alleging  that  he  executed  the  deed 
without  consideration.  It  cannot  be  contradicted  so  as  to  defeat  the  operation  of 
the  conveyance  according  to  the  purposes  therein  designated,  nnlesg  it  be  ui>on 
the  ground  of  fraud;  but,  with  this  exception,  it  ia  open  to  ezpUnation^Jknd  may 
be  varied  by  parol  proof. 

Appeal  from  the  FifttJTudicial  District. 
The  facts  ai*e  stated  in  the -opinion. 

H.  P.  Barber,  for  Appellant. 

I.  The  evidence  of  defendant  went  to  prove  an  aocord^and 
satisfaction.     No  sach  defense  is  set  up  by  the  answer. 

The  proposed  defense  consisted  of  new  matter,  admitting 
that  plaintiff  once  had  a  good  cause  of  action,  but  that 
[48]     it  had  been  dis-*charged  by  matter  subsequent.    (Piercy 
v.  Sabin,  10  Cal.  22;  GUmr  v.  ai/t,  Id.  303.) 

II.  The  evidence  was  improper  as  tending  to  show  an 
alienation  or  surrender  by  a  /emme  covert  of  $8,000  of  her 
separate  property  by  parol.  The  statute  declares  that  ''no 
sale  or  other  alienation  of  any  part  of  such  property  can  be 
made  nor  any  lien  or  incumbrance  created  thereon,  unless  by 
an  instrument  in  writing,  signed  by  the  husband  and  wife, 
and  acknowledged  by  her  upon  an  examination  separate  and 
apart  from  her  husband."  (Act  defining  the  Eights  of  Husband 
and  Wife  of  April,  17th,  1850,  sec.  6.)  Her  verbal  admis- 
sions  could  no  more  show  a  transfer  of  this  property  than  if 
having  a  valid  title  in  fee  simple  by  deed  to  real  estate  she 
had  verbally  declared  it  was  not  hers.     The  surrender  of  this 


»  Commented  on  and  approved  in  Peck  v.  Vanderlberg,  80  Cal.  56. 

*  Parol  evidence  to  vary  written  instrument,  cited  as  authority  in  EendHcJrv,  CfroW" 
ley,  81  Cal.  476;  and  in  Hhine  v.  Ellen,  86  Cal.  869.  Commented  on  in  Peck  v.  Van^ 
denberg,  80  Cal.  28;  and  see  CunningJiam  v.  Hawkins,  27  Cal.  603;  JDonahue  v.  Me- 
NuU:;,  24  Cal.,  411;  Seam  v.  Dioum,  33  Cal.  332;  Okiy  v.  ffamttton.  Id.  690;  Jaekeon 
V.  Ixydge,  36  Cal.  63;  Baynar  v.  Lyom,  87  Cal.  464;  JngenoU  v.  Truebody,  40  Cal. 
611;  and  see  Pieraon  v.  McCahiU,  poet  122,  and  note. 
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property  could  only  be  made  in  the  mode  provided  by  statute. 
A  verbal  transfer,  or  admission  of  transfer,  amounted  to 
nothing.  When  plaintiff  had  proved  she  was  entitled  to  this 
money  from  defendant,  she,  being  a  femme  covert  and  this  her 
separate  property,  the  only  mode  of  destroying  that  right  was 
the  one  provided  by  the  act.  (Sdover  v.  American  River  Co.^ 
7  Cal.  266;  Laning  v.  Brady,  10  Id.  265.) 

The  law  is  a  judicious  one;  for  while  abrogating  the  com- 
mon law  rule  that  the  entire  property  belonged  to  the  husband 
after  marriage,  it  prevents  (by  requiring  the  signature  of  both 
to  the  deed)  the  wife  fijom  injudiciously  transferring  the  title 
to  her  separate  personal  property  without  the  knowledge  of 
her  husband,  and  at  the  same  time  prevents  the  husband, 
having  it  in  possession,  from  legally  disposing  of  it  without 
the  knowledge  or  consent  of  the  wife. 

in.  The  evidence  was  improper,  as  tending  to  vary  and 
contradict  the  recitals  of  the  deed.  It  was  introduced  to 
show  that  instead  of  ''natural  love  and  affection  and  the  con- 
siderati^S  of  one  doUar"  the  real  consideration  was  the  giving 
up  Iry  a/emme  covert  of  the  amount  of  $8,000,  besides  interest. 
Her  parol  admissions  that  she  considered  the  deed  a  settle- 
ment were  in  fact  nothing  more  than  her  conclusions  of  law 
upon  its  effect.  (9  Cushing,  592,  where  a  similar  case  arose 
and  the  evidence  was  rejected.) 

Take  the  converse  of  the  proposition,  could  the  plaintiff 
have  shown  by  parol  that  the  consideration  specified  by  de- 
fendant in  the  deed  did  not  mean,  an  interest  in  a  quartz  lead^ 
but  $50,000? 

*i/.  Quint,  for  Bespondent.  [49] 

I.  The  answer  is  a  general  denial,  and  has  the  same  in- 
fluence and  effect  as  the  general  issue  at  common  law;  and 
accord  and  satisfaction  may  be-given  in  evidence  under  it. 
(Oavin  v.  Annan,  2  Cal.  492;  McLaren  v.  Spaulding,  Id. 
610;  Gould's  Plead.  336,  ch.  VI.,  sec.  59;  Steph.  Plead.  83, 
104.) 

n.  The  statute  prohibiting  the  wife  from  alienating  her 
separate  property,  except  by  instrument  in  writing,  was  not 
intended  to  apply  to  a  payment  by  her  of  money  or  to  a  re- 
lease of  a  simple  money  demand. 

C^.  Bxpn.,  VOL.  zzi.— i  49 


Digitized  by 


Google 


60  Coles  v.  Soulsby.  LSup.  Ct. 

m.  It  is  always  permissible  to  show  the  actual  considera- 
tion of  a  deed.  (BenneU  v.  SoUmoriy  6  Cal.  134;  Stan/  v. 
Green,  12  Id.  162;  BuUard  v.  Briggs,  7  Pick.  533;  Johns  y. 
Church,  12  Johns.  557.) 

Field,  C.  J.  delivered  the  opinion  of  the  Court — Cope,  J. 
and  NoBTON,  J.  concurring. 

This  is  an  action  to  recover  of  the  defendant  the  sum  of 
$7,890,  being  the  amount  of  certain  pi;roceeds  received  by 
him  from  an  interest  in  a  quartz  vein  belonging  to  the  plain- 
tiff. The  interest  constituted  the  separate  property  of  the 
plaintiff,  who  is  a  married  woman,  and  the  proceeds  were  re- 
ceived by  the  defendant  previous  to  her  marriage.  The  com- 
plaint 16  special  and  verified,  and  it  is  admitted  that  on  the 
trial  the  plaintiff  proved  her  case  as  it  is  there  stated.  The 
answer,  with  the  exception  of  an  averment  as  to  an  ofi^t  of 
three  hundred  dollars,  amounts  only  to  a  denial  of  the  alle- 
gations of  the  complaint.  The  defense  upon  which  the 
defendant  relied  on  the  trial  was  an  accord  and  satisfaction. 
To  establish  this,  he  first  introduced  in  evidence  three  deeds, 
executed  subsequently  to  the  marriage  of  the  plaintiff.  The 
first  deed  was  a  quitclaim  from  the  defendant  to  the  plaintiff 
of  the  interest  in  the  quartz  vein,  from  which  the  proceeds 
claimed  in  the  action  were  received,  and  of  a  lot  of  ground 
in  the  city  of  Sonora.  It  was  dated  on  the  thirteenth  of 
January,  1860.  The  second  deed  bore  the  same  date,  and 
was  from  the  plaintiff  and  her  husband  to  the  defendant,  con- 
veying the  same  property  to  him  in  trust  during  his 
[50]  life,  to  pay  over  *the  rents,  issues,  and  profits  to  her; 
upon  his  death  the  property  to* revert  to  her;  but  if  she 
died  before  him,  leaving  no  heirs,  then  the  property  to  vest 
in  him.  The  third  deed  was  dated  August  23d,  1860,  and 
was  from  the  defendant  to  the  plaintiff  and  her  husband, 
stating  that  in  consideration  of  natural  love  and  affection,  and 
for  the  sum  of  one  dollar,  he  conveyed  to  them  all  his  in- 
terest in  the  property,  and  surrendered  all  trusts  and  powers 
set  forth  in  the  second  deed  above  mentioned.  The  defen- 
dant then  introduced,  against  the  objection  of  the  plaintiff, 
evidence  showing  that  the  third  deed  was  given  and  received 
in  full  settlement  of  all  matters  of  difference  between  the 
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parties,  and  proyed  admissions  of  the  plaintiff  to  the  same 
purport,  made  since  its  execution.  Upon  this  evidence  the 
verdict  and  judgment  passed  for  the  defendant;  and  the  ques- 
tion presented  bj  appeal  is,  whether  the  evidence  was  ad- 
missible. The  objections  urged  to  its  admissibility  rest  sub- 
stantially upon  three  grounds:  1st,  that  the  defense  of  accord 
and  satisfaction  was  not  pleaded;  2d,  that  it  tended  to  show 
an  alienation  and  surrender  of  a  demand  of  a  married  woman 
by  parol;  and  3d,  that  it  tended  to  contradict  and  vary  the 
recitals  of  the  deed  as  to  its  consideration. 

The  first  ground  is  well  taken.  The  doctrine  of  the  cases 
of  Oavin  v.  Annan,  2  Cal.  494,  and  McLaren  v.  Spalding,  Id. 
610,  were  overruled  by  Piercy  v.  Sabiri,  10  Id.  22,  and  Glazer 
V.  Cli/t,  Id.  303.  In  our  practice,  a  denial,  whether  general 
or  special,  only  puts  in  issue  the  allegations  of  the  complaint. 
The  difference  between  a  general  and  special  denial  in  this 
respect  is  only  in  the  extent  to  which  the  allegations  are 
traversed.  New  matter  must  be  specially  pleaded;  and  what- 
ever admits  that  a  cause  of  action,  as  stated  in  the  complaint, 
once  existed,  but  at  the  same  time  avoids  it — ^that  is,  shows 
that  it  has  ceased  to  exist — ^is  new  matter.  It  is  that  matter 
which  the  defendant  must  affirmatively  establish.  Such  are 
release,  and  accord  and  satisfaction.  Defenses  of  this 
character  must  be  distinctly  set  up  in  the  answer,  or  evi- 
dence to  establish  them  wUl  be  inadmissible.  This  view  dis- 
poses of  the  appeal  and  necessitates  a  reversal  of  the  judg- 
ment; but  as  by  an  amendment  to  the  answer  the  defense  of 
an  accord  and  satisfaction  may  be  set  up  on  a  second  trial, 
it  becomes  important  to  pass  upon  the  other  questions 
raised. 

^he  statute,  it  is  true,  provides  that  a  married  [51] 
woman  cannot  make  any  sale  or  other  alienation  of 
her  separate  property,  except  by  an  instrument  in  writing. 
(Act  defining  the  Bights  of  Husband  and  Wife,  sec.  6.)  But 
in  this  provision  the  statute  has  reference  to  property  other 
than  money.  It  does  not  contemplate  that  every  time  a  married 
woman  pays  her  money  for  articles  purchased  she  must  execute 
an  instrument  in  writing  in  order  to  make  a  valid  transfer  of 
the  money.  In  the  present  case,  the  money  was  in  the  hands 
of  the  defendant,  and  the  plaintiff  could  as  well  consent  by 
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parol  to  its  retention  by  him  as  she  could  have  paid  it  to  him 
without  writing  if  it  had  been  at  the  time  in  her  possession. 

It  is  not  a  valid  objection  to  the  admissibility  of  the  evi- 
dence, that  it  showed  a  consideration  different  from  that  ex« 
pressed  in  the  deed.  The  consideration  clause  of  a  deed  is 
not  conclusive.  It  estops  the  grantor  from  alleging  that  he 
executed  the  deed  without  consideration.  It  cannot  be  con-o 
tradicted  so  as  to  defeat  the  operation  of  the  conveyance 
according  to  the  purposes  therein  designated,  unless  it  be  on 
the  ground  of  fraud,  but  with  this  exception  it  is  open  to 
explanation  and  may  be  varied  by  parol  proof.  A  limitation, 
it  is  true,  is  placed  by  some  adjudicated  cases  upon  the  char- 
acter of  the  proof  admitted;  that  it  must  be  restricted  to 
establishing  a  consideration  of  the  same  species  with  that 
expressed.  (Garret  v.  Steioart,  1  McCord,  514.)  The  limita- 
tion, however,  does  not  appear  to  rest  upon  any  sound  prin- 
ciple. (See  Bennett  v.  Solomon,  6  Cal.  135;  McGrea  v.  Purmortf 
16  Wend.  460;  BuOard  v.  Briggs,  7  Pick.  537.) 

Judgment  reversed,  and  cause  remanded. 


MICHAEL  HAYES  v.  D.  O.  SHATTUCK. 

AnoBmET-AT-IiAw— Acthobut  to  App£AB.^The  authority  of  an  attomey-ai-law  to- 
appear  for  parties  for  whom  he  enters  on  appearance  in  an  action  -wiU  be  pre- 
sumed where  nothing  to  the  contrary  appears. 

VoLTJNTABT  Appeabance  WAIVES  IssoANCE  OF  SuMM0K8.~-A  volontary  appearance 

'  by  a  defendant  gives  jurisdiction  of  his  person  without  the  issuance  of  any  sum- 
mons.   This  was  equally  the  case  under  the  Practice  Act  as  it  stood  in  1855. 

[52]  Deobee  in  Fobeolosube  conclusive. — *In  an  action  of  ejectment  by  a  pur- 
chaser under  a  decree  in  a  suit  for  foreclosure  of  a  mortgage,  to  which  the  mort- 
gagees were  parties,  against  a  subsequcot  lessee  of  the  mortgagees,  no  question 
can  be  raised  by  the  defendant  as  to  the  due  execution  of  the  mortgage.  Of  tfaia 
fact  the  decree  in  the  foreclosure  suit  is  conclusive. 

Appeal  from  the  Fourth  Judicial  District. 

On  the  eleventh  day  of  November,  1854,  Daniel  McMillan 
and  Mary  B.,  his  wife,  executed  a  mortgage  to  Geo,  O.  Whit- 
ney upon  a  lot  in  San  Francisco  on  which  they  were  then 
residing.     The  mortgage  was  signed  and  acknowledged  by 

^  Shay  ▼.  Superior  Oi.t  ^  OaL  642. 
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both  parties,  but  in  the  body  of  the  instrument  the  wife 
alone  was  mentioned  as  the  grantor.  In  April,  1855,  an 
action  to  foreclose  this  mortgage  was  commenced  by  Whitney 
in  the  Fourth  District  Court.  A  complaint  was  filed,  but  no 
summons  was  ever  issued.  On  the  sixth  day  of  April  an 
Answer  was  filed  on  behalf  of  McMillan  and  wife  by  one  W. 
M.  Stewart,  an  attomey-at-law,  and  professing  to  act  as  the 
attorney  for  defendants,  which  answer  admitted  all  the  facts 
stated  in  the  complaint,  and  authorized  a  judgment  as  prayed 
for.  A  decree  of  foreclosure  was  entered,  under  which  the 
property  was  sold,  and  plaintiff  became  the  purchaser,  and  at 
the  expiration  of  six  months  received  the  Sheriffs  deed. 
Subsequently  McMillan  and  wife  leased  the  premises  to  the 
defendant,  who  entered  into  possession.  This  action  is  eject- 
ment by  the  plaintiff  to  recover  the  premises;  and  in  his 
complaint  he  sets  forth  the  proceedings  by  which  he  acquired 
the  title.  Defendant  in  his  answer  sets  up  his  lease,  and 
denies  plaintiff's  title,  claiming  that  the  mortgage  was  void, 
and  that  the  Court  had  no  jurisdiction  of  the  persons  of  the 
defendants  in  the  foreclosure  action.  A  trial  was  had,  result- 
ing in  a  verdict  and  judgment  for  plaintiff.  Defendant  moved 
for  a  new  trial,  which  was  denied,  and  from  this  order  and 
the  judgment  he  now  appeals.  All  other  material  facts  appear 
in  the  opinion. 

J9.  0.  Shattuck,  Appellant,  in  pro.  per. 

I.  In  the  case  of  Whitney  et  ah,  v.  McMillan  &  Wife  the 
Court  had  no  jurisdiction  of  the  persons  of  the  defendants 
Bor  of  the  subject  matter. 

1.  To  give  a  Court  jurisdiction  an  action  must  be 
commenced.     *(Cohen  ex  parte,  6  Cal.  329;  State  Bank     [53] 
V.  Caran,  5  Eng.  Ark.  479;  Bandolph  Co.  v.  Balls,  18 

III.  29.) 

2.  At  the  date  of  these  proceedings  (April  6th,  1855)  an 
action  cotdd  be  commenced  only  by  filing  a  complaint,  "and 
the  issuance  of  a  summons  therein."     (Pr.  Act,  sec.  22.) 

Here  no  summons  was  ever  issued.  The  change  of  the 
section,  as  it  now  stands,  was  made  afterwards,  and  could  not 
affect  this  suit.  The  thirty-fifth  section  does  not  help  it. 
That  provides  that  the  voluntary  appearance  of  the  defendant 
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shall  be  eqaivalent  to  the  serrice  of  the  snizimons;  but  does 
not  dispense  with  its  issue  or  make  the  complaint  alone  the 
commencement  of  an  action.  As  there  was  no  action  com- 
menced, of  course  theOourt  had  no  jurisdiction  of  the  subject 
matter. 

3.  Until  there  was  an  action  an  attorney  could  not  bind 
the  parties,  unless  specially  authorized.  (Wood's  Dig.  p.  66, 
art.  140;  Herbert  v.  Alexarder,  2  Va.  503;  Jenkins  v.  Gillespie, 
10  S.  &  M.  34.) 

The  attorney,  it  will  be  seen,  can  bind  his  client  in  the 
various  steps  of  an  action,  and  "not  otherwise."  If  there  is 
no  action,  there  is  no  attorney  necessary  nor  presumption  in 
his  favor. 

n.  The  judgment  and  decree  of  a  Court  without  jurisdic- 
tion of  the  subject  matter  and  of  the  persons  is  absolutely 
void.  (Parsons  v.  Davis,  2  Cal.  421;  WhOweU  v.  Barbier,  7 
Id.  54;  Gray  v.  Hawes,  8  Id.  562.) 

ni.  The  paper  purporting  to  be -a-  mortgage  to  Whitney 
was  and  is  a  nullity. 

1.  Mary  B.  McMillan  was  a  married  woman  at  that  time. 

2.  The  property  was  common  property,  and  a  homestead. 

3.  The  deed,  if  anything,  is  the  deed  of  the  wife  alone — 
the  husband's  name  nowhere  appearing  as  a  grantor.  It  is 
her  sole  deed.  (Cincinnati  v.  Newell,  7  Ohio,  N.  S.,  37 — 
cited  18  U.  S.  Dig.  p.  395,  sec.  197;  Agricultural  Bankof  Miss. 
V.  Bice.,  4  How.  TJ.  S.  240.) 

Ingolsby  v.  Juan,  12  Cal.  575,  does  not  controvert  the  above. 
Whether  as  a  homestead  or  as  common  property,  the  deed  of 
the  wife  alone  is  a  nullity.  (Poole  v.  Gerrard,  6  Cal.  73 — 
affirmed  in  Morse  v.  McCarty,  7  Id.  346;  Bevalk  v.  Kraemer,  8 
Id.  74.) 

[54]         *IJ.  Cook,  for  Respondent. 

I.  If  the  dourt  had  jurisdiction  of  the  parties  in  the  fore- 
closure suit,  the  decree  therein  is  conclusive  as  to  the  exe- 
cution of  the  mortgage  and  the  validity  of  the  lien  on  the 
premises. 

n.  The-only  object  of  a  summons  is  to  bring  the  parties 
into  Court,  and  its  issuance  is  unnecessary  where  the  parties, 
volimtarily  appear.     (Pollock  v.  Hart,  2  Cal.  193.) 
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m.  An  appearance  by  an  attorney  in  an  action  will  be 
presumed  to  have  been  by  anthority  of  the  parties  for  whom 
he  appears.  (Suydam  v.  Pitcher,  4  Cal.  280;  Crorme  v.  Crag- 
hill,  4  Id.  120;  Mahcmey  y.  Pearman,  4  Duer,  603.) 

lY.  The  mortgage  having  been  signed  by  husband  and 
wife  was  the  deed  of  both,  notwithstanding  that  the  wife 
alone  was  named  as  grantor  in  the  body  of  the  deed.  (Mesick 
V.  Sunderland,  6  Cal.  297;  Ingclaby  v.  Juan,  12  Id.  564;  Carr 
V.  WiUiams,  10  Ohio,  308.) 

NoBTON,  J.  delivered  the  opinion -of -the  Court — FtkTiT),  -C. 
J.  and  Cope,  J.  concurring. 

This  is  an  action  of  ejectment,  in  which  the  plaintiff  claims 
title  through  a  decree  of  foreclosure  of  a  mortgage  claimed 
to  have  been  executed  by  one  McMillan  and  his  wife  upon 
the  premises  in  question.  The  defendant  claims  under  a 
lease  from  McMillan  and  wife. 

On  the  trial,  the  plaintiff  offered  in  evidence  the  record  of 
the  foreclosure  proceedings,  to  which  the  defendant  objected, 
on  the  ground  that  it  appeared  that  no  summons  had  been 
issued  in  the  case,  and  no  evidence  was  given  of  an  authority 
to  the  attorney  who  put  in  an  answer  for  the  defendants. 
The  authority  of  an  attomey-at-law  to  appear  will  be  pre- 
sumed where  nothing  to  the  contrary  appears.  The  question 
whether  a  married  woman  could  alone  authorize  an  attorney 
to  appear  for  her  does  not  arise,  inasmuch  as  the  appearance 
in  the  case  in  question  was  for  both  husband  and  wife.  Al- 
though the  action  is  said,  by  section  twenty-two  of  the  Prac- 
tice Act,  to  be  commenced  by  the  filing  a  complaint  and  is- 
suing a  summons,  yet  by  section  thirty-nine  it  is  pro- 
vided that  *a  voluntary  appearance  shall  be  equivalent  '[55] 
to  personal  service  of  the  summons.  Putting  in  an 
answer  is  an  appearance;  and  such  an  appearance  must  be 
held  to  be  a  waiver  of  the  mere  formality  of  issuing  a  sum- 
mons, the  service  of  which  in  such  case  becomes  unnecessary. 
The  only  purpose  of  the  summons  is  to  bring  the  defendant 
into  Court.  It  is  constantly  said  by  Courts,  when  actions 
are  commenced  by  the  service  of  process,  as  by  capias  ad  re-- 
spondendum,  that  a  voluntary  appearance  waives  all  defects  of 
process,  even  when  objection  is  taken  in  the  same  action. 
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Under  our  practice,  the  plaintiff,  by  filing  his  complaint,  goes 
himself  into  Court;  and  although  he  may  not  choose  to  take 
out  a  summons,  we  think  he  cannnot  object  to  the  defendants 
coming  in  and  answering  the  complaint  any  more  than  he 
could  object  to  the  defendant's  voluntary  appearance  after 
the  plaintiff  had  taken  out  a  summons  which  he  did  not 
choose  to  serve.  Quite  as  little  can  the  defendant  in  a  col- 
lateral action  object  that  there  was  no  action  pending  after 
having  voluntarily  put  in  an  answer  to  the  complaint  on  file. 

It  is  objected  that  the  mortgage  was  not  duly  executed  by 
the  wife  and  her  husband  so  as  to  bind  the  property;  but  all 
inquiry  into  that  subject  is  concluded  by  the  decree  of  fore- 
closure and  sale  in  an  action  to  which  the  persons  executing 
the  mortgage  were  parties. 

Judgment  affirmedi. 


HOLMES  V.  HORBEB. 

FqbcibtjE  Emtbt  and  Detaimeb— Be2«tb  A2n>  Pboftcs.— In  an  action  of  fordble 
entry  and  detainer,  the  yalue  of  the  rents  and  profits  of  the  premises  is  not  re- 
qnired  by  the  statute  to  be  stated  in  the  complaint,  and  without  such  statement 
may  be  awarded  as  damages. 

Appeal  from  the  County  Court  of  the-City  and  County  of 
San  Francisco. 

The  complaint  in  this  action  claimed  as  damages  the  rents 
and  profits  of  the  premises  detained,  but  in  regard  to  their 
value  only  alleged  "that  the  monthly  value  of  the  premises  is 

dollars." 

The  Court  found  the  monthly  value  to  be  seventy-five 
[56]     dollars,  *and  rendered  judgment  for  treble  the  amount 
accruing  during  the  period  of  detention  at  that  rate. 
Defendant  appeals,  alleging  this  as  error. 

John  Beyndds,  for  Appellants. 

W.  W.  Chipman,  for  Eespondent. 
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Cope,  J.  delivered  the  opinion  of  the  Court — FtkTiT),  C.  J, 
and  Norton,  J.  concurring. 

This  is  an  action  of  forcible  entry  and  detainer.  The  neces- 
sary facts  are  alleged  in  the  complaint  and  found  by  the  Court, 
and  the  judgment  is  in  accordance  with  the  pleadings  and 
finding.  It  is  objected  that  the  Court  erred  in  awarding  as 
damages  the  value  of  the  rents  and  profits,  such  value  not 
being  stated  in  the  complaint.  We  are  of  opinion  that  no 
error  was  committed  in  this  respect,  as  the  statute  ^oes  not 
require  the  value  to  be  stated 

Judgment  afi^med. 


cm  AND -COUNTY  OP  SAN  FRANCISCa-t;.  PECLET 

dale 

I  Sale  in  Mass,  Inyalid^— A  Bale  in  mass,  under  a  writ  of  execation,  of  real  estate, 
consisting  of  several  known  and  distinct  parcels,  at  a  price  greatly  below  the  ao- 
tnal  valne  of  the  property  cannot  be  sustained  against  the  objection  of  the  judg- 
ment debtor. 

Idzk— Not  Void,  Birr  Voidable. — Snch  sales  are  not  absolutely  void,  but  are  void- 
able, and  will  be  set  aside  upon  reasonable  and  proper  application,  when  there  is 
reasonable  ground  for  belief  that  they  were  less  beneficial  to  the  creditor  or  debtor 
than  they  would  have  been  had  a  different  mode  been  pursued. 

Idem-^When  uat  be  Set  Aside.— Under  an  execution  against  the  city  and  county 
of  San  Francisco,  the  Sheriff  sold  a  tract  of  land,  belonging  to  the  corporation, 
one  mile  in  length  and  half  a  mile  in  width,  which  had,  long  previous  to  the 
sale,  been  laid  out  by  the  city  authorities  into  blocks  and  streets  of  designated  di- 
mensions and  boundaries,  and  marked  upon  the  official  map  of  the  city;  part  of 
the  land  lay  under  the  tide  waters  of  the  bay  of  San  Francisco,  and  the  dry  land 
was  intersected  by  a  navigable  stream.  The  property  was  sold  in  mass  for  three 
hundred  and  sixty  dollars,  and  was  worth  at  the  time  about  $75,000 :  Beld,  that 
upon  application  by  the  judgment  debtor,  the  sale  was  properly  set  aside,  on  ac- 
count of  the  manner  in  which  it  had  been  made. 

Setting  Aside  Execution  Sale.— When  the  application  to  set  aside  a  voidable  sale 
under  execution  should  be  made  l^  motion  and  when  by  bill  in  equity,  discussed. 

♦Appeal  from  the  Fourth  Judicial  District.  [57] 

The  facts  are-stated  in  the-opinion. 
8.  Heydenfddt,  for  Appellant. 


1  Oited  as  authority  in  lUood  v.  Light,  33  Cal.  654;  see  also  Hunt  v.  Louche  88  Cat 
882;  ngoureux  v.  Murphy,  54  Oal.  851;  Hihberd  v.  Smith,  67  OaL  665.    Bee  18  WalL 

Digitized  by  LjOOQIC 


67 


58  San  FBANasco  v.  Peslet.  [Sup  CL 

Edge  &  Wilson,  for  Bespondent,  cited  Pr.  Act,  sec.  223; 
Jackson  v,  Newton^  18  Johns.  356;  Cunningham  y.  Qasaidg,  17 
N.  Y.,  276. 

Field,  0.  J.. delivered  the-opinionof  the'<3ourt — Cope,  J. 
and  NoBTON,  J.  concurring. 

This  is  a  suit  on  the  equity  side  of  the  Court  to  6et -aside  a 
sale  of  certain  real  property,  made  under  execution  issued 
upon  a  judgment  against  the  city  of  San  Francisco.  The 
facts  of  the  case,  so  far  as  they  are  material  for  the  deter- 
mination of  the  appeal,  are  as  follows:  In  January,  1856, 
James  Haslett  recovered  a  judgment  in  the  late  Superior 
Court  against  the  city  of  San  Francisco  for  about  $1,020. 
Upon  this  judgment  the  sum  of  five  hundred  and  twenty-five 
dollars  was  collected  and  credited.  Afterwards  the  judgment 
was  assigned  by  Haslett  to  the  defendant  McMinn,  and  by 
McMinn  to  the  defendant  Beese.  Upon  the  abolition  of  the 
Superior  Court,  the  record  and  judgment  were,  by  operation 
of  law,  transferred  to  the  District  Court;  and  subsequently, 
by  order  of  that  Court,  the  judgment  was  revived  against  tho 
existing  corporation — the  City  and  County  of  San  Francisco — 
as  the  successors  of  the  former  municipal  corporation.  Some 
question  is  made  as  to  the  efficacy  of  the  proceedings  for  the 
revival  of  the  judgment,  which  we  do  not  consider  important 
to  notice.  In  December,  1857,  execution  was  issued  for  the 
balance  due  upon  the  judgment,  and  several  tracts  of  land 
were  sold  thereunder  by  the  Sheriff.  One  of  them  is  bounded, 
according  to  the  official  map  of  the  city  and  county,  as  follows : 
*'  On  the  west  by  Folsom  Street;  on  the  north  by  the  south 
side  of  Tracy  Street  extended  eastwardly  to  the  eastern  front 
of  the  city  of  San  Francisco  as  fixed  by  the  Legislature  of 
1851;  on  the  east  by  ships  channel  in  the  bay  of  San  Fran-- 

Cisco;  and  on  the  south  by  the  north  line  of  Corbett 
[58]     Street  entended  eastwardly  to  ships  ^channel  in  the 

bay."  This  tract  was  bid  off  by  the  defendant  Pixley, 
for  the  sum  of  three  hundred  and  sixty  dollars.  In  making 
the  bid,  Pixley  acted  simply  as  the  attorney  of  one  Pearson, 
and  by  direction  of  Pearson  he  assigned  the  certificate  of  sale 
received  from  the  Sheriff  to  one  Wheeler,  a  clerk  in  the  office 
of  Pearson.     It  is  unnecessary  to  allude  to  the  other  tracts 
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sold,  as  from  the  decision  of  the  District  Court  setting  the 
s&le  aside,  Pixley  and  Wheeler  alone  appeal.  So  far  as 
Pixlej  is  concerned,  the  appeal  is  not  seriouslj  prosecuted; 
nor,  indeed,  could  he  be  allowed  to  urge  any  objections  to 
the  decree,  for  he  disclaims  in  his  answer  all  interest  in  the 
subject  matter  of  the  suit,  and  the  decree  does  not  charge 
him  with  costs.  The  appeal  must  be  considered,  therefore, 
as  prosecuted  by  Wheeler  alone,  and  must  bo  determined 
upon  the  regularity  and  validity  of  the  sale  of  the  tract  de- 
scribed. 

This  tract  is  about  a  mile  in  length  by  half  of  a  mile  in 
width;  and  was,  long  previous  to  the  sale,  laid  out  by  the 
city  authorities  into  blocks  and  streets  of  designated  dimen- 
sions and  boundaries,  which  are  marked  on  the  official  map  of 
the  city.  Part  of  the  land  lies  under  the  water,  and  the  dry 
land  is  intersected  by  Mission  Creek,  which  is  a  navigable 
stream.  The  whole  tract  was  sold  in  one  entire  mass,  with- 
out regard  to  the  natural  divisions  made  by  the  creek,  or  the 
divisions  into  blocks  and  streets  as  plotted  on  the  official  map, 
or  to  the  fact  that  part  of  the  land  lies  under  the  tide  waters 
of  the  bay.  It  is  alleged  by  the  plaintiff,  that  the  entire  tract 
was  worth  at  the  time  about  $75,000;  and  it  is  evident  that 
the  diflferent  parcels,  into  which  it  is  divided,  might  have  been 
sold  separately  at  prices  approximating  in  the  aggregate  this 
statement  of  the  value  of  the  property,  and  that  several  of 
the  parcels  sold  separately  would  have  produced  an  amount 
exceeding  the  sum  bid. 

A  sale  in  this  manner  of  several  known  parcels  at  a  price 
greatly  below  the  actual  value  of  the  property  cannot  be  sus- 
tained against  the  objection  of  the  judgment  debtor.  A  sale 
in  mass  of  several  distinct  known  parcels  is  against  the  ex- 
press direction  of  the  statute,  which,  in  its  provision  in  this 
respect,  affirms  a  rule  previously  prescribed  by  the  almost 
uniform  decisions  of  the  Courts.  (Pr.  Act,  sec.  223.)  Many 
persons  might  be  disposed  to  bid  for  separate  parcels 
of  a  particular  tract  who  have  neither  the  wish  nor  *the.  [59] 
means  to  acquire  the  whole  tract.  Such  sales  are, 
therefore,  generally  condemned,  as  tending  to  the  sacrifice  of 
the  property  of  the  debtor,  and  his  consequent  oppression. 
*'They  are,"  says  Mr.   Chief  Justice  Spencer,  **not  to  be 
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countenanced  or  tolerated.  They  are  oppressive  and  un- 
necessary." (Jdckson  V.  Newton,  18  John.  356.)  It  has,  in 
consequence,  been  almost  a  matter  of  course  to  set  such  sales 
aside  upon  the  application,  within  a  reasonable  time  there- 
after, of  the  debtor  or  parties  interested  in  the  premises,  and 
proof  of  actual  or  probable  loss  from  the  course  pursued. 
Such  sales  are  not,  indeed,  absolutely  void.  Cases  may  occur 
where  a  sale  in  this  manner  would  be  more  beneficial  to  the 
debtor  than  a  sale  of  the  parcels  in  detail;  also  where  a  divi- 
sion, though  actually  existing,  may  not  be  so  well  known  and 
notorious  as  to  require  its  recognition  by  the  Sheriff  and  bid- 
ders. But  where  the  property  consists  of  distinct  and  well 
known  parcels,  such  sales  are  voidable;  and  upon  seasonable 
and  proper  application,  when  there  is  reasonable  ground  for 
belief  that  they  were  less  beneficial  to  the  creditor  or  debtor 
than  they  would  have  been  had  a  different  mode  been  pur- 
sued, the  Court  will  not  hesitate  to  set  them  aside.  (Curt' 
ningham  v.  Cassidy,  17  N.  Y.  276.) 

Whether  the  application  for  relief  should  be  presented  by 
motion  to  the  Court  or  by  bill  in  equity  will  depend  upon  the 
special  circumstances  of  the  particular  case.  In  Bryan  v. 
Berry,  8  Cal.  135,  this  Court  approved  of  the  rule  laid  down 
by  the  Supreme  Court  of  Illinois  in  Day  v.  Grahamy  1  Gill- 
man,  435.  In  the  latter  case,  the  Court,  after  citing  several 
authorities,  said:  "Upon  these  authorities  we  are  of  opinion 
that  when  the  plaintiff  in  the  execution  is  the  purchaser,  and 
before  he  conveys  to  another,  the  Court  will  set  aside  the  sale 
upon  motion.  But  after  he  conveys  to  a  third  person  and 
when  a  third  person  becomes  a  purchaser,  the  Court  will  not 
determine  in  this  summary  way  questions  which  may  affect 
the  rights  of  others  not  before  the  Court,  and  without  oppor- 
tunity of  explaining  away  those  circumstances  which  might 
destroy  his  title."  The  case  at  bar  differs  from  that  of  Day 
V.  Graham  in  this:  that  there  a  deed  had  been  executed  by 
the  Sheriff;  but  here  no  deed  has  been  executed  upon  the 
sale,  but  merely  a  memorandum  or  certificate — a  deed, 
[60]  under  our  statute,  only  following  in  case  a  ^redemption 
is  not  made  within  six  months  thereafter.  Whether 
the  rule  for  this  reason  should  be  in  any  respect  modified,  it 
is  unnecessary  to  express  any  opinion.     No  question  was 
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made  on  the  argument  as  to  the  mode  in  which  relief  ia 
sought  in  the  present  case,  by  bill  in  equity. 
Judgment  affirmed. 


TEWKSBUEY  v.  O'CONNELL. 

OOVTBAOT  irXXS  HlJTUAIi  COYENAltTB,  TO  BE  EZEOUTED  BT   AIJ«.— A  O0ntraot»  pOT- 

porting  (o  be  made  between  fleveral  parties,  oontaining  matii^l  ooTenants  of  which 
fhoee  of  one  party  are  the  consideration  of  those  of  the  others  must,  to  be  valid, 
be  execnted  by  all,  and  cannot  be  enforced  against  one  execnting,  by  another  whc 
fidls  to  execute. 
Deed  or  Tenaitts  in  Common,  how  Exeottted.— Thus,  where  a  number  of  tenants 
'  in  common  were  parties  to  a  deed  of  partition,  by  the  terms  of  which  each  party 
conveyed  and  released  his  undivided  interest  in  the  whole  premises  in  considera- 
tion of  the  conveyance  to  liim  of  the  undivided  interests  of  the  others  in  a  specified 
portion,  and  the  deed  was  signed  by  a  large  proportion  of  the  jMurties,  but  not  by 
all:  Held,  that  as  a  conveyance  it  was  void  as  to  those  who  did  sign,  and  that  they 
still  retained  their  interests  as  tenants  in  coro'non  in  the  whole  tract. 
Deed  or  Paehtion,  how  made  Eftbotual.— "Where  a  deed  of  partition  io  invalid 
as  a  conveyance,  by  reason  of  its  non-execution  by  some  of  those  who  are  parties 
to  it,  it  may  become  effectual  by  the  parties  taking  and  holding  in  severalty  in 
pomnance  of  its  terms  and  dealing  with  their  respective  portions  as  if  owned  in 
severalty,  but  such  acts  of  ratification  do  not  operate  to  make  the  deed  a  valid 
conveyance,  but  only  by  way  of  estoppel  or  as  a  determination  of  boundaries  and 
only  upon  the  inteiests  of  those  i)erforming  them.  A  party  who  signed  the  deed 
is  not  estopped  from  insisting  upon  its  invalidity  by  reason  of  any  acts  of  ratificar 
tion  either  of  the  others  who  did  execute  or  of  those  who  failed  to  execute. 

Appeal  from  the  Seventh  Judicial  District. 

The  agreement  of  partition  upon  the  validity  of 'which  the 
decision  is  placed  commences  as  follows: 

''This  agreement  of  partition  and  release,  made  this  four- 
teenth day  of  July,  a.  d.  1866,  between  John  H.  Saunders, 
H.  P.  Hepburn,  and  Eugene  Musson,  of  the  city  of  San 
Francisco,  in  the  State  of  California,  of  the  first  part; 

"Martina  Castro  de  Alvarado  and  Juan  B.  Alva- 
rado,  her  hus-*band,  David  Goodale  and  Henry  Ben-     [61] 
son,  of  Contra  Costa  County,  of  the  second  part; 

"Antonio  Castro,  Jose  Bamon  Castro,  John  Provizzo,  John 
Davis,  Mancilla  B.  Bradley,  by  his  attorney  in  fact,  J.  M. 
Tewksbury,  Lyman  King,  and  0.  P.  Pollard,  of  the  third 
part; 
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"Juan  Job4  Castro  and  Petra  Bernal  de  Castro,  his  wife, 
Thomas  J.  A.  Chambers,  Dennis  S.  Perkins,  Lyman  King, 
Ann  B.  Millson,  and  John  Millson,  her  husband,  John  Searle, 
C.  P.  Pollard,  and  Thomas  P.  Madden,  of  the  fourth  part; 

*' Gabriel  Castro  and  Marcellina  Felix  cle  Castro,  his  wife, 
James  T.  Dean,  Mancilla  B.  Bradley,  by  hi&  attorney  in  fact, 
J.  M.  Tewksbury,  and  Henry  Mentz,  of  the  fifth  part; 

'^  Joaquin  Y.  Castro  and  Trinidad  Pacheco  de  Castro,  his 
wife,  Martina  Pene,  by  her  attorney  in  fact,  William  Smith, 
Thos.  J.  A.  Chambers,  and  Emilio  Espinosa,  of  the  sixth  part; 

"Victor  Castro  and  Felicidad  Carillo  de  Castro,  his  wife, 
H.  L.  Ford,  William  H.  Gray,  Wilhehnina  C.  C.  Quilfelt, 
David  Goodale,  John  H.  Dall,  £.  W.  Leonard,  and  John  B. 
Frisbee,  of  the  seventh  part; 

"Henry  Wilkins,  of  the  eighth  part; 

"Francisco  Moraga,  Jos^  Moraga,  Thomas  J.  A.  Chambers, 
Gustavo  Touchard,  Francisca  Martinez  de  Soto  and  Angel 
Soto,  her  husband,  Merced  Martinez  de  Welch  and  Enrique 
.  Welch,  her  husband,  Wilhelmina  C.  C.  Quilfelt,  and  Henry 
Wilkins,  of  the  ninth  part — owners,  or  having  rights  and 
interests  in  or  liens  upon  the  rancho  of  San  Pablo,  situate  in 
the  county  of  Contra  Costa,  State  of  California,  containing 
five  square  leagues  of  land,  more  or  less,  and  bounded  and 
described  as  follows." 

The  provisions  of  this  agreement  are  stated  in  the  opinion 
of  the  Court,  and  more  fully  in  the  report  of  the  case  of 
Tewksbury  v.  Prornzxo,  12  Cal.  20. 

The  Court  below  found  the  following  facts: 

"  1.  That  the  lands  sued  for  are  part  of  the  Bancho  San 
Pablo. 

"  2.  That  at  and  prior  to  the  fourteenth  of  July,  1856,  the 
grantors  of  both  plaintiff  and  defendant,  were  seized  in  fee 
simple  of  undivided  interests  and  estates,  as  tenants  in  com- 
mon between  themselves  and  others  in  said  Bancho 
[62]  de  San  Pablo;  that,  on  that  *day,  a  written  agreement, 
under  the  hands  and  seals  of  both  plaintiff's  and  de- 
fendant's grantors,  and  certain  others,  tenants  in  common  in 
said  rancho,  was  entered  into,  executed,  and  acknowledged 
by  said  grantors  of  plaintiff  and  defendant,  and  some  others, 
as  such  tenants  in  common,  and  delivered  to  James  A.  Forbes, 
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John  B.  B.  Cooper,  and  Nicholas  Gray,  in  such  agreement 
named,  as  Commissioners,  to  make  partition  of  the  lands  of 
43ach  rancho. 

"That  said  agreement  was  not  executed,  acknowledged,  or 
deliyeredy  either  by  one  Joseph  Emeric,  a  tenant  in  common 
in  said  rancho,  (not  named  in  said  agreement,)  nor  by  one 
James  T.  Dean,  Francisca  Martinez  de  Soto,  and  Merced 
Martinez  de  Welch,  or  the  respective  husbands  of  the  two 
latter — all  five  of  whom  were  named  in  the  body  of  said 
agreement  as  contemplated  parties  thereto,  and  who  were 
therein  recited  as  part  of  the  owners,  or  having  rights  and 
interests  in  or  liens  upon  the  Bancho  de  San  Pablo. 

''3.  That  after  the  execution,  acknowledgment,  anddeliveiy 
of  said  agreement  of  partition  in  manner  aforesaid,  said 
Commissioners  caused  a  survey  and  map  of  the  rancho  to  be 
made,  and  thereupon  made  an  allotment  and  partition  of  the 
lands  thereof  to  the  plaintiff's  and  defendant's  grantors  and 
others,  parties  named  in  said  agreement,  and  made  report  of 
their  proceedings,  partition,  and  allotment  of  the  lands  of 
said  rancho,  and  caused  said  agreement  for  partition,  the 
43urvey  and  map  of  said  ranch,  together  with  their  said  re- 
port, to  be  filed  and  recorded  in  the  Becorder's  office  of  the 
aoxmtj  of  Contra  Costa,  as  provided  in  said  agreement. 

"  4.  That,  subsequent  to  said  acts  of  survey,  map,  allot- 
ment, and  report,  and  record  thereof  as  aforesaid,  made  by 
said  Commissioners,  and  before  the  commencement  of  this 
suit,  the  plaintiff  and  defendant  derived  respectively  from 
these  several  grantors,  who  were  parties  to  said  agreement, 
through  duly  executed  and  deliverd  mesne  conveyances,  their 
several  respective  interests  or  rights,  in  and  to  the  lands  of 
said  rancho. 

"  5.  That  the  lands  in  complaint  described  were,  by  said 
Commissioners,  allotted  to  and  set  apart  to  the  plaintiff's 
grantors." 

The  final  decree  declares  the  partition  void,  restrains  plain- 
tiff perpetually  from  proceeding  further  in  this  action, 
and  orders  him  ^to  pay  costs  taxed  at  $931  84.    A  mo-     [63] 
tion  for  a  new  trial  was  made,  and  denied;  and  there- 
upon this  appeal  was  taken  from  the  judgment  and  order 
overruling  motion  for  a  new  trial. 
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George-Cadwcdader,  for  Appellant. 

The  agreement  of  partition  has,  necessarily,  a  multifarioua 
character.  It  is  to  operate  as  an  authority  to  certain  Com- 
missioners; as  a  release  of  certain  claims  due  for  defending 
the  title;  as  a  partition  of  the  Eancho  San  Pablo  (with  a  few 
minor  exceptions)  into  seven  equal  parts  in  value,  and  one 
unequal  part;  and  as  a  release  and  conveyance  from  the 
various  nine  parties  thereto  to  each  other  of  the  different 
parts;  and  it  also  contains  a  covenant  tnat  all  sales  made  by 
parties  thereto  shall  be  subordinate  to  the  agreement. 

It  has  been  delivered,  the  authority  executed,  and  the  re- 
port thereof,  with  the  agreement,  duly  recorded,  which,  eo  in- 
stanti,  gave  to  each  of  the  nine  parties  in  severalty,  the  par- 
ticular lots  of  land  assigned  them  by  the  Commissioners,  with 
the  consequent  right,  as  declared  by  this  Court,  in  Tewkshury 
V.  Provizzo,  12  Cal.  20,  of  maintaining  ejectment  therefor. 

In  that  case  the  Tewksbury  mentioned  is  the  plaintiff  in 
this  case,  while  the  defendant  O'Connell,  in  this  cause  oc- 
cupies a  position  similar  to  that  of  Provizzo  in  12  Cal.  20^ 
In  that  case  the  agreement  of  July  14th,  1856,  was  before  the 
Court,  and  its  character  in  a  measure  determined,  if  not 
wholly,  by  a  full  Bench. 

In  that  case  the  Court  said,  (and  it  applies  with  equal  force 
to  this  case) :  '^  Important  rights  have  vested  under  these  pro- 
ceedings, which  a  Court  would  not  disturb  without  great  re- 
luctance." 

The  failure  of  some  parties  to  sign  cannot  possibly  affect 
those  who  did  sign.  The  instrument  is  just  as  binding  on 
them  as  if  all  had  signed.  When  it  was  delivered  it  became 
their  deed,  and  as  such,  when  recorded,  operated  as  a  transfer 
of  the  titl^  that  they  had,  and  to  no  greater  extent.  (CayUm 
V.  Walker,  10  Cal.  450;  CvUer  v.  WhiMemore,  10  Mass.  142; 
Dore  V.  Caoey,  13  Cal.  502;  Smilh  v.  Van  Noslrand,  5  Hill, 
420;  1  Story's  Eq.  Jur.  sec.  656;  17  Vesey,  544;  1  Texas, 
181.) 

The  parties  who  did  not  sign  the  agreement  could  ratify  or 

validate  the  proceedings  thereunder,  either  by  express 

[64]     ratifica-*tion  or  acceptance  of  the  land  allotted  to 

them,  or  a  sale  of  the  land  by  them  to  persons  who 
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had  signed  and  wei*e  bound  by  the  agreement.  (Jackson  v. 
Eichtmyer,  13  Johns.  367;  16  Id.  313;  2  Gaines,  169;  CoUon 
V.  Smith,  11  Pick.  311;  23  Id.  1;  Mount  v.  Morton,  20  Bar. 
123;  Baker  v.  LoriOord,  4  Com.  257;  Ihbler  v.  Wiseman,  2 
Ohio,  State,  207j  1  Wharton,  292;  16  N.  T.  193;  3  Paige, 
470.) 

Eugene  Casaerly,  for  Bespondent. 

I.  The  instrument  being  a  deed  of  nine  parts,  and  for  a 
partition  by  Commissioners,  and  not  having  been  executed 
by  all  the  parties  to  it,  and  having  remained  unexecuted,  was 
without  effect  in  law  for  want  of  mutuality,  and  for  the  pur- 
poses of  this  action  was  wholly  void. 

The  instrument,  the  Court  will  observe,  was  intended  to 
be :  1.  An  agreement  for  a  partition  of  the  Bancho  San  Pablo, 
upon  a  submission  to  three  commissioners;  and,  2.  A  deed 
of  release  from  every  one  to  all  the  others,  to  operate  as  soon 
as  the  Commissioners  should  have  filed  their  report  and  allot- 
ment. 

In  either  and  both  of  these  aspects,  the  consideration  to 
each  of  the  parties  for  the  execution  of  ifc  by  him,  is  the  ex- 
ecution of  it  by  every  other  party,  and  the  release  to  him  by 
every  other  of  his  interest  or  right  in  the  part  to  be  allotted 
to  him  in  severalty  by  the  Commissioners.  Each  one  is  a 
grantor  and  a  grantee.  The  grantor  to,  and  the  grantee  of, 
all  the  others.  Not  a  part,  but  all.  Upon  that  consideration 
he  grants,  and  not  otherwise.  Each  one  is  an  actor  to  make 
partition,  if  all  the  others  named  as  parties  are  likewise.  In 
the  present  case,  the  parties  being  very  numerous,  cannot  ex- 
ecute all  at  once,  or  all  on  the  same  day;  but  the  execution 
by  the  whole  is  necessarily  a  continuous  act.  It  is,  however, 
an  entirety,  for  non  constat  that  any  one  would  ever  have  be- 
come a  party  but  that  the  others  were  to  become  parties. 
And  in  the  case  of  so  many  parties,  the  operative  delivery 
does  not  take  place  as  fast  as  each  party  signs;  for  neces- 
sarily in  the  course  of  the  numerous  signatures,  much  time 
is  consumed,  and  the  instrument  passes  many  times  from 
hand  to  hand.  It  cannot  take  place  until  after  all  the  parties 
have  signed;  unless  when  less  than  all,  having  signed, 
'^consent  legally  that  it  may  be  delivered  sooner.     But     [65] 

Cal.  Beptb.|  vol.  zzi.— 5  65 
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this  must  be  distinctly  proved;  the  presumption  of  law  being 
that  such  an  instrument  is  not  to  take  effect  until  after  all  the 
parties  have  signed. 

Mutuality  of  obligation  is  of  the  essence  of  all  such  con- 
tracts. Without  this  the  consideration  fails;  for  without  this 
the  effect  and  operation  of  the  instrument  are  not  what  each 
party  intended  and  had  a  right  to  expect;  or  what  he  proposed 
to  himself  and  all  the  others.  And  instead  of  each  party  hav- 
ing his  land  in  severalty  he  continues  to  hold  it  in  common 
and  undivided,  at  least  witii  all  those  who  failed  to  execute. 

There  is,  consequently,  no  complete  partition,  and  none 
even  as  to  the  parties  to  the  instrument;  because  that  is  no 
partition  which  any  party  to  it  (the  instrument)  may  disregard 
in  fact  and  overthrow  by  law.  That  which  the  instrument, 
on  its  front,  declares  to  be  its  object — "  to  setfle  all  disputes 
touching  said  rancho,"  is  not  attained,  for  instead  of  settle- 
ment of  the  old  disputes,  new  disputes  are  introduced  by  an 
attempt  at  a  partition,  which  is  adhered  to  by  one  man,  and 
rejected  by  another. 

If  five  or  six  parties  named  in  the  deed,  out  of  forty,  may 
omit  to  execute,  without  avoiding  it,  so  may  twent}*  or  thirty, 
or  any  number  less  than  the  whole.  Those  who  did  not  sign 
may  be  the  very  parties  who  have  nearly  the  whole  interest 
in  fee;  and  those  who  do  sign  may  be  one  owner  of  a  large 
share  in  fee,  and  the  rest  merely  owners  of  a  trifling  interest 
in  fee  and  incumbrancers  who  have  nothing  to  partition. 
What  effect  can  possibly  be  given  to  such  an  instrument? 
Why  should  it  bind  the  one  large  owner  who  signed,  evi- 
dently with  the  expectation  that  the  other  principal  owners 
would  sign  also? 

Until  all  those  intended  to  be  bound  by  a  deed  irder  partes 
have  executed  it,  it  remains  inoperative,  and  it  is  immaterial 
whether  there  is  or  not  an  express  condition  to  that  effect. 
For,  in  the  signing  by  each  party,  the  law  implies  the  condi- 
tion that  the  instrument  shall  not  take  effect,  unless  and  until 
all  the  others  shall  have  executed  it.  (Townsend  v.  Coming, 
23  Wend.  435;  Livingston  v.  Rogers^  1  Caines,  584;  ETnery  v. 
Neighbour,  2  Halst.,  C.  L.,  145;  Bean  v.  Parker,  17  Mass. 
•603;  Burhans  v.  Burhans,  2  Barb.  Ch.  398;  Jackson  v.  Brown, 
3  Johns.  *459. 
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*n.  Besides  being  intended  to  operate  as  a  deed  of  [66] 
grant  and  release  by  and  between  all  the  parties  named 
therein,  the  instrument  has  another  aspect,  important  to  be 
specially  considered.  It  is  an  agreemenf  to  submit  to  three 
Gomntissioners,  chosen  bj  the  parties,  the  partition  of  the 
rancho,  the  division  of  it  into  the  requisite  number  of  equal 
parts,  and  the  aUotment  of  these  parts  among  the  parties  en- 
titled; their  report  to  be  completed  within  three  months  from 
the  delivery  of  the  agreement  to  them,  except  as  provided, 
etc. 

This  makes  the  agreement  a  submission  of  the  partition  to 
the  arbitration  of  the  Commissioners;  makes  them  arbitrat- 
ors, and  their  report  an  award — the  whole  being  subject  to 
the  rules  of  law  applicable  in  such  cases.  (1  Atk.  63;  2  Id. 
604;  Hawkins  v.  Cohlough,  1  Burr.  274;  Cktrr  v.  Oomez^  9  Wend. 
661;  Kyd  on  Awards,  21;  Bac.  Abr.  tit.  "Arbitrament"  B; 
Bussell  Arbit.  *49-50, 63  Law  Lib. ;  Browne  v.  MeveriU,  Dyer, 
217a;  Johnson  v.  Wilson,  Willes,  248;  Van  Corttandt  v.  Under- 
hiU,  17  Johns.  *405;  Jackson  v.  Ambler,  14  Johns.  96;  Shepard 
V.  Ryers,  15  Johns.  502;  East.  15;  4  Dallas,  20;  J(ynes  v.  ToUy, 
1  Sim.  136-7,  2  Eng.  Chan.;  Manners  v.  Charleswarth,  1  Myl. 
A  K.  *332,  7  Eng.  Ch.) 

Of  this  law  of  arbitration  the  most  leading  principle  is, 
that  every  agreement  of  submission  shall  be  mutual  and  ob- 
ligatory upon  all  who  are  named  in  it  as  parties  to  be  bound; 
so  that  the  failure  of  any  one  of  the  parties  to  execute  it  so 
as  to  bind  him,  shall  make  it  void  as  to  all,  as  well  those  who 
execute  as  those  who  do  not.  (Antram  v.  Ckace,  15  East.  209; 
Soprani  v.  Skurro,  Yelv.  18;  BriUon  v.  WiUiams^  Devisees,  6 
Munf.  453;  BiddeU  v.  Dowse,  6  Bam.  &  Cress.  255;  Trin. 
Term,  28  Car.  2;  1  Cha.  Ca.  279;  Viner  Abr.  "Arbitrament''; 
Ferrer  v.  Owen,  7  Bam.  &  Cress.  427;  Marsh  v.  Botve,  9  Id. 
659;  Hodson  v.  Harridge,  2  Saund.  611,  note  a;  Brazier  \,  Jones, 
8B.  &  Cress.  124;  Dilley  v.  PolhiU,  2  Strange,  *923;  Eastman 
V.  Burleigh,  2  N.  H.  486;  Furbish  v.  Hali,  8  Greenl.  315; 
Ramsey  v.  Leek,  5  Wend.  20;  Keep  v.  Oopdrich,  12  Johns.  397; 
Tucker  y.  Woods,  Id.  190.) 

NoBTON,  J.  delivered  the  opinion  of  the  Court — Ftkt.T).  0. 
J.  and  Cope,  J.  concurring.        * 
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[67]  *This  is  aD  action  of  ejectment,  brought  to  recover 
certain  premises  which  are  a  part  of  a  tract  of  land 
called  the  San  Pablo  Bancho.  The  defendant  claims  to  be 
the  owner  of  the  undivided  one-twenty-fourth  part  of  the 
rancho.  After  setting  up  this  title  and  denying  the  plain- 
tiff's asserted  title,  the  defendant  for  a  second  answer  sets  up, 
as  an  equitable  defense,  that  the  plaintiff  claims  title  in 
severalty  to  the  demanded  premises  under  and  by  virtue  of 
a  certain  agreement  for  a  partition  of  the  San  Pablo  Bancho, 
and  which  agreement  and  the  proceedings  taken  under  it  the 
defendant  charges  are  void,  and  asks  to  have  them  so  ad- 
judged. The  plaintiff  in  his  replication  admits  that  he  claims 
title  in  severalty  under  that  agreement,  and  asserts  the  validity 
of  the  agreement  and  the  proceedings  under  it.  The  issue 
arising  out  of  this  so-called  equitable  defense  was  tried  sepa- 
rately, and  a  judgment  rendered  that  the  agreement  was  void 
as  against  the  defendant  and  his  grantors,  and  enjoining 
the  further  prosecution  of  the  action  by  the  plaintiff  to  re- 
cover the  demanded  premises.  The  plaintiff  appeals  from  the 
judgment  and  from  an  order  denying  a  motion  for  a  new  trial. 

On  the  trial,  the  plaintiff  offered  in  evidence  the  above- 
mentioned  agreement  for  partition.  Objection  was  made  to 
its  admissibility,  on  the  ground  that  it  had  not  been  executed 
by  John  T.  Dean,  Francisca  Martinez  de  Soto,  Merced  Mar- 
tinez de  Welch,  and  Jose  Bamon  Castro,  who  were  named  as 
parties  to  it,  nor  by  Joseph  Emeric,  not  named  as  a  party,  but 
who  is  said  to  be  admitted  by  the  pleadings  to  be  interested 
in  the  rancho.  This  objection  was  sustained,  and  the  prof- 
fered evidence  excluded,  to  which  ruling  the  plaintiff  excepted. 

The  defendant's  title  was  derived  from  Victor  Castro  and 
E.  W.  Leonard,  by  a  deed  made  after  the  date  of  the  partition 
agreement,  which  agreement  was  signed  by  them.  No  ques- 
tion is  made  but  that  this  agreement  is  valid  against  the 
defendant,  if  it  was  valid  against  his  grantors.  The  first 
point,  therefore,  which  arises  in  the  case,  is  whether  this 
agreement  is  valid  and  binding  against  those  who  executed 
it,  although  it  has  not  been  executed  by  others  who  are  named 
in  it  as  contracting  parties,  and  who  are  declared  in  it  to  have 

interests  in  the  land  proposed  to  be  partitioned. 
[68]         ^he  agreement  is  between  nine  parties,  and  each 
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party  consists  of  several  persons.  It  provides  that  three 
persons  named  as  Commissioners,  after  setting  apart  and 
iilloting  portions  of  the  rancho  to  the  parties  of  the  first  and 
second  parts,  shall  divide  the  residue  into  seven  equal  parts, 
allotting  one  part  to  each  of  the  remaining  seven  parties,  and 
then  each  party  releases  and  conveys  to  the  others  all  his  title 
and  interest  in  the  portions  of  the  rancho  not  assigned  to  him. 
The  grantors  of  the  defendant  are  among  the  parties  of  the 
seventh  part;  Jos^  Bamon  Castro,  who  did  not  execute,  is 
one  of  the  parties  of  the  third  part;  and  Francisca  Martinez 
de  Soto  and  Merced  Martinez  de  Welch,  whose  signatures 
were  affixed  by  a  person  who,  it  appears,  had  no  authority  so 
to  do,  and  who  are  therefore  deemed  not  to  have  executed, 
are  among  the  parties  of  the  ninth  part.  The  Commissioners 
made  the  partition  and  allotment  as  provided  by  the  agree- 
ment, except  in  some  particulars  not  important  to  consider  in 
this  connection.  The  plaintiiF  claims  that,  upon  such  allot- 
ment being  made,  the  agreement  took  effect  as  a  release  and 
conveyance,  by  those  who  executed  it  to  the  other  parties,  of 
all  their  title  and  interest  in  the  parts  allotted  severally  to 
those  other  parties;  and  thus  that  the  grantors  of  the  defen- 
dant have  conveyed  to  the  grantors  of  the  plaintiff  all  their 
title  to  that  portion  of  the  rancho  allotted  to  the  plaintiff's 
grantors,  and  which  embrace  the  demanded  premises.  If  this 
be  so,  the  result  will  be  that  the  defendant's  grantors  have 
parted  with  their  undivided  interest  in  the  whole  of  the  rancho 
except  that  portion  allotted  to  them,  but  have  not  a  complete 
title  in  severalty  to  the  portion  allotted  to  them,  inasmuch  a^ 
the  agreement  and  the  proceedings  under  it  can  have  no  effect 
to  transfer  to  the  defendant's  grantors  the  undivided  interest 
in  the  portion  allotted  to  them  which  belonged  to  the  parties 
who  did  not  execute  the  agreement.  The  defendant  claims 
that  the  possibility  of  such  an  injustice  is  a  conclusive  argu- 
ment in  support  of  his  position  that  an  agreement  like  the  one 
in  question,  between  several  parties,  where  performance  by 
one  is  the  consideration  for  the  performance  by  the  other, 
could  not  be  intended  to  be,  and  cannot  legally  be  held  to  be, 
binding  upon  any  party  until  executed  by  all.  In  support 
of  the  defendant's  position,  the  case  of  Toivnsend  v. 
*Coming^  28  Wend.  436,  is  cited,  in  which  Judge  Bron-     [69] 


Digitized  by 


Google       ^ 


70  Tewksbuey  v.  O'Connell.  [Sup.  Ct. 

son  says:  "A  writing  inter  paries  is  prepared,  by  which  one 
party  is  to  covenant  for  the  payment  of  money  and  the  other 
for  the  conveyance  of  lands — each  of  these  mutnal  covenants 
being  the  consideration  for  the  other.  One  party  sits  down 
and  executes;  but  the  other  stops  short,  and,  for  some  cause, 
no  matter  what^  does  not  execute  the  instrument.  It  is  im- 
possible, I  think,  to  maintain  that  the  party  who  has  refused 
or  neglected  to  bind  himself  can  set  up  the  instrument  as  a 
binding  contract  against  the  other  pariy.  There  was,  I  thinks 
a  condition  implied  from  the  nature  of  the  transaction,  that 
the  signing  of  one  party  should  go  for  nothing  unless  the 
other  signed  also.  But  whether  I  have  assigned  the  proper 
reason  for  the  rule  or  not,  the  conclusion  to  which  I  have 
arrived,  that  the  party  who  signs  cannot  be  bound  where  the 
execution  is  thus  incomplete,  is  not  only  in  accordance  with 
the  justice  of  the  case,  but  is  well  supported  by  authority.'* 
(See  also  the  cases  of  Livingston  v.  Sogers,  1  Caines,  584,  and 
Emery  v.  Neighbour,  2  Halstead  Com.  L.  145.)  These  author- 
ities fully  sustain  the  defendant's  position.  In  the  absence 
of  any  circumstance  other  than  what  appears  on  the  face  of 
the  instrument,  we  think  it  cannot  be  held  that  this  agreement 
was  executed  by  the  plaintiff's  grantors  and  delivered  to  take 
effect  like  a  deed  poll,  upon  their  affixing  their  own  signatures, 
but  that  it  was  an  inchoate  instrument,  only  to  become  effective 
when  executed  by  all  the  persons  named  as  parties.  Certain 
cases  are  cited  by  the  plaintiff,  in  which  instruments  have 
been  held  operative  when  not  executed  by  all  the  parties. 
Without  entering  into  a  separate  examination  of  each  case,  it 
will  suffice  to  say  that  they  are  cases  in  which,  from  the  terms 
of  the  instrument,  or  from  the  nature  of  the  subject-matter  of 
the  contract,  it  appeared  that  it  was  the  intention  of  the  par- 
ties who  signed  to  be  bound,  without  reference  to  an  execution 
by  aU  the  parties;  or  where,  by  acting  under  it  with  a  knowl- 
edge that  it  had  not  been  fully  executed,  the  parties  had 
become  estopped  from  denying  its  obligation  upon  them. 
Considered,  therefore,  as  a  conveyance,  we  think  the  agree- 
ment in  question  was  void  as  against  the  defendant's  grantors, 

and  gave  no  title  to  the  grantors  of  the  plaintiff. 
[70]         *But  it  is  said  that  a  partition,  though  not  effected 

by  a  valid  deed  of  conveyance,  may  become  effectual 
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by  a  ratification  or  adoption;  and  it  is  claimed  that  the  par- 
ties who  did  not  execute  this  agreement  have  adopted  and 
ratified  the  partition  made  under  it,  and  that  thtls  the  par- 
tition has  become  complete,  and  each  of  th9  parties  become 
invested  with  the  full  title  in  severalty  to  the  portions  a1- 
lol^ied  to  them  respectively.     Undoubtedly  there  are  many 
cases  in  which  partitions  made  by  parol  or  by  defective  in- 
struments have  been  held  to  have  become  effectual  by  the 
parties  taking  and  holding  in  severalty,  in  pursuance  of  their 
terms,  and  dealing  with  their  portions  as  if  owned  in  seve- 
ralty.    Whether  this  occurs  upon  the  ground  that  partition 
is  not  strictly  a  transfer  of  title,  but  only  a  determination 
of  boundaries,  which  does  not  require  to  be  effected  by  deed, 
or  whether  it  rests  upon  the  principle  of  estoppel,  by  which 
a  party  who  takes  the  benefit  of  such  a  transaction  is  forbid 
to  say  it  was  not  duly  effected,  is  not  material  to  inquire. 
It  may  be  conceded  that  the  parties  who  did  not  sign  the 
agreement  have  so  acted  in  relation  to  the  property  since 
the  partition  that,  if  they  should  bring  an  action  to  recover 
their  former  interest  in  a  portion  of  the  ranch  not  allotted 
to  them,  they  might  be  estopped  from  denying  the  partition;  . 
but  does  that  either  show  that  the  agreement  is  binding  in 
itself  upon  the  defendant's  grantors,  and  a  good  deed  by 
them,  or  that  ^A€^  are  estopped  from  denying  the  partition? 
They  have  done  nothing  to  ratify  or  adopt  the  partition,  and 
nothing  appears  in  the  case  to  bind  them  to  abide  by  it, 
unless  they  are  bound  by  the  agreement.     They  become 
parties  to  a  written  instrument,  by  which   they  agree   that 
their  undivided  interest  in  certain  portions  of  the  rancho 
shall  be  transferred  to  other  persons,  upon   condition  (for 
such  we  deem  to  be  the  effect  of  the  agreement)  that  such 
other  persons  shall  also  become  parties  to  that  agreement, 
and  by  the  agreement  convey  to  them  in  severalty  a  portion 
of  the  rancho  equivalent  to  the  undivided  interest  to  be  sur- 
rendered by  them.     They  did  not  agree  that  their  undivided 
interest  should  be  transferred  on  any  other  terms  than  that 
an  interest  in  severalty  should  be  conveyed  to  them  by  the 
operation  of  that  same  instrument.     This  has  not  been  done, 
and  hence  the  instrument  is  not  operative  as  against 
*thom,  and  they  have  in  no  other  manner  transferred     [71] 
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their  undivided  interest  in  the  rancho,  nor  done  any  act 
by  which  they  are  estopped  from  asserting  their  title  to  an 
iindivided*interest  in  the  whole  rancho.  All  the  rights  which 
the  defendant's  grantors  had  in  this  respect,  at  the  time  of 
their  conveyance  to  him,  have  vested  in  and  may  be  asserted 
by  him.  t 

We  are  pressed  with  the  consideration  that  many  third  per- 
sons tnay  have  acquired  supposed  interests  in  severalty  under 
the  various  parties  to  this  partition  agreement,  and  that  for 
this  reason  it  should  be  sustained.  Such  considerations  are 
always  regarded  by  Courts  as  far  as  they  can  be  without  vio- 
lating legal  principles;  and  it  is  under  such  influences  that 
the  Courts  have  gone  very  far  to  uphold  parol  partitions  and 
to  apply  the  doctrine  of  estoppel.  But  we  have  no  power  to 
give  vitality  to  void  contracts,  or  to  create  estoppels  where 
none  have  arisen  from  any  act  of  the  parties  sought  to  be 
estopped.  Such,  we  think,  would  be  the  eflfect  of  a  decision 
that  the  defendant  or  his  grantors  had  parted  with  or  are 
estopped  from  asserting  the  title  to  an  undivided  interest  in 
the  San  Pablo  Bancho,  which  it  is  conceded  they  had  at  the 
'  date  of  that  agreement. 

The  judgment  must  be  affirmed. 


FEISCH  et  (d.  v.  CALEB  et  al. 

OoMFLAiNT  ON  KoTE— AxxEOATioN  Matebial.— In  a  complaint  upon  a  promissory 
note  an  allegation  of  its  nonpayment  is  material,  and  if  omitted  the  complaint  ia 
demurrable.  The  averment  that  there  is  a  certain  amount  due  upon  the  note  is 
insufficient,  being  a  statement  of  a  mere  conclusion  of  law. 

'  Plea  of  Pazuemt  deemed  Coih'botebted. — ^A  plea  of  payment  in  an  answer  to  a 
complaint  upon  a  promissory  note  is  not  new  matter,  and  was  not,  under  the 
former  practice  requiring  a  replication  to  new  matter,  admitted  by  a  failure  to 
reply. 

Neqatite  Allegations.— Where  a  negative  allegation  is  necessary  in  stating  the 
cause  of  action,  although  it  must,  of  course,  precede  an  averment  by  the  opposite 

^  Commented  on  in  Goddard  v.  Ftdton,  post  436;  cited  as  authority  in  Woodtportk 
V.  KnotbUon,  22  GaL  168;  FairchUd  v.  Ains^w^h,  Id.  575;  and  see  Mtdford  v.  EstudiUo, 
23  OaL  100;  Brown  y,  Orr,  29  OaL  120;  commented  on  in  Davanayy,  EngeiHiqff^  April 
T.  1872  (not  reported);  and  see  also  Hook  v.  WhilB,  86  Gal.  800;  Weimore  v.  San 
Francisco,  44  Cal.  800;  McOuire  v.  Quintana,  52  Gal.  427;  Harmon  v.  Ashmead,  60 
010.441;  48  Oil.  897. 

72 


Digitized  by 


Google 


Oct.  1862. J  Frisch  V,  Caleb.  72 


party  of  the  fact  negatived,  it  nevertheless  oonstituteB  the  basis  of  the  issne  joined 
by  the  subsequent  averment,  and  the  latter  operates  aa  a  traverse  and  not  as  an 
averment  of  new  matter. 

Appeal  from  the  Fourth  Judicial  District. 

*The  complaint,  which  was  verified,  contains  two  [72] 
counts — one  for  goods  sold  and  delivered,  and  another 
upon  a  promissory  note.  The  latter,  after  stating  that  in 
consideration  of  an  antecedent  indebtedness  the  defendants 
executed  to  plaintiffs  their  promissory  note  for  six  hundred 
dollars,  with  interest,  continues  as  follows:  ''That  said  de- 
fendants, Feb.  25th,  1861,  paid  on  said  note  three  hundred 
dollars,  and  there  is  now  due  said  plaintiiFs  from  said  defen- 
dants the  said  balance  on  said  note,  of  three  hundred  dollars, 
and  forty  dollars  interest,  wherefore,  etc." 

No  demurrer  to  the  complaint  was  interposed.  The  answer, 
also  verified,  denies  all  indebtedness  on  account  of  goods  sold 
and  delivered;  admits  the  execution  of  the  note,  and  avers 
that  it  has  been  paid  by  defendants,  except  the  sum  of  one 
hundred  dollars,  which  is  admitted  to  be  still  due  upon  it. 

No  replication  was  filed  by  plaintiff.  A  jury  trial  was  had, 
resulting  in  a  verdict  for  plaintiffs  for  the  amount  claimed  in 
the  complaint;  in  accordance  with  which  judgment  was 
entered,  from  which  the  appeal  is  taken  by  defendants. 

Cook,  Brovmson  &  HiMdl,  for  Appellants. 

The  plea  to  the  second  count  sets  up  new  matter;  and  as 
no  replication  was  filed,  such  new  matter  was  to  be  taken  as 
true.  It  constituted  a  material  allegation  within  the  meaning 
of  the  sixty-fifth  and  sixty-sixth  sections  of  the  Practice  Act. 

That  the  plea  ^o  the  second  count  did  set  up  new  matter  we 
think  clear  from  all  the  authorities.  Gould  in  his  work  on 
Pleading  (sec.  195)  says:  *'A11  facts  alleged  in  pleading  which 
go  in  avoidance  of  what  is  before  pleaded  on  the  other  side 
are  called  iiuw  matter."  The  plea  of  payment  in  the  answer 
went  jwo  tanio  in  avoidance  of  the  complaint.  This  is  plain 
from  a  consideration  of  the  evidence  which  it  would  be 
necessary  to  adduce  in  a  case  of  the  kind.  The  plaintiff 
would  be  required  to  prove  his  claim,  and  no  presumption  of 
payment  would  arise  until  after  the  expiration  of  the  period 
provided  in  the  Limitation  Act. 
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The  burden  of  proof  of  nonpayment,  even  though  pleaded 
by  the  complaint,  would  not  be  on  the  plaintiff.  Payment 
could  not  be  proved  under  a  general  denial.     It  is  strictly 

a  matter  of  defense. 
[73]  *There  is  a  case  in  one  of  the  New  York  Beports 
(Van  Giesen  v.  Van  Oieaen,  10  N.  T.  316)  in  which  a 
contrary  doctrine  seems  to  have  been  held.  It  was  a  suit  on 
a  note,  and  the  Court  said:  "  The  material  allegations  of  the 
complaint  in  this  case  are:  the  making  by  the  defendants  of 
the  promissory  note,  the  transferring  it  to  the  plaintiff,  and 
the  nonpayment  of  it  by  the  defendants." 

The  Court  here  was  evidently  wrong  in  saying  that  the  non- 
payment of  it  by  the  defendants  was  a  material  allegation;  it 
might  be  stricken  from  the  complaint  without  leaving  it  in- 
sufficient. The  ordinary  forms  of  declarations  do  not  contain 
such  an  allegation.     (See  1  Chitty's  Plead.  723.) 

And  afterwards  the  same  Court  in  McKying  v.  BuU^  16  N. 
T.  297,  reviewed  the  whole  subject,  and  came  to  conclusions 
which  sustain  us  throughout. 

Beferriug  to  Van  Giesen  v.  Van  Oiesen  the  Court  say:  "That 
case  simply  decided  that  where  the  complaint  contained  an 
averment  of  new  matter,  a  plea  of  payment  formed  a  com- 
plete issue,"  and  go  on  to  say,  ''  that  neither  payment  or  any 
other  defense  which  confesses  and  avoids  th&  cause  of  action 
can  in  any  case  be  given  in  evidence  as  a  defense  under  an 
answer  containing  simply  a  general  denial  of  the  allegations 
of  the  complaint." 

This  shows  conclusively  that  the  allegation  of  nonpayment 
was  not  a  material  allegation  in  the  complaint. 

But  perhaps  it  is  not  necessary  to  look  further  than  the 
complaint  in  this  case,  where  it  will  be  seen  that  the  respon- 
dents themselves  did  not  consider  an  allegation  of  nonpay- 
ment material,  and  as  a  matter  of  fact  made  no  such  allega- 
tion. 

The  only  thing  said  on  the  subject  in  the  complaint  is,  that 
'*  there  is  now  due  said  plaintiffs  from  said  defendants  the 
said  balance  on  said  note,  of  three  hundred  dollars,  and  forty 
dollars  interest."  Not  a  word  about  nonpayment;  not  a  word 
to  bring  it  within  the  case  of  Van  Oieaen  v.  Van  Giesen,  even 
taking  that  decision  without  the  important  qualification  made 
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to  it  in  McKying  y.  Bull.     (See  also  Piercy  y.  8abm,  10  Osl. 
22,  and  cases  there  cited.) 

Porter  &  8awyei%  for  Eespondents. 

Under  the  Practice  Act  a  complete  issne  was  made 
by  an  ayer-*ment  in  the  complaint  of  nonpayment  and    .[74} 
the  allegation  of  payment  in  the  answer.     Such  an 
allegation  is  not  of  new  matter,  and  no  reply  is  necessary. 
(Pr.  Act,  sees.  36,  38,  46;  Van  Oiesen  v.  Van  Oiesen,  10  N.  T., 
Coort  of  Appeals,  316;  same  case,  12  Barb.  520.) 

In  McKying  v.  BvU,  16  N.  T.  297,  the  Court  (see  p.  304) 
say:  The  case  of  Van  Giesen  v.  Van  Giesen,  "affirmed  in  this 
Court,  contains  nothing  in  opposition  to  the  doctrine  here 
advanced."  Hence,  Van  Oieaen  y.  Van  Giesen  is  good  law  in 
that  State  and,  we  apprehend,  elsewhere.  In  the  latter  case, 
the  Court  only  decides  that  payment  cannot  be  proyed  unless 
pleaded. 

Cope,  J.  deliyered  the  opinion  of  the  -Court — Nobton,  J. 
concurring. 

The  proceedings  in  this  case  were  had  during  the  existence 
of  the  statute  requiring  a  replication  to  new  matter  set  up  in 
the  answer.  The  action  is  based  in  part  upon  a  promissory 
note,  and  .the  questioiv  is,  whether  a  plea  of  payment  is  new 
matter  in  the  sense  of  the  statute.  New  matter  is  that  which 
admits  the  facts  alleged  as  the  grounds  of  relief,  but  avoids 
them  by  introducing  a  new  subject  of  controversy,  operating 
as  a  defense.  It  is  necessary  in  an  action  on  a  promissory 
note  to  allege  that  the  note  has  not  been  paid;  and  the  plea 
of  payment  does  not  admit  the  allegation  of  nonpayment,  but 
raises  an  issue  as  to  its  truth.  The  form  of  the  plea  cannot 
make  that  new  matter  which  is  merely  responsive  to  the  com- 
plaint; and  to  hold  that  a  replication  is  required  would  be  to 
hold  that  the  allegation  of  nonpayment  is  an  immaterial  alle- 
gation. "A  material  allegation,"  says  the  statute,  "is  one 
essential  to  the  claim  or  defense,  and  which  could  not  be 
stricken  from  the  pleading  without  leaving  it  insufficient." 
In  an  action  for  the  breach  of  a  contract,  it  is  necessary  to 
allege  that  the  contract  has  been  broken;  and  there  is  no 
difference  in  this  respect  between  a  promissory  note  and 
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other  contracts.  (1  Chit.  PL  332.)  The  failure  to  pay  con- 
stitutes the  breach,  and  must  be  alleged;  but  so  far  as  the 
proof  is  concerned,  possession  of  the  note  is  sufficient  prima 
facie  to  sustain  the  allegation.  (1  Van  Sant.  PI.  226.)  Being 
a  material  allegation,  it  is  not  new  matter  to  aver 
[75]  affirmatively  the  *existence  of  the  fact  thus  negatived 
in  the  complaint;  for,  obviously,  nothing  new  is 
brought  into  the  controversy.  Whether  matter  is  new  or 
not,  must  be  determined  by  the  matter  itself,  and  not  by 
the  form  in  which  it  is  pleaded — the  test  being  whether  it 
operates  as  a  traverse  or  by  way  of  confession  and  avoidance. 
A  plea  tendering  no  new  issue,  but  controverting  the  original 
cause  of  action,  is  a  mere  traverse,  and  as  nothing  new  is  in- 
volved in  it,  to  call  it  new  matter  would  be  a  misapplication 
of  terms.  It  is  not  essential  to  a  traverse  that  it  be  expressed 
in  negative  words — the  form  of  the  plea  depending  upon  the 
allegation  it  is  intended  to  meet;  a  negative  allegation  requir- 
ing an  affirmative  plea,  and  vice  versa.  New  matter  involves 
of  necessity  a  new  issue,  or  the  introduction  of  a  new  in- 
gredient as  the  basis  of  one,  and  a  new  issue  can  only  arise 
upon  a  plea  in  confession  and  avoidance.  An  averment  that 
a  debt  has  not  been  paid,  followed  by  a  plea  of  payment, 
makes  up  an  issue  upon  the  point,  and  a  replication  would 
only  amount  to  a  reiteration  of  the  negative  already  expressed. 
An  issue  is  made  up  when  a  proposition  is  affirmed  on  one 
side  and  denied  on  the  other,  and  it  is  immaterial  whether 
the  denial  precedes  or  follows  the  affirmation.  No  proposi- 
tion admits  of  more  than  one  affirmative  and  one  negative, 
And  the  order  in  which  they  are  to  be  presented  depends  upon 
the  nature  of  the  proposition.  Where  a  negative  allegation 
is  necessary  in  stating  the  cause  of  action,  it  must,  of  course, 
precede  an  averment  of  the  fact  negatived,  but  its  position 
upon  the  record  does  not  render  it  inoperative  or  useless.  It 
constitutes  the  basis  of  the  issue  joined  by  the  subsequent 
Averment,  and  the  latter  operates  as  a  traverse,  and  not  as  an 
averment  of  new  matter. 

This  disposes  of  the  only  question  raised  in  the  case;  but 
it  is  proper  to  suggest  an  objection  to  the  complaint,  which, 
though  apparently  technical,  is  of  the  essence  of  good  plead- 
ing.    The  fact  of  nonpayment  is  not  directly  alleged— the 
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allegatioii  being  that  there  is  now  due,  etc.,  which  is  a  mere 
conclusion  of  law,  and  would  not  have  stood  the  test  of  a 
demurrer.  For  the  purposes  of  this  appeal  we  have  treated 
it  as  sufficient,  and  our  object  in  alluding  to  it  is  to  call  atten- 
tion to  the  matter  and  prevent  the  commission  of  similar 
errors  in  future, 
Judgment  affirmed. 


♦PEOHAUD  V.  MNQXTET,  Administrator,  ei  al.    [76] 

JUBIP  ^ICSTEOM  OF  DiBTKicT  CouBT.— The  District  Court  has  jurisdlctioii  in  an  action 
for  the  foreclosure  of  mortgages  upon  the  estates  of  deceased  persons,  Fallon  y. 
Sutler,  ante  24,  affirmed. 

'  FoBECix}snBE  OF  HoBTOAGE  AQAiNST  £8TATE.~In  an  actiou  in  the  District  Court 
against  an  administrator  to  foreclose  a  mortgage,  executed  by  the  intestate  upon 
lands  belonging  to  the  estate,  no  judgment  can  be  entered  up  for  any  deficiency 
which  may  remain  after  the  application  of  the  proceeds  of  the  sale  to  the  mort- 
gage debt. 

Appeal  from  the  Fifth  Judicial  District. 

The  complaint  alleged  that  Ives  Kuzart  executed  to  plaintiff 
a  note  and  to  secure  the  same  a  mortgage  upon  certain  lands; 
that  Kuzart  had  since  died,  and  that  the  defendant,  Einquet, 
was  his  administrator;  that  the  note  and  mortgage  had  been 
duly  presented  to  the  administrator,  and  by  him,  and  also  by 
the  Probate  Judge,  allowed  as  a  claim  against  the  estate,  and 
prayed  judgment  for  the  amount  of  the  note,  and  that  the 
mortgaged  premises  be  sold  and  the  proceeds  applied  to  pay- 
ment of  the  mortgage  debt. 

To  this  complaint  the  defendant  demurred,  on  the  ground 
that  the  District  Court  had  no  jurisdiction  of  the  action. 
The  demurrer  was  sustained,  and  final  judgment  rendered  in 
favor  of  defendant,  from  which  plaintiff  appeals. 

0.  WdcoUy  for  Appellant. 

L.  Quint,  for  Eespondent,  cited  Falkner  v.  FoUorrCs  Uxecu^ 
to«,6Cal.  412. 


'  See  X«m5ton  ▼.  5t0am  83  OaL  480. 
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Field,  C.  J.  delivered  the  opinion  of  the  Court — Norton, 
J.  concurring. 

The  judgment  on- the  demurrer  in  this  case  is  reversed  and 
the  cause  remanded  upon  the  authority  of  Fallon  v.  BuUer, 
ante  24,  decided  at  the  present  term.  So  far  as  the  enforce- 
ment of  the  mortgage  is  concerned,  the  District  Court  had 
jurisdiction  of  the  action;  but  no  judgment  can  be  entered 
up  for  any  deficiency  which  may  remain  after  the  application 

of  the  proceeds  of  the  sale — the  claim  arising  upon  the 
[77]     personal  obligation  of  the  mortgagor  having  been  *duly 

allowed.  The  amount  of  any  such  deficiency  will  be 
payable,,  if  at  all,  in  the  due  course  of  administration,  without 
any  judgment  of  the  District  Court  to  that  e£fect.  Upon  the 
filing  of  the  remittitur  in  the  Court  below  the  defendants  can 
have  Leave  to  answer  the  complaint. 


GORDON  V.  WANSEY. 

AssioKiiEifr  or  Nora  to  Masxb  AHomrrs  to  PAnoEMT.—An  assignment  of  a  Joint 
and  Boveral  negotiable  promissory  note  by  the  payee  to  one  of  the  makers  before 
its  matority  amomits  to  payment,  and  the  right  of  action  against  the  makers  is 
not  revived  by  a  snbseqnent  assignment  to  a  third  person  after  maturity.  If  the 
subsequent  assignment  were  made  before  maturity  to  an  innocent  person,  a  right 
of  action  would  exist  in  his  favor  against  the  makers. 

AflSiOKHENT  AS  A  DEFENSE. — H.  and  three  others  executed  to  different  persons 
negotiable  promissory  notes.  Before  the  maturity  of  the  notes  the  payees,  for  a 
valuable  consideration,  assigned  them  to  H.  After  maturity  H.,  for  a  valuable 
consideration,  assigned  them  to  plaintiff.  In  an  action  by  plaintiff  upon  the  notes 
against  all  the  makers:  Eeldt  that  the  assignment  to  H.  amounted  to  payment,  and 
that,  plaintiff  having  received  the  notes  after  their  maturity,  the  defense  was 
available  against  him.  Whether  plaintiff  might  maintain  an  action  against  his 
bnmediate  assignor,  not  decided. 

Appeal  from  the  Seventeenth  Judicial  District. 

The  complaint  sets  forth  seven  joint  and  several  promis- 
sory notes,  each  signed  by  Wansey,  Shanter,  Weiss  &  Howell, 
payable  (except  the  first)  sixty  days  after  date,  to  different 
payees,  or  order,  dated  on  different  days  in  1859,  and  avers 
that  each  of  the  notes  was,  on  the  same  day  on  which  it  was 

73 


Digitized  by 


Google 


Oct.  1862.J  GoBDON  V.  Wanset.  78 

executed,  assigned,  for  a  valuable  consideration,  by  the  payee 
to  Howell — one  of  the  makers — and  in  1861,  for  a  valuable 
consideration,  by  Howell  to  the  plaintiff,  and  judgment  is 
prayed  for  the  amount  of  the  notes  against  all  the  makers. 

The  answer  sets  up  actual  payment  in  full  of  the  first  note, 
and  claims  that  the  other  six  were  paid  by  the  assignment  to 
Howell. 

The  original  answer  further  sets  up  in  defense,  that, 
the  four  ^makers  were  mining  partners,  and  that,  after  [78] 
the  assignment  to  Howell,  and  before  his  assignment 
to  plaintiff,  Howell  became  indebted  to  the  mining  partner- 
ship in  an  amount  greater  than  that  due  upon  the  notes;  but 
this  defense  was,  on  motion  of  plaintiff,  stricken  out  by  the 
Court. 

Plaintiff  admitted  payment  of  the  first  note,  and  as  to  the 
other  six,  the  case  was  submitted  on  the  pleadings,- and  judg- 
ment rendered  thereon  for  plaintiff  for  their  full  amount. 
From  this  judgment  defendants  appeal. 

McConneU  &  Oarhefy  for  Appellant. 

We  submit,  as  one  of  the  best  established  principles  of  the 
law-merchant,  that  where  a  negotiable  note  is  paid  by  one  of 
the  makers  it  becomes/t^rzc^te^  officio  satisfied  and  extinguished, 
and  is  no  longer  negotiable,  and  that  the  indorsement  or  as- 
signment, after  maturity,  of  the  note  so  paid  by  one  or  more 
of  the  makers  paying  it  can  give  no  right  of  action  to  such 
indorsee  or  assignee,  except  as  against  such  indorser  or  as- 
signor. 

And  further,  that  the  effect  of  this  rule  cannot  be  evaded 
by  any  change  in  the  mere  form  in  which  the  payment  is  made; 
that  an  indorsement  or  assignment  of  the  note  so  paid  by  the 
payee  or  holder  to  one  of  the  makers  cannot  serve  to  keep  the 
note  itself  alive  so  as  to' confer  any  right  of  action  in  favor  of 
the  party  making  the  payment  or  purchase  of  the  note,  or  his 
indorsee  or  assignee  as  against  his  copromisors;  that  a  pay- 
ment by  one  of  several  makers  is  a  payment  by  and  for  all; 
and  an  averment  of  an  indorsement  or  assignment  to  one  or 
more  of  the  makers  is  substantially  an  averment  of  such  pay- 
ment as  extinguishes  and  satisfies  the  note  and  the  debt. 
'{Story  on  Prom.  Notes,  sees.  180,  381-384;  Burridge  v.  Man- 
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nerf:  3  Camp.  194;  1  Parsons  on  Cont  214;  Boss  on  Bills, 
274,  GuUon  v.  Lawrence,  3  M.  &  S.  97;  Beck  v.  Bohley,  1  Lord 
Mansfield;  HecM  v.  Davis,  11  Cush.  318;  Long  v.  Bank  of 
Cynthiana,  1  Litt.,  Ky.,  291;  Lansing  v.  Oaines,  2  Johns.  303; 
Prai/  V.  Maine,  7  Cush.  253;  Wallace  v.  Branch  Bank,  1  Ala. 
365;  Stevens  v.  West,  1  How.,  Miss.,  308;  Weatherdv.  Smith, 
9  Tex.  622;  Cox  v.  fibc^e,  7  Black.  146;  Cochrane  v.  Wheeler, 

7  N.  H.  202;  Hodman  v.  .Bogrers,  6  Tex.  91;  i)ana  v. 
[79]     Co7iant,  *3  Vt.,  1  Shaw,  246;    Tackei*  y.  Peas  Co,,  36 

N.  H.  167;  Hopkins  v.  Farwdl,  32  Id.  425;  Story's  Eq. 
Jur.  sec.  499;  2  Parsons  on  Cont.  358.) 

Hereford  dt  Williams,  for  Bespondent. 

"A  negotiable  note  taken  by  the  holder  after  its  maturity 
is  taken  subject  to  all  subsisting  equities  between  the  maker 
and  payee,  but  not  such  as  subsisted  between  the  maker  and 
any  intermediate  holder."    (Vinton  v.  Crow,  4  Cal.  309.) 

'The right  of  set-off  against  a  note  or  bond  does  not  exist 
for  demands  subsisting  against  intermediate  assignees  through 
whose  hands  such  note  or  bond  may  have  passed  by  blank 
indorsements  or  otherwise."  (Barbour  on  Set-off,  Isted.  114; 
Stocking  v.  Snilman,  3  Stewart  &  Porter,  35.) 

Cope,  J.  delivered  the  opinion  of  the  Court — Ftet.t),  C.  J. 
and  Norton,  J.  concurring. 

This  is  an  action  upon  seven  promissory  notes  of  which  the 
plaintiff  claims  to  be  the  holder  by  assignment.  Six  of  these 
notes,  payable  to  different  parties,  were  assigned  to  one  of 
the  makers,  and  by  him  to  the  plaintiff.  The  first  assignment 
was  before  and  the  second  after  maturity,  and  the  question 
arises  as  to  the  effect  of  these  assignments. 

It  is  contended  that  the  first  assignment  extinguished  the 
notes,  and  that  the  subsequent  transfer  vested  no  right  of 
action  in  the  holder.  The  notes  are  payable  to  order,  and,  of 
course,  are  negotiable;  but  the  complaint  merely  alleges  that 
for  a  valuable  consideration  they  were  assigned,  etc.  Author- 
ities are  cited  to  &how  that  a  transfer  of  this  character  vests 
in  the  holder  such  rights  only  as  he  would  acquire  upon  an 
assignment  of  a  note  not  negotiable.  This  point  is  made  with 
reference  to  certain  matters  relied  upon  as  counter  claims, 
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and  is  not  important  if  it  be  held  that  the  notes  were  ex- 
tinguished by  the  first  assignment.  We  are  of  opinion  that 
the  transaction  amounted  to  payment,  and  that  the  notes  be- 
came/ancft^s  officio,  and  were  not  revived  by  the  assignment 
to  ii^e  plaintiff.  If  the  rights  of  the  plaintiff  had  attached 
before  maturity,  and  his  position  were  that  of  an  in- 
nocent holder,  he  would  be  entitled  to  ^protection,  but  [80] 
under  the  circumstances  the  action  cannot  be  main- 
tained. It  is  clear  that  the  notes  could  not  have  been  en- 
forced by  his  assignor,  and  having  taken  them  with  a  knowl- 
edge of  that  fact,  they  are  equally  unavailable  in  his  hands. 
What  his  rights  are  in  respect  to  contribution  it  is  unnecessary 
to  decide;  the  action  is  based  upon  the  notes,  and  in  reject- 
ing them  it  cannot  be  sustained.  It  is  possible  that  the 
plaintiff  may  recover  upon  the  notes  as  against  the  assignor, 
but  however  this  may  be,  the  present  judgment  is  erroneous. 
Judgment  reversed,  and  cause  remanded. 


PONAHTJE  V.  CROMAETIE  e^  dl. 

ItECBUm&B  Lien  fob  Hachzsieby  Fubzhshed.— Where  maohinery  is  sold  for  the 
purpose  of  being  placed  in  a  building  owned  by  the  vendee,  with  a  view  of  con- 
yerting  it  into  a  manufactory,  and  is  actually  used  for  that  pnipoee,  the  vendor 
has  a  mechanic's  lien  upon  the  building  for  the  price. 

Idem — Pabol  Evidence  to  Explain  WRnrEN  Instbument.— Where  the'  sale  of 
materials,  employed  in  the  construction  or  alteration  of  a  building,  is  made  by  a 
written  contract,  which  is  silent  as  to  the  purpose  for  which  the  articles  sold  were 
intended  to  be  used,  parol  evidence  is  admissible  to  show  such  purpose  and  to 
establish  thereby  a  mechanic's  lien  for  the  price  in  favor  of  the  vendor. 

Hechanic's  Lien— Matebialb  Fubnished.— It  is  not  necessary  to  the  establishment 
of  a  mechanic's  lien  that  the  labor  or  materials  shall  be  employed  in  the  making 
or  erection  of  a  building.  It  is  sufficient  if  they  are  employed  in  the  alteration 
of  a  building  to  adapt  it  to  other  than  the  original  uses,  or  to  change  its  form  or 
structure. 

JPdidznos  of  Befebee—Pbesuicptions.— Where  the  record  on  appeal  contains  a 
report  of  a  referee  by  whom  the  case  was  tried  below,  in  which  is  a  finding  of  the 
facts  by  him,  and  no  statement  on  motion  for  new  trial  appears  in  the  transcript, 
it  will  be  presumed  that  the  findings  of  the  referee  were  based  upon  sufficient 
evidence 

Appeal  from  the  Twelfth  Judicial  District. 

The  complaint  sets  forth  a  written  contract  between  the 
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plaintiff  and  the  defendants,  by  which  the  former  agrees  to 
furnish  to  the  latter  a  number  of  pieces  of  iron  machinery 
specified  therein  in  detail,  consisting  of  a  steam  engine  and 
boilers,  and  articles  commonly  used  in  connection  with  them, 
and  also  certain  iron  pans,  tanks,  pipes,  etc.,  in  considera- 
tion of  which  the  defendants  agree  to  pay  the  sum  of 
'[81]  $9,050— $2,000  in  hand  and  the  balance  in  ninety  *days. 
The  agreement  does  not  state  or  refer  to  the  uses  to 
which  it  was  intended  to  put  the  machinery,  or  the  place 
where  it  was  to  be  used.  The  complaint  also  contains  a 
quantum  meruit  count  for  other  machinery,  alleged  to  have 
been  sold  to  defendants  a  short  time  subsequently,  of  the  al- 
leged value  of  $1,356,  avers  the  delivery  and  acceptance  of 
all  the  machinery,  and  prays  a  personal  judgment  for  the 
balance  unpaid  on  both  contracts,  amounting  to  $8,406.  It 
further  charges  that  all  the  machinery  was  furnished  as  ma- 
terials to  be  used  for  the  purpose  of  altering  a  building  in 
the  city  of  San  Francisco,  in  which  the  defendants  then  had 
an  interest,  and  of  converting  it  into  a  sugar  refinery,  and 
that  to  this  purpose  it  was  applied;  and  that  the  plaintiff,  by 
taking  the  necessary  steps  required  by  the  statute,  had  se- 
cured a  mechanic's  lien  on  said  building  for  the  price  of  the 
machinery,  with  a  prayer  that  this  lien  be  foreclosed  and  the 
property  sold  for  the  satisfaction  of  the  judgment. 

The  answer  admits  the  execution  of  the  written  contract, 
denies  that  all  the  articles  contracted  for  were  delivered,  and 
that  those  which  were  delivered  were  of  good  quality;  and 
denies  that  the  machinery  was  furnished  for  the  altering  of 
any  building,  or  was  put  to  that  use,  or  that  plaintiff  has  any 
lien  for  its  price. 

On  these  issues  the  case  was  referred  to  a  referee  to  find 
the  facts  and  report  a  judgment. 

The  referee  found  the  facts  substantially  as  stated  in  the 
complaint,  and  as  to  the  lien  that  all  the  machinery  ''was 
furnished  by  plaintiff  to  the  defendants  as  materials  for  said 
building,  and  to  be  used  in  and  about  the  same  for  the  pur- 
pose of  altering  the  same  and  converting  it  into  a  sugar 
refinery,  for  which  purpose  said  machinery  was  intended,  de- 
signed, and  used."  The  report  recommended  a  judgment 
awarding  to  the  plaintiff  relief  as  prayed  for. 
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On  the  coining  in  of  this  report  the  plaintiff  moved  for 
judgment,  and  at  the  same  time  the  defendant  moved  to  set 
aside  the  report  and  for  a  new  trial,  both  of  which  motions 
were  submitted  together.  The  decision  of  the  Court  was 
that  the  report  of  the  referee  should  be  set  aside,  so  far  as  it 
related  to  the  lien,  and  confirmed  in  other  respects,  and  ac- 
cordingly a  judgment  was  entered  against  defendants  per- 
sonally for  the  amount  found  due,  and  denying  the 
enforcement  ^of  the  lien.  Plaintiff  appeals  from  so  [82] 
much  of  the  judgment  as  denies  his  lien.  The  trans 
cript  on  appeal  contains  the  judgment  roll,  the  report  of  the 
referee,  the  motion  of  plaintiff  for  judgment;  and  that  of  de- 
fendants, to  set  aside  the  report  with  the  order  of  the  Court 
thereon,  and  the  notice  of  appeal,  but  nothing  which  purports 
to  be  a  statement  on  motion  for  new  trial,  nor  any  portion  of 
the  evidence. 

Crockett  &  Onttenderif  for  Appellant. 

Parol  evidence  was  admissible  to  show  for  what  purpose 
the  machinery  was  sold. 

It  is  true  this  Court  has  decided  in  several  cases,  that  in 
order  to  establish  a  mechanic's  lien  it  is  not  sufficient  to  prove 
that  the  materials  were  used  in  a  particular  building,  but  they 
must,  by  the  agreement  of  the  parties,  have  been  furnished 
for  the  particular  building  on  which  it  is  sought  to  fix  the  lien. 
The  referee  finds  that  such  was  the  case  in  this  instance,  and 
his  report  on  that  point  is  conclusive,  unless  it  shall  be  held 
that  parol  proof  was  not  admissible  to  establish  the  fact. 

While  we  concede  the  general  rule  to  be,  that  parol  proof 
is  not  admissible  to  add  to  or  vary  a  written  instrument,  we 
think  that  principle  does  not  apply  to  this  case.  The  writ- 
ten contract  is  complete  in  itself,  and  we  do  not  seek  to  con- 
tradict or  add  to  it.  The  undertaking  on  the  part  of  the 
plaintiff  was  to  construct  for  the  defendants  certain  machinery 
at  a  stipulated  price,  and  we  established  by  parol  that  it  was 
understood  between  the  parties  that  the  machinery  was  to  be 
used  in  a  particular  building  and  for  a  specified  purpose. 
This  is  only  to  ascertain  the  destination  and  purpose  of  the 
machinery,  when  made,  and  does  not  add  to  or  vary  the  terms 
of  the  contract. 
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Such  proof  does  not  add  to  or  'vary  the  duties  of  either 
plaintiflf  or  defendant  under  the  contract,  but  only  exhibits 
the  uses  and  purposes  to  which  it  was  understood  at  the  time> 
between  the  parties,  the  machinery  was  to  be  applied.  If  A 
desires  to  purchase  a  gentle  horse  for  harness,  and  buys  one 
of  B  for  that  purpose,  explaining  fully  the  uses  to  which  the 
horse  is  to  be  put,  and  if  the  contract  of  sale  is  reduced 

to  writing,  and  without  any  warranty  or  rcpresenta- 
[83]     *tion  as  to  the  qualities  of  the  horse,  if  it  afterwards 

turns  out  that  the  horse  was  unfit  for  harness,  and  that 
B  knew  it,  in  a  suit  for  the  fraud  A  would  not  be  estopped 
by  the  written  contract  from  showing  by  parol  that  the  horse 
was  purchased  for  a  particular  use,  which  was  known  to  B,. 
and  that  he  misrepresented  or  fraudulently  concealed  the  fact 
that  the  horse  was  unfit  for  that  use.  In  other  words,  it  does 
not  vary  or  add  to  the  written  contract  to  prove  the  uses  to 
which  it  was  understood,  between  the  parties,  the  subject- 
matter  of  the  contract  was  to  be  applied.  (1  Green.  Ev.  sec. 
288,  and  note.) 

The  principle,  as  we  understand  it,  is  that  you  may  prove 
by  parol  any  mere  incident  to  the  contract  which  does  not 
vary  or  add  to  it,  but  only  explains  the  surrounding  circum- 
stances in  order  to  a  more  perfect  understanding  of  what  the 
parties  really  intended.  In  this  case  the  question  is.  What 
was  in  the  mind  of  the  parties  when  the  Avritten  contract  was 
made?  Were  the  defendants  about  to  convert  a  particular 
building  into  a  sugar  refinery?  Did  the  plaintiff  know  it? 
Was  the  machinery  intended  and  used  for  that  purpose?  Did 
he  contract  to  make  the  machinery  with  a  knowledge  that  it 
was  to  be  so  used?  The  referee  has  answered  all  these  ques- 
tions in  the  affirmative,  and  we  think  no  rule  of  law  was  vio- 
lated in  admitting  parol  proof  on  that  point.  (See  MiUer  v. 
Fiichom,  31  Penn.  252-265;  Musselman  v.  Stover,  Id.  265; 
Johnson  v.  ShejiTian,  15  Oal.  291;  Johnson  v.  McRary,  5  Jones, 
LawN.  C,  369;  Stanley  ^r.  Green,  12  Cal.  162.) 

It  is  claimed  by  respondents'  counsel,  that  placing  ma- 
chinery in  a  building  for  the  purpose  of  converting  it  into  a 
sugar  refinery,  is  not  within  the  terms  of  our  statute,  which 
gives  a  lien  for  work  done  or  materials  furnished  for  the 


Digitized  by 


Google 


Oct.  1862.]  Donahue  v.  Cromabtbe.  84 

''construction or  ''repairing" of  a  building,  wharf, or  "super- 
Btructure." 

It  will  be  claimed  on  the  authority  of  several  cases  in  Penn- 
sylvania, and  perhaps  other  States,  that  the  erection  of  this 
machinery  in  order  to  convert  a  building  into  a  refinery,  is 
not  the  "construction"  or  "repairing"  of  a  building,  or  "super- 
structure," within  the  meaning  of  our  act.  We  have  not  had 
access  to  the  statutes  under  which  the  Pennsylvania  cases 
were  decided,  and,  therefore,  are  unable  to  say  how 
nearly  they  are  analogous  to  our  own,  but  *we  think  it  [84] 
wiU  be  found  on  examination  that  they  are  substantially 
different.  But  if  it  be  otherwise,  we  submit  that  if  these  de- 
cisions are  to  the  effect,  that  the  alteration  of  a  building  is 
neither  the  "  C9nstruction  or  repairing"  of  a  building  within 
the  intent  and  meaning  of  the  act,  the  decisions  are  not  good 
law,  and  should  not  be  followed  by  this  Court.  The  manifest 
intention  of  the  law  is  to  secure  to  mechanics  a  lien  for  any 
work  done  upon  a  building,  whether  it  be  in  the  original  con- 
struction, or  in  any  change  or  repairs  of  it.  Upon  the  oppo- 
site theory,  a  mechanic  who  repairs  an  old  door  or  window 
would  be  entitled  to  a  lien;  but  one  who  puts  in  a  new  door, 
or  cuts  a  new  window,  would  have  no  lien.  One  *iiio  patches 
an  old  roof  would  have  his  lien,  but  if  he  builds  a  new  par- 
tition wall  he  would  have  none.  If  he  should  thoroughly  re- 
construct an  old  building,  adhering  only  partially  to  the 
original  plan,  he  would  have  no  lien,  because  it  would  not 
properly  be  either  the  construction  of  a  new  building  or  the 
repairing  of  an  old  one,  but  only  the  alteration  of  an  old 
building.  In  giving  the  lien  to  mechanics  the  law  contem- 
plated no  such  subtle  distinctions  as  these,  but  by  the  terms 
"construction"  and  "repairing,"  are  meant  all  work  done  in 
erecting,  altering,  or  modifying  the  building.  They  are  used 
as  generic  terms  to  embrace  whatever  is  done  towards  fitting 
up  a  building  for  the  purposes  intended.  Statutes  must  be 
construed  with  reference  to  the  evil  to  be  remedied,  and  the 
evil  to  be  cured  by  these  statutes  was  that  mechanics  who 
worked  upon  buildings  were  frequently  defrauded  of  earnings 
by  their  employers,  and  to  remedy  this  the  lien  was  provided. 
It  is  scarcely  credible  that  in  providing  this  remedy  the 
Xiegislature  intended  to  embrace  only  those  who  erected  an 
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entirely  new  building,  or  patched  up  an  old  one,  and  to  the 
exclusion  of  those  who  changed,  modified,  or  added  to  an 
existing  building.  (See  McOreary  v.  Osborne^  9  Cal.  119; 
Seldm  V.  Meeka,  17  Id.  128.) 

There  is  no  statement  on  motion  for  new  trial,  and  conse- 
quently the  findings  of  fact  by  the  referee  are  conclusive.  If 
parol  evidence  was  admissible  to  show  the  use  for  which  the 
machinery  was  designed,  it  must  be  presumed  that  it  was  in- 
troduced-and  was  sufiicient  to  sustain  the  finding. 

[86]         *8.  EeydenfelcUf  for  Respondents. 

I.  The  contract  was  simply  to  furnish  certain  specific  ar- 
ticles of  machinery:  it  was  not  for  materials,  or  labor,  for  the 
construction  or  repairing  of  a  building  or  superstructure. 

When  once  the  articles  were  delivered  the  contract  was  ex- 
ecuted and  complete,  and  the  defendants  had  the  right  to  sell 
it  or  destroy  it.  The  case  of  BoUomby  v.  Orace  Church,  2  Cal. 
90,  is  decisive  of  this  case. 

In  the  case  of  McOreary  v.  Osbomey  9  Cal.  120,  the  lien  was. 
given  for  work  done  in  repairing  machinery  already  erected 
and  forming  a  part  of  the  structure  as  fixtures.  There  is  no 
analogy  between  that  case  and  the  case  at  bar. 

The  case  cited  from  2  Cal.  90  is  sustained  by  the  decisions 
of  other  Courts.     (See  HiU  v.  EllioU,  16  S.  &  R.  56.) 

n.  The  referee  in  this  case  acted  simply  as  a  master  in 
chancery.  The  order  referring  the  cause  required  him  only 
"  to  ascertain  and  report." 

The  report  then,  when  made,  was  but  an  interlocutory  stage 
of  the  cause :  it  was  not  final,  or  determinate,  and  to  make  it 
so  it  had  to  be  confirmed  by  the  Court.  Accordingly  the 
plaintiff  moved  for  its  confirmation,  and  the  defendants  to  set 
it  aside. 

The  enforcement  of  liens  belongs  exclusively  to  the  juris- 
diction of  the  Court  of  Chancery,  and  the  Chancellor  having 
the  subject  before  him  must  decree  upon  the  whole  case. 
(McHenry  v.  Mcxyre,  5  Cal.  92;  HiU  v.  Saunders,  8  Id.  287; 
Dewey  v.  Bowman,  Id.  148.)  So  that  it  is  immaterial  what 
may  be  the  finding  of  facts  of  the  referee :  if  they  are  unsus* 
tained  by  the  record,  they  will  be  disregarded. 
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Baldwin,  J.  deliyered  the  opinion  of  the  Court — Field,-C.  J. 
concurring. 

The  only  question  in  this  case  is  whether  the  machinery 
mentioned  in  the  pleadings  was  intended  to  be  and  was  used 
as  a  part  of  the  building  of  the  sugar  refineiy.  If  so,  the 
price  stipulated  to  be  paid  for  it  constituted  a  lien,  within  the 
meaning  of  the  statute.  It  is  argued,  that  parol  proof 
of  this  intended  use  or  purpose  cannot  ^be  introduced  [86] 
in  aid  of  the  written  contract  for  the  machinery,  which 
is  silent  on  the  subject.  But  we  think  that  this  evidence  is 
not  inadmissible.  It  does  not  contradict  or  add  any  new  term 
to  the  written  contract:  it  merely  shows  the  purpose  to  which 
work  stipulated  for  in  the  written  contract  is  or  was  designed 
to  be  applied. 

We  think  there  is  no  force  in  the  point,  that  to  constitute  a 
lien  the  work  must  be  done  in  the  making  or  erecition  of  a 
building;  but  that  the  alteration  of  a  building  to  adapt  it  to 
other  than  the  original  uses,  or  even  to  change  its  form  or 
structure,  brings  it  within  the  provisions  of  the  statute. 

Judgment  reversed,  and  the  Court  below  will  enter  a  judg- 
ment on  the  report  of  the  referee. 

On  rehearing,  Norton,  J.  delivered  the  following  opinion — 
Field,  C.  J.  and  Cope,  J.  concurring. 

A  rehearing  was  granted  in  this  case  upon  a  petition  sug- 
gesting that  this  Court  had  fallen  into  an  error  in  its  former 
opinion  in  supposing  that  the  question  as  to  the  right  to  a 
lien  had  been  affected  by  the  admission  of  parol  testimony, 
and  did  not  depend  solely  upon  the  terms  of  the  written  con- 
tract. Upon  re(^xamining  the  record,  we  do  not  find  that  any 
error  was  committed  by  this  Court  in  that  respect. 

In  this  Court  the  case  is  presented  on  the  report  of  the 
referee,  without  any  statement  on  motion  for  a  new  trial.  The 
report  of  the  referee  consists  of  two  parts — one  being  in  the 
usual  form  of  a  finding  of  facts  and  conclusion  of  law,  and 
the  other  being  called  an  opinion,  and  consisting  mostly  of  a 
discussion  of  the  facts  and  law  of  the  case  and  the  reasons 
of  the  referee  for  his  findings.  In  the  former  portion  the 
referee  finds  as  a  fact,  that  ''all  the  machinery  mentioned 
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in  said  contract  'A/  and  in  said  schedule  '  0/  was  furnished 
by  plaintiff  to  the  defendants  as  materials  for  said  building, 
and  to  be  used  in  and  about  the  same,  for  the  purpose  ol 
altering  the  same  and  converting  it  into  a  sugar  refinery,  for 
which  purpose  said  machinery  was  intended  and  designed  and 
used."  In  the  latter  part  of  the  report  the  referee  says:  "It 
may  be  noticed  here  that  both  parties,  in  the  course  of 
[87]  the  trial,  objected  to  evi-*dence  going  to  interpret  the 
written  contract.  I  admitted  parol  proof  for  three 
reasons — 1st,  to  show  by  the  acts  of  the  parties  their  con- 
struction of  the  contract;  2d,  to  meet  the  counter  claim  of 
the  defendants;  and  3d,  to  the  question  of  lien."  It  appears, 
therefore,  that  the  question  of  lien  was  decided  by  the  referee 
upon  the  effect  of  parol  evidence  going  to  interpret  the  writ- 
ten contract.  If  that  portion  of  the  report  styled  an  opinion 
should  not  be  considered  as  a  part  of  the  report  properly  so 
called,  and  hence  not  to  be  regarded,  still,  if  we  assume  that 
parol  evidence  was  admissible,  we  must  presume,  in  the 
absence  of  any  statement  of  the  proceedings  on  the  trial,  that 
the  finding  was  based  upon  sufficient  evidence.  Whether  or 
not  such  testimony  was  admissible  has  not  been  discussed  on 
this  rehearing,  and  we  do  not  propose  to  review  the  former 
opinion  of  the  Court  upon  that  point. 

It  is  possible  that  on  the  motion  for  a  new  trial  in  the  Court 
below  the  testimony  in  the  case  was  used  in  the  stead  of  a 
formal  statement,  and  that  Court  may  have  considered  that 
there  was  no  sufficient  parol  evidence  to  sustain  the  finding 
as  to  the  lien.  But  as  the  case  is  presented  to  us  without  any 
statement,  we  must  take  the  finding  as  conclusive. 

We,  therefore,  adhere  to  the  former  ruling  of  this  Court, 
that  the  judgment  be  reversed  and  the  Court  below  be 
directed  to  enter  a  judgment  on  the  report  of  the  referee. 
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BURTON  V.  LIES  et  al. 

^  CatannxTiY  Pbopebtt,  Pbesuvptions  as  to.— -The  presmnptioii  attending  the  ao* 
qnisltion  of  property,  during  marriage,  by  either  husband  or  wife,  ia  that  the  pzo» 
perty  belongs  to  the  community. 

>  IT  BEOLOSUBE,  Necessaby  Pabties  TO.— In  an  action  to  foreclose  a  mortgage  all 
persons  beneficially  interested  in  the  mortgaged  property  at  the  time  of  the  com- 
mencement of  the  action  must  be  made  parties. 

Ideu— Widow  of  Decease^  Mobtoaqor. — ^Whero  the  mortgagor  of  real  property 
sells  and  conveys  his  estate  to  a  married  man,  and  after  the  death  of  the  grantee 
(his  wife  surviving)  the  mortgagee  seeks  to  foreclose,  the  widow  is  a  necessary 
party  to  the  action. 

FoBECLosuBE— PuBPOsE  OF  ACTION.— The  actiou  for  the  foreclosure  of  a  mortgage 
upon  real  property  is  not  brought  for  the  possession  merely  of  the  property,  ex- 
cept as  such  possession  may  follow  the  SherifTs  or  master's  deed,  but  to 
subject  to  sale  the  title  which  the  mort-^'gagor  had  at  the  time  of  executing  [88] 
the  mortgage,  and  to  cut  off  the  rights  of  parties  subsequently  becoming 
interested  in  the  premises;  and  executors  and  administrators  do  not  possess  the 
title,  but  only  a  temporary  right  to  the  possession. 

■  Wbit  of  Assistakoe,  when  to  Issue.— a  writ  of  assistance  can  only  issue  against 
the  defendants  in  the  suit,  and  parties  holding  under  them  who  aro  bound  by  the 
decree. 

Wbit  of  AbsmTANOE,  when  Denied.— L.,  a  married  man,  purchased  certain  real 
estate,  subject  to  a  mortgage  thereon,  which  had  been  previously  executed  by  his 
grantor,  and  soon  afterwards  died.  The  mortgagee  commenced  an  action  to 
foreclose  the  mortgage,  making  the  executors  of  L.,  but  not  the  widow,  a  party, 
and  after  a  decree  of  foreclosure  and  sale  and  expiration  of  the  time  of  rc4lemp- 
tion,  received  the  Shenirs  deed,  (himself  being  the  purohaser,)  and  thei^upon 
applied  to  the  Court  for  a  writ  of  assistance  against  the  widow,  who  retained  pos- 
session of  a  portion  of  the  premises,  which  on  demand  she  refused  to  surronder: 
Held,  on  appeal  from  an  order  denying  the  writ,  that  the  denial  was  proper;  that 
the  estate  oonveyed  to  L.  became  thereby  the  common  property  of  himself  and 
wife;  that  upon  his  death  the  title  to  one-half  of  this  property  vested  in  her,  sub- 
ject only  to  the  mortgage  and  the  lien  for  the  payment  of  debts;  that  this  title  was 
not  affected  by  the  proceedings  in  the  foreclosure  suit  to  which  she  was  not  a  party; 
and  that  not  being  bound  by  the  decree,  a  writ  of  assistance  could  not  be  issued 
against  her. 

Foeeclosube  8AiiE — Bemedt  of  Pubohaseb. — ^When  the  title  of  a  purohasar  at  a 
sale  in  a  forcclosuro  suit  fails  on  account  of  a  defect  of  parties  in  such  suit,  he 
must  seek  relief  by  pursuing  the  oonrse  pointed  out  in  Boggs  v.  EargraWt  16  Cal. 
566. 

Appeal  from  the  Second  Judicial  District. 

^  Cited  and  approved  in  Landers  y.  BoUon,  26  Cal.  420.  See  also  RQey  v.  Peld,  23 
•Cal.  71;  TttstiVi  v.  Faughl,  23  Cal.  287;  McDonald  v.  Badger,  23  Cal.  393;  Feck  v. 
Vandenbergh,  30  Cal.  56. 

*  Grantees  of  mortgagor  must  be  made  parties,  affirmed  in  Garpentier  y.  WHiamson, 
25  Cal.  161;  and  see  Lard  v.  MornSy  18  Cal.  482;  Fogarty  v.  Sawyer,  17  Id.  5)2;  Skin- 
ner V.  Bu6k^  29  Cal.  253;  Bludworth  v.  LakCy  83  Cal.  261;  Same  v.  Same  Id.  265; 
Davenport  v.  Ti^yin^  April  T.  1872  (not  reported) ;  and  see  also  i>utton  v.  Warsohauer, 
post  609;  Croghan  y.  Speiice,  53  Cal.  16.    See  3  Sawy.  212. 

>  See  Montgomery  v,  MiddlemisSj  post  103;  Montgomery  y.  .fillers,  post  107. 

•  Eno»  y.  Cooky  65  Cal.  178. 
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The  facts  are -stated  in  the^  opinion. 
Eugene  LieSj  for  Appellant. 

I.  Whether  Burton  acquired  a  title  to  the  property  under 
decree  of  foreclosure  and  sale  is  not  the  question  at  issue. 
Title  cannot  be  passed  upon  in  summary  proceedings.  What, 
we  asky  is  possession?  There  are  many  cases  where  posses- 
sion and  title  are  distinct.  The  error  of  the  Court  below  in 
awarding  possession  to  the  widow  of  Lefevre^  under  a  claim 
of  adverse  tenancy,  is  precisely  what  we  appeal  from.  Th^ 
Court  below  was  bound  to  enforce  its  own  decree  of  fore- 
closure and  sale,  with  the  single  exception  of  persons  in  pos- 
session at  the  commencement  of  suit  not  made  parties. 

n.  Was  it  sufficient  to  make  the  executor  of  the  husband 
a  party  to  the  foreclosure  suit? 

It  is  very  clear  that  it  was  not  sufficient  for  all  purposes. 
The  authorities  are  unanimous  on  that  point.    But  it  was  ETuf- 

ficient  for  the  purposes  of  this  application. 
[89j  *In  Whitney  v.  Higgins,  it  is  settled  that  all  persons 
interested  in  the  premises  prior  to  the  suit  brought  to 
foreclose  a  mortgage,  whether  purchasers,  heirs,  devisees, 
remainder-men,  or  incumbrancers,  must  be  made  parties, 
otherwise  their  rights  will  not  be  a£fected. 

Nothing  is  claimed  in  conflict  with  the  authority  of  that 
case.  Whitney  was  permitted  to  redeem.  That  right,  un- 
doubtedly, remains  in  the  heirs  of  Lefevre,  notwithstanding 
the  possession  be  now  awarded  to  the  appellant. 

The  Court  is  referred  to  the  reasoning  in  Montgomery  v. 
Tutty  11  Cal.  314.  The  distinction  there  so  clearly  made  be- 
tween proper  parties  and  necessary  parties,  applies  well  to 
this  case.  ''The  purchaser  under  the  decree  takes  a  title 
only  as  against  the  parties  to  the  suit."  All  the  authorities 
agree  that  parties  not  brought  into  a  suit  of  foreclosure  pre- 
serve certain  rights,  but  the  point  where  they  diflfer  is,  as  to 
what  those  rights  are.  In  New  York  the  decree  of  foreclosure 
seems  to  be  treated  as  a  perfect  nullity  for  want  of  necessary 
parties,  while  in  Ohio,  Alabama,  and  Kentucky,  it  is  merely 
held  that  the  rights  of  redemptioners,  not  made  defendants, 
are  not  affected.     (Hilliard  on  Mort.  ch.  33.) 
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The  latter  view  is  maintained  in  the  above  decisions  of  this 
Court. 

What  is,  after  all,  the  chief  rule  that  governs  as  to 
parties  to  any  litigation  but  a  certain,  present,  actual  in- 
terest (often  artificial  and  the  creature  of  law)  in  the  subject 
matter. 

In  England  the  executor  brings  assumpsit,  but  the  heir, 
ejectment.  Why  this  distinction?  It  is  not  a  question  of 
title,  since  the  heir,  in  many  cases,  is  entitled  to  the  personal 
as  well  as  the  real  estate.  The  true  reason  is,  that  the  exec- 
utor is  entitled,  during  administration,  to  the  control,  manage- 
ment, and  disposal  of  the  personalty;  and  that,  for  the  time 
being,  the  legal  title  is  in  him  alone,  by  virtue  of  his  office. 

In  this  State  the  executor  or  administrator  is  the  proper 
party  to  bring  ejectment.  (Curtis  v.  Suiter,  15  Cal.  264.)  If, 
then,  an  executor  can  bring  ejectment,  why  cannot  he  suffer 
a  decree  of  foreclosure  on  a  lot  belonging  to  his  testator? 
Why  should  the  heir  be  joined?  Is  it  to  secure  the  heir's 
right  of  redemption?  Clearly  not,  since  that  right  is  secured 
to  him  by  statute.  (Pr.  Act,  230.)  The  heir  should 
be  joined,  however,  by  any  prudent  ^mortgagee  who  [90} 
wishes  to  limit  his  right  of  redemption  to  the  statutory 
period. 

The  position  asserted,  then,  is,  that  the  Sheriff's  deed, 
under  the  circumstances  of  this  case,  vested  in  Burton  the 
title  of  which  Lefevre  died  seized,  subject  to  rights  of  re- 
demption in  the  parties  not  made  defendants.  Or,  failing  in 
this,  that  it  vested  in  Burton  the  right  of  immediate  posses- 
siojc. 

m.  The  wife  is  not  and  cannot  be  in  possession  by  any 
right  of  her  own.  The  party  in  possession  (whoever  now 
occupies  the  premises)  is  the  executor  (Curtis  v.  Sutter,  15 
Cal.  264;)  and  this,  whether  or  not  the  premises  be  common 
property.  For,  *'  upon  the  death  of  a  married  man,  the  whole 
of  the  common  property  is  assets  of  the  deceased,  to  be  ad- 
ministered on  by  his  personal  representatives."    (12  Cal.  599.) 

Field,  C.  J.  delivered  the  opinion  of  the  Court — Cope,  J. 
and  NoBTON,  J.  concurring. 

The  plaintiff  sold  to  the  defendant  Lies  certain  real  estate* 
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and  took  from  him  a  mortgage  to  secure  the  payment  of  $4,000 
of  the  purchase  money.  Lies  sold  the  property  to  one  Lefevr^, 
subjecf  to  the  mortgage,  and  subsequently  received  back  a 
conveyance  of  a  portion  of  the  premises.  Lefevre  died  soon 
afterwards,  and  the  defendant  De  la  Guerra  is  the  executor 
of  his  estate.  The  plaintiff  brought  his  action  for  the  fore- 
closure of  the  mortgage,  making  Lies  and  the  executor  parties 
defendant,  obtained  the  usual  decree  for  the  sale  of  the  prem- 
ises, became  the  purchaser  at  the  sale,  and,  no  redemption 
having  been  made  within  six  months  afterwards,  received  the 
Sheriff's  deed.  With  this  deed  he  demanded  possession  of  a 
part  of  the  property  sold  from  the  widow  of  Lefevre,  who 
was  at  the  time  in  its  occupation,  and  the  possession  having 
been  refused  by  her,  he  applied  to  the  Court  for  a  writ  of 
assistance.  The  application  was  resisted  by  the  widow,  who 
alleged  that  she  occupied  the  premises  by  virtue  of  a  lease 
from  one  Thompson,  and  that  he  owned  an  undivided  half 
of  the  same,  by  purchase  from  certain  parties  made  in 
1837.  The  Court  denied  the  writ;  and  hence  the  present 
appeal. 

It  would  seem  that  the  premises  in  the  possession  of 
[91]  the  widow  ^constituted  the  common  property  of  Lefevre 
and  herself.  They  were  purchased  by  him  during  the 
existence  of  the  community,  and  the  presumption  attending 
the  acquisition  by  purchase  of  property,  during  that  period, 
by  either  husband  or  wife,  is  that  it  belongs  to  the  commun- 
ity. (Meyer  v.  Kinzery  12  Cal.  251.)  Upon  the  death  of  Le- 
fevre, one  undivided  half  therefore  passed  absolutely  to  her, 
subject  to  the  lien  of  the  mortgage,  and  to  the  payment,  with 
other  property,  of  his  debts.  (Payne  v.  Payne,  18  Cal.  291.) 
She  should,  in  consequence,  have  been  made  a  party  defen- 
fendant  in  the  action  for  the  foreclosure  of  the  mortgage. 
The  general  rule  is,  that  all  persons  beneficially  interested  in 
the  mortgaged  property  at  the  commencement  of  the  action 
must  be  made  parties,  in  order  that  complete  justice  may  be 
done,  and  that  a  clear  title  may  pass  under  the  decree.  The 
purchaser  takes  a  title  only  as  against  the  parties  to  the  ac- 
tion; and  hence,  for  obvious  reasons,  persons  claiming  as  the 
survivors,  devisees,  or  heirs  of  the  mortgagor,  or  as  subse- 
quent purchasers  or  incumbrancers,  at  the  time  the  suit  is 
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instituted,  should  be  brought  in.    (Mordgomenfy.  TvM,  11  Oal. 
314.) 

Executors  and  administrators,  it  is  true,  under  our  system, 
take  possession  of  all  property,  real  and  personal,  of  the  de- 
ceased whose  estates  they  represent,  and  have  the  right  to  the 
possession  of  the  same  until  the  estates  are  settled  or  dis- 
tribution is  directed  by  the  Probate  Court;  and,  in  conse- 
quence, have  until  then  the  sole  right  to  maintain  actions  of 
ejectment  for  real  property  of  the  decedents  withheld  from 
them.  (Medea  v.  Hahn,  20  Cal.  620.)  But  the  action  for  the 
foreclosure  of  a  mortgage  is  not  brought  for  the  possession 
merely  of  the  property,  except  as  such  possession  may  follow 
the  Sheriffs  or  Master's  deed,  but  is  brought  to  subject  to 
Bsle  the  title  of  the  mortgagor — that  is,  such  title  as  he  had 
at  the  date  of  his  mortgage — and  to  cut  oflF  all  the  rights  of 
parties  subsequently  becoming  interested  therein.  Executors 
and  administrators  do  not  possess  the  title,  but  only  a  tem- 
porary right  to  the  possession  of  the  property. 

The  decree  did  not,  therefore,  bind  or  in  any  respect  aflfect 
the  rights  of  the  widow  Lefevre  to  her  undivided  half  of  the 
mortgaged  premises.  Her  estate  in  that  half  remains  as  it 
existed  previous  to  the  institution  of  the  foreclosure 
suit.  (Goodenow  v.  Ewer,  16  *Cal.  461;  Boggs  v.  Ear-  [92] 
grave.  Id.  562.)  And  the  Court  very  properly  denied 
the  application  for  the  writ  of  assistance  against  her.  Such 
writ  can  only  issue  against  the  defendants  in  the  suit,  and 
parties  holding  under  them,  who  are  bound  by  the  decree. 

We  have  considered  the  widow  of  Lefevre  as  succeeding  to 
one  undivided  half  of  the  property,  and  in  doing  so  we  have 
not  overlooked  the  fact  that  she  resisted  the  application 
for  the  writ  as  tenant  under  Thompson — a  party  holding  ad- 
versely to  the  mortgagor  by  title  existing  previous  to  the 
execution  of  the  mortgage.  If  Thompson  did  hold  an  ad- 
verse title  as  represented,  the  fact  was  of  itself  a  sufficient 
justification  for  the  Court  to  refuse  the  writ,  and  to  leave  the 
purchaser  to  his  action  of  ejectment.  We  have,  however, 
treated  the  widow  as  having,  in  her  own  right,  one  undivided 
half  of  the  property,  upon  facts  admitted  by  the  appellant  in 
his  brief. 

The  decree  is  valid  as  to.  the  premises  owned  exclusively  by 
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the  defendant  Lies,  and  by  the  sale  the  purchaser  acquired 
his  title.  If  the  purchaser  desires  to  apply  for  relief  from 
the  sale,  and  to  take  further  proceedings  by  a  supplemental 
billy  bringing  in  the  widow  and  other  parties,  for  a  resale  of 
the  premises,  he  must  pursue  the  course  pointed  out  in  Bogga 
V.  HargravCy  16  Cal.  566. 
Order  affirmed. 


HIDDEN  t;.  JOKDAN  * 

*■  TmjBT.— ^Where  a  oonTeyBnoe  of  land  ib  executed  to  one  person  and  the  paxdhaae 
money  Ib  paid  by  another,  the  grantee  holds  the  land  in  trost  for  the  person  who 
pays  the  consideration. 

Besuluxq  Tbust.— Where  a  part  of  the  purchase  money  of  land  is  paid  by  a  per- 
son other  than  the  grantee,  and  no  agreement  is  shown  between  the  grantee  and 
such  person,  a  trust  results  in  favor  of  the  latter  for  an  interest  in  the  land  pro- 
portioned to  his  share  of  the  purchase  money. 

"Sasuiirmo  Tbust— Pboof  of  TsBBAii  Aobeemznt.— Although  a  yerbal  agreement 
by  A  to  purchase  land  for  B  may  not  be  given  in  evidence  to  establish  a  resulting 
*iru8t  where  the  entire  purchase  money  has  been  paid  by  A  and  the  conveyance 
taken  in  his  name,  yet  if  any  part  of  the  purchase  money  is  shown  to  have  been 
paid  by  B,  a  verbal  agreement  may  then  be  proved  which  shall  have  the  effect  to 
deprive  A  of  all  beneficial  interest  in  the  purchase,  and  to  clothe  the  entire  estate 
in  his  hands  with  a  trust  in  favor  of  B. 

[93]  PtJBCHABE  BT  AoENT.—* Whether,  where  an  agent  employed  by  his  principal  to 
purchase  lands  pays  the  entire  purchase  money  and  takes  a  conveyance  to  him- 
self, this  is  not  such  a  breach  of  good  faith  as  to  warrant  the  reception  of  parol 
evidence  to  establish  a  trust  in  favor  of  the  principal— Qu^ry' 

■Statute  op  Fbauds— Pabol  Evidence.— The  Statute  of  Frauds  will  never  in 
equity  be  allowed  to  operate  as  a  protection  to  fraud,  and  for  the  purpose  of  show- 
ing that  a  fraud  has  been  committed,  or  is  being  attempted,  parol  evidence  will  be 
admitted,  even  against  the  words  of  the  statute. 

BESULTiNa  Tbust— Pboop  of  Yebbal  Aobeement.— H.,  being  desirous  of  purchas- 
ing a  certain  farm,  agreed  verbally  with  J.  that  tlio  purchase  should  be  made  by 
and  in  the  name  of  J.,  and  the  conveyance  taken  to  him;  that  H.  sliould  fumiah 
a  portion  of  tlio  purchase  money,  and  that  the  balance  Bhould  be  advanced  by  J. 
and  within  a  certain  time  repaid  to  him  with  interest  by  H.,  upon  which  J.  should 
convey  the  title  to  H.    H.  having  furnished  the  portion  of  the  purchase  money 


*This  case  was  up  on  a  second  appeal,  see  28  Cal.  301;  and  still  later  on  in  third  ap- 
peal, see  82  Cal.  897. 

^  Trust  how  created,  affirmed  in  Bayles  v.  BaaUer,  22  Cal.  580;  cited  as  authority  in 
Simsony.  Eckstein,  22  Cal.  593;  SaruHfoaa  v.  Jones,  85  Cal.  488;  Case  v.  Coddmg,  38 
Gal.  193.  See  also  MiUard  v.  ffcUhaway,  27  Cal.  119;  Onrrey  v.  AOen,  34  Cal.  254; 
fViO0Y.iZ00VM.88Gal.4S7;  .Bo2)0rte  y.  Ward.  40  GaL  637;  TTotfonv.  JEam0s.67GaL257. 

>  Affirmed  in  Bayle$  y.  Baxter,  22  CaL  530;  8an4fo88  v.  Jones,  85  GaL  489;  and  see 
BeUemifre  v.  PxUnam,  SO  Cal.  490;  Hidden  v.  Davisaon,  51  Gal.  140. 
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M  agreed,  J.  made  the  purchase,  paid  the  -whole  price  and  took  a  deed  in  his  own 
name.  iEn  an  action  by  H.  to  compel  J.  to  execute  a  conveyance  to  him:  ffeld 
that  the  verbal  agreement  might  be  proved  for  the  purpose  of  showing  a  resulting 
trust  in  favor  of  H.,  and  that  the  effect  of  the  transaction  was  to  make  J.  a  mere 
trustee  of  H.  as  to  the  entire  property,  holding  the  legal  title  as  security  for  the 
repayment  of  his  advances. 

Appeal  from  the  Seventh  Judicial  District. 

In  Noyember,  1857,  the  plaintiff  was  in  possession  of  a 
tract  of  land  in  Solano  Coonfy,  and  had  upon  it  a  dwelling- 
house,  fences,  and  improvements  of  the  value  of  about  $2,000. 
For  some  time  previous  the  title  to  the  land  had  been  in  con- 
troversy between  the  plaintiff  on  the  one  side  and  one  Bissell 
and  the  representatives  of  one  Bitchie,  deceased,  on  the 
other,  and  a  litigation  which  had  been  pending  was  about 
that  time  settled  by  plaintiff  admitting  the  title  of  Bissell  and 
others  and  agreeing  to  purchase  from  them. 

November  12th,  1857,  Bissell  and  the  administrators  of 
Bitchie  executed  to  the  defendant,  Jordan,  a  deed  of  the 
premises  in  consideration  of  $6,000  paid  in  cash  and  $1,780 
in  a  note  of  Jordan  payable  in  August,  1858,  with  interest  at 
one  per  cent,  per  month  and  secured  by  a  mortgage  on  the 
land.  The  plaintiff  continued  to  occupy  and  cultivate  the 
farm  after  the  execution  of  the  deed  to  defendant  and  until 
the  autumn  of  1858. 

'The  complaint  in  this  action  was  filed  in  November,  1858, 
and  sets  up  substantially  the  foregoing  facts,  and  alleges  that 
the  defendant  in  making  the  purchase  and  taking  the  deed 
from  Bissell  and  others  was  acting  as  the  agent  and  on 
behalf  of  the  plaintiff;  that  *$2,000  of  the  cash  pay-  [94] 
ment  made  was  money  actually  advanced  by  the  plain- 
tiff at  the  time,  and  that  the  other  $4,000  was  advanced  by 
defendant  with  the  understanding  and  agreement  that  within 
two  years  plaintiff  should  repay  it  to  defendant  with  interest 
at  an  agreed  rate,  and  within  the  same  period  should  pay  the 
amount  of  the  note  executed  by  Jordan  to  Bissell  and  others 
with  interest;  that  the  deed  was  made  to  Jordan  for  the  pur- 
pose of  securing  him  for  the  advances  which  he  was  making, 
and  that  upon  the  repayment  of  those  advances  defendant 
was  to  deed  the  land  to  plaintiff;  that  the  note  made  by  Jor- 
dan had  since  been  paid  from  the  proceeds  of  the  crops  of 
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the  land,  wliich  had  been  delivered  to  defendant  by  plaintiff 
for  that  purpose;  that  the  interest  of  the  $4,000  advanced 
had  been  settled  from  time  to  time  by  the  giving  of  plaintiff's 
notes  for  its  amount  to  defendant,  in  accordance  with  their 
verbal  agreement.  The  complaint  further  averred,  that  the 
defendant  had  in  various  ways,  by  words  and  by  acts,  (many 
of  which  were  set  forth  in  detail  in  the  pleading,)  admitted 
the  character  of  the  transaction  to  be  as  now  averred,  but 
that  shortly  before  the  bringing  of  the  action  he  had  repu- 
diated their  verbal  agreement,  and  claimed  that  by  virtue  of 
his  deed  he  was  the  owner  of  the  land  in  his  own  right. 
The  complaint  concluded  with  a  prayer  that  the  defendant 
be  decreed  to  execute  a  conveyance  of  the  premises  to  the 
plaintiff. 

Before  an  answer  was  made  by  defendant,  plaintiff  filed  a 
supplemental  complaint,  averring  that  since  the  commence- 
ment of  the  action  he  had  tendered  to  the  defendant  the  full 
amount  due  to  him  on  account  of  money  advanced  to  pur- 
chase the  land  with  interest  as  agreed  upon,  which  defendant 
had  refused  to  receive;  that  he,  plaintiff,  was  still  ready  to 
make  said  payment,  and  prayed  that  an  account  might  be 
taken  of  what  was  due,  and  he  be  allowed  to  pay  it  into  Court 
for  defendant  upon  his  executing  the  deed  as  prayed  for  in 
the  original  complaint. 

The  answer  is  to  both  the  original  and  supplemental  com- 
plaint, and  consists  of  a  denial  in  detail  (though  in  a  some- 
what evasive  form)  of  all  the  allegations  of  the  complaint 
tending'  to  show  any  interest  on  the  part  of  the  plaintiff  in 
the  purchase  of  the  land,  and  avers,  substantially,  that 
[95]  the  purchase  was  made  with  the  money  of  ^defendant, 
and  for  his  sole  use  and  benefit.  It  also  denies  the 
tender  of  any  money  by  plaintiff  as  alleged  in  the  supple- 
mental complaint. 

The  evidence  was  taken  and  reported  to  the  Court  by  a 
referee  appointed  for  that  purpose.  No  written  agreement 
was  shown  to  have  been  made  between  the  parties  relating  to 
the  interest  of  plaintiff  in  the  purchase  from  defendant's 
grantors.  Tl\e  evidence  upon  this  point  on  the  part  of  plain- 
tiff consisted  in  proof  of  various  acts  of  the  parties  and  verbal 
declarations  by  defendant  at  the  time  of  and  subsequent  Uy 
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the  purchase.  The  evidence  in  this  respect  was  such  as  to 
sustain  fully  the  plaintiff's  theory  of  the  transaction. 

By  a  subsequent  order  of  the  Court,  made  May  21st,  1861, 
the  referee  was  required  to  find  as  a  fact  what  portion  of  the 
purchase  money,  had  been  paid  by  plaintiff  and  what  by  de- 
fendant, and  his  report  on  this  point  showed  that  defendant 
had  paid  $4,000  at  the  time  of  purchase  and  the  principal  and 
interest  on  his  note  to  Bissell  and  others,  $1,960,  in  all  $5,960; 
that  plaintiff  paid  at  the  time  of  purchase  $2,000,  and  had 
subsequently  given  to  defendant  at  different  times  as  the  in> 
terest  on  the  $4,000  account  his  notes  for  the  same  amounting 
in  the  aggregate  to  seven  hundred  and  forty-seven  dollars  and 
fifty  cents,  on  which  notes  plaintiff  had  paid  seventy-five  dol- 
lars; and  that  the  defendant  had  received  the  entire  rents  and 
profits  of  the  land  during  the  years  of  1858,  1859,  and  1860. 

The  judgment  of  the  Court  was,  that  defendant  deed  to 
plaintiff  an  undivided  one-third  of  the  property  and  account 
to  him  for  one-third  of  the  rents  and  profits  from  the  date  of 
the  purchase  to  the  rendition  of  the  decree,  less  one-third  of 
the  amount  of  the  note  made  by  Jordan  to  his  grantors  and 
paid  by  him;  that  all  the  notes  between  the  parties  be  given 
up  and  canceled;  and  that  defendant  repay  to  plaintiff  the 
seventy-five  dollars  which  he  had  received  from  him  on  the 
interest  notes. 

Both  parties  moved  for  a  new  trial,  which  was  denied.  The 
appeal  is  taken  by  plaintiff  from  the  judgment  and  from  the 
order  refusing  a  new  trial. 

A.  M.  Wheaton,  for  Appellant. 

^Defendant  in  receiving  the  deed  acted  as  the  agent  [96] 
of  plaintiff  and  held  the  whole  property  in  trust  for 
him.  This  trust  arose  from  operation  of  law  and  could  be 
shown  by  parol.  (Osborne  v.  EndicoUf  6  Cal.  149;  1  Greenl. 
on  Ev.  sec.  246;  4  Kent's  Com.  306,  143;  Pierce  v.  Bobinsony 
Administrator,  13  Cal.  116.) 

A  mortgagee  who  is  also  a  trustee  is  bound  to  execute  his 
trust  as  faithfully  as  though  he  were  not  a  creditor.  (Ounter 
V.  Jeans,  9  Cal.  643.) 

A  deed  absolute  upon  its  face  may  be  shown  to  be  a  mort- 
gage.  (Lee  V.  Evans,  8  Cal.  424;  Pierce  v.  Bdbinson,  13  Id.  116.) 
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Specific  performance  of  a  verbal  contract  wiU  be  decreed 
in  case  of  part  performance.  (ArgueUo  v.  Edinger  etal.,  10 
Cal.  150;  Wood's  Dig.  art.  398.) 

J.  W,  Winans,  for  Bespondent. 

I.  Bespondent,  Jordan,  was  the  actoal  owner  of  the  land 
and  did  not  hold  it  in  trust  for  Hidden.  Appellant  urges 
that  a  deed  absolute  upon  its  face  may  be  shown  by  parol  to 
be  a  mortgage.  This  proposition  we  do  not  dispute.  But 
there  is  no  evidence  whatever  to  show  that  the  deed  from 
Bissell  and  others  to  Jordan  was  designed  to  be  a  mortgage. 
On  the  contrary,  the  proof  is  express  the  other  way.  The 
rule  applies  to  cases  where  the  deed  absolute  is  given  as  a 
mortgage  by  the  grantor  so  as  to  leave  the  equity  of  redemp- 
tion in  him.  Here  it  is  claimed  that  the  grantor  gave  the 
deed  to  Jordan  to  operate  as  a  mortgage  from  Hidden  to 
Jordan.  This  was  not  the  fact.  Nor  if  it  were  could  it  be 
within  the  limits  of  parol  evidence  to  establish  it. 

Section  sixth  of  the  Act  of  April  19th,  1850,  entitled  **An 
Act  concerning  Fraudulent  Conveyances  and  Contracts, "pro- 
vides, that  ''No  estate  or  interest  in  lands  other  than  leases 
for  a  term  not  exceeding  one  year,  nor  any  trust  or  power 
Dver  or  concerning  lands,  or  in  any  manner  relating  thereto, 
shall  hereafter  be  created,  granted,  assigned,  surrendered,  or 
declared,  unless  by  act  or  operation  of  law,  or  by  deed  or 
conveyance  in  writing,  subscribed  by  the  party  creating, 
granting,  assigning,  surrendering,  or  declaring  the  same." 

Here  there  was  no  deed  or  conveyance  subscribed 
[97]  by  the  parties  *or  either  of  them;  nor  was  there,  even 
if  the  parol  testimony  be  admissible,  nor  could  there 
be  any  trust  created  by  act  or  operation  of  law,  whatever  may 
have  been  the  promises  of  Jordan,  except  such  implied  trust 
in  reference  to  the  proportion  of  purchase  money  advanced 
by  Hidden  as  might  render  him  a  cestui  que  t^^uat  of  Jordan 
to  such  quantity  of  the  land  as  was  purchased  therewith.  And 
this  is  what  was  held  by  the  Court  below.  *'A  trust,"  says 
the  Court,  ''resulted  to  him  (Hidden)  to  the  extent  of  the 
purchase  money  by  him  advanced." 

Beyond  the  extent  to  which  Hidden  was  interested  in  the 
purchase  of  the  property,  by  reason  of  his  advancement  of  a 
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portion  of  the  purchase  money,  any  further  promise  by  Jordan 
to  hold  the  remainder,  or  buy  the  remainder,  in  trust  for 
Hidden  was  a  nudum  pactum,  without  any  consideration  and 
absolutely  void  if  ever  made. 

Suppose  A  makes  a  verbal  promise  to  B  that  he  will  with 
his  own  funds  purchase  an  estate  and  hold  it  in  trust  for  B, 
to  be  conveyed  to  him  when  he  pays  A  the  amount  of  the 
purchase  money,  could  such  a  promise  be  enforced?  And  if 
B  furnishes  a  portion  of  the  purchase  money  would  this  make 
any  difference  in  the  principle,  except  as  relates  to  the  portion 
of  the  land  bought  therewith? 

n.  If  Jordan  did  hold  all  the  land  in  trust  for  Hidden, 
still  such  trust  was  purely  conditional,  viz. :  that  Hidden  should 
pay  his  debt  to  Jordon  on  the  twenty-sixth  day  of  October, 
1869,  whereupon,  Jordan  could  make  him  a  deed  of  the  land. 
Hidden  never  complied  with  this  condition,  and  thus  the 
estate  became  absolute  in  Jordan. 

Cope,  J.  delivered  the  opinion  of  the-<3ourt — Field,  O.  J. 
and  NoBTON,  J.  concurring. 

This  is  an  action  to  compel  the  defendant  to  convey  to  the 
plaintiff  a  tract  of  land  in  the  county  of  Solano.  As  we 
understand  the  case,  the  plaintiff  employed  the  defendant  to 
purchase  the  land  for  him,  advancing  a  portion  of  the  pur- 
chase money,  and  agreeing  with  the  defendant  as  to  the  pay- 
ment of  the  balance.  The  defendant  paid  upon  the  purchase, 
in  addition  to  the  amount  advanced  by  the  plaintiff,  the  sum 
of  $4,000,  and  executed  his  notes  for  the  further  sum  of 
$1,780,  taking  the  deed  in  his  own  name.  The  plead- 
ings *are  voluminous  and  somewhat  complicated;  but  [98] 
the  facts,  as  alleged  and  proved,  show  that  the  money 
paid  by  the  defendant  was  intended  as  a  loan,  and  that  he 
took  the  deed  merely  as  security.  His  position  is  analogous 
to  that  of  a  mortgagee  with  a  conveyance  absolute  on  its  face, 
and  he  has  no  higher  or  other  rights  than  those  of  a  creditor 
having  a  lien  upon  the  property  of  his  debtor.  The  evidence 
establishes  conclusively  the  relation  of  debtor  and  creditor 
between  the  parties,  and  this  relation  created  at  the  inception 
of  the  transaction  determines  its  character  forever  afterwards. 
The  proof  consists  entirely  of  verbal  testimony,  but  the  facts 
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are  clearly  made  out,  and  it  would  be  grossly  inequitable  to 
deprive  the  plaintiff  of  the  fruits  of  the  purchase.  The  Court 
below  held  that  he  was  entitled  to  an  undivided  interest  in 
proportion  to  the  amount  of  money  which  he  had  paid,  and 
decreed  a  resulting  trust  in  his  favor  to  that  extent.  Wo 
think  he  is  entitled  to  the  whole  land,  and  the  conclusion 
arrived  at  by  the  learned  Judge  who  decided  the  case,  seems 
to  have  been  based  upon  the  pleadings,  and  not  upon  the 
merits  of  the  controversy.  The  complaint  was  filed  in  No- 
vember, 1858,  and  the  summons  issued  on  the  thirteenth  of 
January,  1859,  and  on  the  seventeenth  of  the  same  month  a 
supplemental  complaint  was  filed  setting  up  certain  matters 
occurring  subsequently  to  the  filing  of  the  original.  It  is 
alleged  in  the  supplemental  complaint  that  on  the  third  of 
January,  1859,  the  plaintiff  tendered  to  the  defendant  the 
amount  due  him  for  money  paid  upon  the  purchase,  and  that 
he  refused  to  receive  the  same,  etc.  The  defendant  answered 
to  both  complaints,  but  the  Court,  deeming  the  supplemental 
complaint  to  have  been  improperly  filed,  refused  to  consider 
it,  and  disregarded  the  evidence  adduced  in  support  of  it. 
The  objection  was  not  taken  by  the  defendant,  but  the  case 
throughout,  so  far  as  the  parties  are  concerned,  was  conducted 
upon  the  understanding  that  the  supplemental  complaint  con- 
stituted a  part  of  the  pleadings.  Under  these  circumstances, 
we  think  the  Court  had  no  right  to  reject  it,  or  disregard  the 
evidence,  but  should  have  treated  it  as  the  parties  had  treated 
it,  as  properly  in  the  case.  As  the  matters  involved  in  this 
branch  of  the  controversy  were  not  passed  upon,  they  are 
not  now  before  us  for  consideration,  and  the  most  that  we  can 

say  is  that  they  ought  not  to  have  been  excluded. 
[99]  *The  counsel  for  the  defendant  relies  upon  the  Stat- 
ute of  Frauds,  and  contends  that  in  the  absence  of  a 
written  agreement  or  memorandum,  the  facts  stated  are  in- 
sufficient to  charge  the  defendant  as  a  trustee.  Admitting, 
however,  that  there  is  a  resulting  trust,  as  decreed  by  the 
Court  below,  he  claims  that  an  agreement  resting  in  parol 
merely  cannot  be  given  in  evidence  to  establish  a  trust  as  to 
the  balance  of  the  land.  It  is  clear  that  to  the  extent  of  the 
purchase  money  paid  by  the  plaintiff*,  the  case  falls  within  the 
doctrine  of  resulting  trusts,  and  trusts  arising  by  implication 
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of  law  are  expressly  excluded  from  the  operation  of  the 
statute.  "Where,"  says  Story,  "a  man  buys  land  in  the 
name  of  another,  and  pays  the  consideration  money,  the 
land  will  generally  be  held  by  the  grantee  in  trust  for  the 
person  who  so  pays  the  consideration.  This,  as  an  estab- 
lished doctrine,  is  now  not  open  to  controversy.  The  clear 
result  of  aU  the  cases,  without  a  single  exception,  is  that  the 
trust  of  the  legal  estate,  whether  freehold,  copyhold,  or  lease- 
hold— ^whether  taken  in  the  names  of  the  purchaser  and  others 
jointly,  or  in  the  name  of  others,  without  the  purchaser,  re- 
sults to  the  man  who  advances  the  purchase  money.  This  is 
a  general  proposition,  supported  by  all  the  cases,  and  there 
is  nothing  to  contradict  it."  (2  Story's  Eq.  sec.  1,201.)  It 
seems  formerly  to  have  been  doubted  whether  a  resulting  trust 
could  be  sustained,  where  only  a  part  of  the  consideration  was 
paid  by  the  person  seeking  to  enforce  the  trust.  In  Crop  v. 
Norton,  9  Mod.  233,  Lord  Hardwicke  held  that  it  could  not; 
but  this  is  the  only  authority  we  have  been  able  to  find  to  that 
offect,  and  there  are  several  English  as  well  as  American  cases 
to  the  contrary.  The  English  cases  are  referred  to  by  Mr. 
Chancellor  Kent,  in  Bots/ord  v.  Bmr,  2  Johns,  Ch.  404,  and 
he  comes  to  the  conclusion  that  payment  of  part  of  the  con- 
sideration carries  with  it  a  proportional  interest  in  the  land. 
This  we  understand  now  to  be  the  settled  rule,  and  it  appears 
to  us  to  be  the  logical  and  necessary  result  of  the  principle 
upon  which  trusts  of  this  character  are  maintained.  The 
second  point  suggested  is  one  of  more  difficulty,  but  we  think 
that  as  the  plaintiff  advanced  a  portion  of  the  purchase  money, 
the  whole  transaction  is  open  to  inquiry.  He  parted  with 
his  money  upon  the  faith  of  his  engagement  with  the  defen- 
dant, the  latter  receiving  it,  agreeing  to  act  as  his 
agent  *and  purchase  the  land  for  him.  The  statute  [100] 
was  intended  to  prevent  frauds,  and  not  to  encourage 
and  sustain  them,  and  in  matters  of  trust  and  confidence, 
where  there  has  been  a  violation  of  good  faith,  no  protection 
is  afforded  by  it.  In  Bartlett  v.  Pi/ikersgill,  2  Eden,  515,  it  was 
held,  that  a  verbal  agreement  by  the  defendant  to  purchase  an 
estate  for  the  plaintiff  could  n(;t  be  given  in  evidence  to 
establish  a  resulting  trust.  But  Lord  Keeper  Henley,  in  the 
opinion  delivered,  said:  ''If  the  plaintiff  had  paid  any  part 
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of  the  purchase  money,  it  would  have  been  a  reason  for  me 
to  admit  the  evidence."  This  is  precisely  the^ase  at  bar,  and 
the  principle  at  the  bottom  is,  that  the  party  having  paid  his 
money  in  consideration  of  the  agreement,  it  would  be  a  fraud 
in  Hie  agent  to  refuse  to  carry  it  out.  The  fact  of  the  agency 
is  a  material  circumstance,  and  in  Lees  v.  NiUtaU,  1  Buss.  & 
M.  53,  that  fact  alone  was  regarded  as  sufficient,  no  money 
having  been  paid,  and  nothing  appearing  but  the  agency  and 
the  purchase.  This  decision  goes  further  than  it  is  necessary 
to  go  in  the  present  case — ^further,  perhaps,  than  the  general 
current  of  authorities  upon  the  subject — and  is  not  easily 
reconciled  with  the  decision  in  BarfleU  v.  PickersgiU.  It  may 
be  said  in  reference  to  the  decision,  however,  that  the  agent 
had  not  been  employed  to  obtain  a  conveyance,  but  to  make 
a  contract  for  the  purchase,  the  conveyance  to  be  made  to  the 
principal.  In  becoming  himself  the  purchaser,  he  had  vio- 
lated the  confidence  reposed  in  him  and  committed  a  fraud- 
ulent breach  of  trust,  to  the  prejudice  of  his  employer, 
inflicting  a  wrong  which  the  Court  considered  itself  called 
upoli  to  redress.  Undoubtedly  the  ground  taken  was  that  of 
fraud,  and  in  view  of  the  particular  circumstances  of  the 
case»  it  would  be  going  a  great  way  to  affirm  with  certainty 
that  the  decision  was  wrong  in  principle.  The  same  rule  waa 
applied  in  Taylor  v.  Salmon,  4  M.  &  C.  134,  where  an  agent 
who  had  been  employed  to  procure  a  lease  of  certain  mines 
had  taken  the  lease  in  his  own  name.  The  Lord  Chancellor,, 
in  deciding  the  case,  said:  ''If  Salmon,  at  the  time  when  he 
entered  into  the  agreement  with  Lord  Dunnalley,  was  acting 
as  the  agent  of  the  plainti£f,  Taylor,  in  negotiating  for  the 
lease,  it  is  not  material  whether  at  that  moment  he  intended 

that  the  agreement  should  be  for  the  benefit  of  (ho 
[101]     plaintiff,  or  for  his  own;  because  in  either  *ca8e  the 

plaintiff  would  be  entitled,  as  against  him,  to  the 
benefit  of  the  contract."  Judge  Story,  in  Jenkins  v.  Eldridge, 
3  Story  C.  C.  181,  says,  that  **  the  rule  in  equity  always  haa 
been,  that  the  statute  is  not  to  bo  allowed  as  a  protection  to 
fraud,  or  as  a  means  of  seducing  the  unwary  into  false  con- 
fidence, whereby  their  intentions  are  thwarted,  or  their  in- 
terests betrayed."  He  cites  the  case  of  MonUxcute  v.  MaanveU, 
1  P.  "Will.  618,  where  it  was  said  that  '*  in  cases  of  frauds 
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equity  would  relieve  even  against  the  words  of  the  statute; 
but  where  there  is  no  fraud,  only  relying  upon  the  honor, 
word,  or  promise  of  the  defendant,  the  statute  making  those 
promises  void,  equity  will  not  interfere."  In  respect  to  that 
case,  he  says:  "The  case  itself  seems  originally  to  have  stood 
upon  a  peculiar  ground,  that  marriage  is  not  a  part  perform- 
ance to  take  the  case  out  of  the  statute,  contrary  to  the 
common  rule  in  other  cases  within  the  statute;  and  has  been 
80  understood  by  subsequent  Judges.  In  its  general  lan- 
guage, the  case  affirms  the  doctrine  that  fraud  takes  the  case 
out  of  the  statute,  even  in  cases  of  agreements  in  considera- 
tion of  marriage.  The  other  language,  that  it  is  otherwise 
where  there  is  no  fraud,  but  reliance  is  placed  solely  upon 
the  honor,  word,  or  promise  of  the  party,  must  be  limited  to 
cases  of  marriage,  and  certainly  is  inapplicable  to  cases 
where  there  has  been  a  part  performance  or  execution  of  the 
agreement  on  the  other  side."  This,  however,  resolves  itself 
into  a  matter  of  fraud,  for  the  distinct  ground  upon  which 
Courts  of  Equity  interfere  in  cases  of  part  performance  is, 
that  without  such  interference  one  party  would  be  enabled  to 
practice  a  fraud  upon  the  other.  The  same  learned  Judge  so 
declares  in  his  work  on  equity  jurisprudence,  and  adds  that 
'4t  could  never  be  the  intention  of  the  statute  to  enable  a 
party  to  commit  such  a  fraud  with  impuniiy."  (2  Story's  Eq. 
sec.  759.)  The  rule  that  fraud  takes  the  case  out  of  the 
statute  is  too  weU  settled  to  admit  of  doubt,  and  for  the 
purpose  of  showing  that  a  fraud  has  been  committed,  or  is 
being  attempted,  parol  evidence  has  always  been  held  to  be 
admissible.  The  difficulty  has  been  in  determining  what 
amounted  to  fraud  in  the  particular  case,  and  to  this  difficulty 
is  referable  those  conflicts  of  opinion  which  seem  occasionally 
to  have  trenched  upon  the  rule  itself.  The  rule,  however, 
is  universally  acknowledged,  and  there  is  no  case  in 
which  the  con-*duct  of  the  defendant  was  held  to  be  [102] 
fraudulent  that  he  has  been  allowed  to  shelter  him- 
self behind  the  statute.  The  cases  themselves  are  too  nu- 
merous for  us  to  attempt  even  a  partial  examination  of  them, 
nor  is  it  necessary  for  the  purposes  of  this  case  that  we  should 
do  so,  for  the  principle  is  recognized  by  aU.  The  defendant 
is  acting  in  violation  of  his  agreement,  and  the  fact  that  this 
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agreement  related  to  a  matter  of  trust  and  confidence,  coupled 
with  the  fact  of  tbo  payment  of  money  by  the  plaintiflf,  is  un- 
doubtedly suj£cient  to  avoid  the  statute.  What  the  defen- 
dant undertook  to  do  was  to  purchase  the  land;  not  a  part  of 
it,  but  the  whole;  not  for  himself,  but  for  the  plaintiff;  and 
what  he  is  attempting  to  do  is  to  deprive  the  plaintiff  of  the 
benefit  of  the  purchase.  This,  according  to  the  decision  in 
BartleU  v.  PickersgUI,  he  might  succeed  in  doing,  if  the  whole 
of  the  purchase  money  had  been  paid  by  himself;  but  as  the 
plaintiff  paid  a  portion  of  it,  he  is  entitled  to  have  the  agree- 
ment enforced.  The  money  was  paid  with  the  understanding 
that  he  was  to  have  the  entire  estate,  and  the  defendant 
agreed  that  he  should  have  it,  and  became  his  agent  for  the 
purchase,  received  the  money  and  bought  the  land.  The 
plaintiff  cannot  be  required  to  take  less  than  the  whole,  for 
that  was  his  bargain;  and  to  allow  the  defendant  to  force  him 
into  the  position  of  a  joint  purchaser,  would  be  to  sanction 
and  legalize  a  fraud.  It  is  true,  the  rejection  of  the  agree- 
ment would  not  compel  him  to  take  a  part  of  the  land,  for  he 
could  sue  and  recover  the  money;  but  there  is  nothing  in 
this  to  relieve  the  conduct  of  the  defendant  from  the  imputa- 
tion of  fraud.  He  received  the  money  in  trust,  agreeing  to 
invest  it  for  the  benefit  of  the  plaintiff,  and  having  made  the 
investment,  to  refuse  for  his  own  advantage  to  carry  out  the 
trust,  is  a  fraud  of  the  grossest  character.  We  are  unablu 
in  any  view  of  the  case,  to  regard  the  matter  otherwise  than 
a  fraud;  and  our  conclusion  is,  that  the  judgment  of  the  Court 
below  should  be  reversed,  and  the  cause  remanded  for  a  new 
trial. 
Ordered  accordingly. 


[103]         *MONTGOMERT  v.  MDDDLEMISS. 

^  Dbgbsb  in  FoBEOLoemtE  Conclusite. — The  decree  in  an  action  to  foredoee  » 
mortgage  concludes  the  rights  of  all  parties  to  the  action,  and  the  sale  under  it, 
ooDSummated  by  the  SherifTs  deed,  passes,  as  against  them,  the  entire  estate  held 

^  Cited  as  authority  in  GraUan  v.  Wiggins,  23  Oal.  35;  see  Shores  y.  ScoU  Bin,  Oo„ 
poet  135;  Hayes  y.  ShaJUuckt  ante  52. 
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by  the  mortgagor  at  the  dato  of  the  mortgage.  The  purchaser  as  against  snch 
parties  is  entitled  upon  the  receipt  of  his  deed  to  the  possession  of  the  premises, 
and,  if  necessary,  to  the  aid  of  the  Court  in  enforcing  its  delivery— «nd  his  right 
to  this  aid  is  not  affected  by  the  fact  that  pending  the  action  the  phiintiff  may  have 
executed  to  one  of  the  parties  defendant  a  conveyance  of  the  whole  or  a  portion  of 
the  premises  embraced  in  the  decree. 

^  Wbit  of  Assistance,  when  Gbani±d.— The  purchaser  at  a  sale  under  a  decree  of 
foreclosure  of  a  mortgage  is  entitled  to  a  writ  of  assistance,  although  the  decree 
in  the  foreclosure  action  contains  no  direction  to  deliver  the  possession,  and 
although  at  the  time  of  the  application  no  preliminary  order  for  such  delivery 
of  possession  has  been  made  by  the  Court. 

*-Wbit  of  AaazsTANCE,  what  Bequibite  to  Obtain.— All  that  is  requisite  to  obtain 
the  writ  as  against  the  parties,  and  those  claiming  with  notice  under  them  after 
the  commencement  of  the  action,  is  to  furnish  to  the  Court  proper  evidence  of  a  . 
presentation  of  the  deed  to  them,  and  a  demand  of  the  possession,  and  their  re- 
fusal to  surrender  it 

Appeal  from  the  Fifteenth. Judicial  District. 

On  the  twenty-seventh  day  of  October,  1858,  the  plaintiff, 
A.  Montgomery,  commenced  an  action  to  foreclose  a  mort- 
gage executed  to  him  by  one  Geo.  Wilson  in  1855,  upon  cer- 
tain land  in  Colusa  County,  and  to  this  action  said  Wilson 
and  the  respondent,  James  Middlemiss,  and  others,  alleged 
to  have  or  claim  some  interest  in  the  premises,  were  made 
parties  defendants,  and  duly  served  with  process.  Pending 
this  suit,  and  on  the  nineteenth  day  of  December,  1859,  the 
plaintiff  executed  to  the  defendant,  Middlemiss,  a  quitclaim 
deed  for  that  portion  of  the  mortgaged  premises  of  which 
possession  is  sought  by  this  proceeding. 

On  the  ninth  day  of  May,  1861,  a  decree  was  rendered  in 
the  foreclosure  suit  against  all  the  defendants  therein  in  the 
usual  form,  directing  a  sale  of  the  mortgaged  premises,  in- 
cluding the  portion  conveyed  to  Middlemiss,  and  in  pursuance 
of  the  decree,  a  sale  was  had  at  which  plaintiff  became  the 
purchaser,  and  at  the  expiration  of  six  months,  no  redemption 
having  been  made,  he  received  the  Sheriffs  deed. 

The  decree  did  not,  in  terms,  order  a  delivery  of  the 
possession  *to  the  purchaser.     Plaintiff  exhibited  his     [104] 
Sheriff's  deed  to  Middlemiss,  who  was  occupying  that 
portion  of  the  premises  covered  by  his  deed,  and  demanded 
from  him  the  possession,  which  was  refused.    And  thereupon, 

>  Affirmed  in  Montgomery  v.  ByerSy  post  107;  Burton  v.  Lies^  ante  87;  also  Skximer 
T.  Bfotty,  16  Gal.  156;  Frisbis  T.  Fogarty,  34  Cal.  11;  Tevia  v.  Uicks,  38  Cal.  234; 
Langley  v.  T%>ZZ,  64  Cal.  437. 
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without  obtaining  any  preliminary  order,  plaintiff  applied  to 
the  Court  for  a  writ  of  assistance.  The  application  was  re- 
sisted by  Middlemiss,  and  after  a  hearing,  was  denied  by  the 
Court,  and  from  the  order  denying  the  application,  the  present 
appeal  is  taken  by  plaintiff. 

Geo.  Cadwalader,  for  Appellant. 

The  case  involves  this  proposition : 

A  commences  a  suit  to  foreclose  a  mortgage,  and  to  that 
suit  B  is  a  party  defendant.  Prior  to  the  decree  in  such  suit, 
*  A  quitclaims  to  B  a  part  of  the  mortgaged  premises,  and  then 
goes  on  and  enters  up  a  final  decree  for  the  sale  of  the  whole 
of  the  mortgaged  premises,  under  which  a  sale  is  had  and 
thereat  A  becomes  the  purchaser,  and  the  statutory  time 
elapsing  without  a  redemption,  obtains  a  Sheriff's  deed  for 
the  mortgaged  premises,  embracing  the  part  previously  quit- 
claimed to  B.  Thereupon,  after  notice  and  the  exhibition  of 
his  Sheriff's  deed  to  B  in  possession  of  the  land  quitclaimed 
to  him,  A  asks  to  have  his  decree  executed  against  him 
through  the  form  of  a  writ  of  assistance. 

Is  A  entitled  thereto  or  not,  is  the  question. 

It  was  assumed  on  the  argument  that  this  proceeding  on 
the  part  of  A  involved  a  kind  of  moral  obliquity,  which,  while 
it  did  not  alter  his  title  or  give  his  land  to  somebody  else, 
would  deny  to  him  that  prompt  and  efficacious  relief  which 
Courts  of  Equity  for  a  century  have  extended  to  purchasers 
at  mortgage  sales. 

The  extent  of  A's  offending,  concentrated,  is  that  he  quit- 
claimed his  right,  title,  and  interest,  to  a  tract  of  land  to 
which  he  possessed  neither  **  right,  title,  nor  interest." 

Now,  it  has  never  been  contended  that  such  a  deed  was  an 
affirmance  on  the  part  of  a  vendor  of  any  particular  estate  or 
interest  or  ownership  in  the  land,  that  bound  him  in  the  event 
of  any  deficiency  in  the  land  described  to  make  it  good;  but, 
on  the  contrary,  its  operation  is  as  a  mere  release  from  the 
vendor  to  the  vendee  of  the  existing  interest  of  the 
[105]  former.  Neither  in  honor,  nor  *morals,  nor  law,  is* 
he  compelled  to  convey  to  his  vendee  any  estate  thai 
he  might  thereafter  acquire  in  the  premises  described  in  his 
deed. 
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Thus,  in  San  Francisco  v.  Latvton,  18  Cal.  475,  Chief  Jus- 
tice Field  said: 

''A  quitclaim  deed  only  purports  to  release  and  quitclaim 
whatever  interest  the  grantor  possesses  at  the  time.  He 
does  not  thereby  affirm  the  possession  of  any  title,  and  he  is 
not  precluded  from  subsequently  acquiring  a  valid  title  and 
attempting  to  enforce  it.  If  he  does  not  possess  any  title, 
none  passes,  and  he  may  subsequently  deny  that  any  passed, 
without  subjecting  himself  to  any  imputation  of  a  want  of 
good  faith." 

In  this  case,  Montgomery  acquired  a  valid  title  to  the  prem- 
ises in  controversy,  after  the  execution  of  his  quitclaim  deed 
to  Middlemiss,  which  he  is  now  trying  to  enforce,  and  he  is 
not  estopped  from  so  doing  by  his  quitclaim  deed.  (Clark  v. 
Baker,  14  Cal.  612;  2  Washburn  Real  Property,  466.) 

The  decree  of  the  ninth  of  May,  1861,  was  a  finality  as  to 
all  parties,  either  plaintiff  or  defendant  thereto,  for  it  was  the 
sentence  of  a  Court  of  competent  jurisdiction.  Whatever 
rights  the  parties  had  to  the  mortgaged  premises  were  merged 
in  said  decree — in  it  all  anterior  rights  and  stipulations  were 
merged,  or  rather,  defined  and  fixed,  upon  principles  that 
govern  Courts  of  Equity — defenses,  rights,  privileges,  and 
agreements,  not  declared  in  the  decree  or  reserved  therein, 
are  forever  gone.  A  sale  under  the  decree  ripening  into  a 
Sheriff's  deed  passes  an  estate  that  cannot  be  questioned  by 
any  party  to  the  suit  and  decree,  plaintiff  or  defendant. 

This  is  a  rule  of  law  as  well  as  of  equity,  and  is  founded 
upon  the  amplest  reason.  Any  other  rule  would  make  the 
decree  of  a  Court  of  Equity  the  '*  merest  mockery,"  and 
nothing  could  or  \^uld  ever  be  settled,  if  a  party  to  a  decree, 
against  whom  its  execution  was  about  to  be  enforced,  could 
plead  there  an  agreement  with  his  attorney,  that  the  decree 
should  not  affect  his  property,  or  be  enforced  against  him;  or 
that  he  had  a  certain  right  to  part  of  the  premises  in  litiga- 
tion that  was  untouched  by  said  decree,  and  unaffected 
thereby.  Or,  on  the  other  hand,  if  a  plaintiff,  reaping  the 
benefit  of  a  sale  to  a  third  party,  under  a  decree  of  a 
Court  of  *Equity  in  his  favor,  could  then  turn  around  [106] 
and  say,  that  such  decree  did  not  award  to  him  the 
proper  measure  of  justice,  and  upon  proof  of   such  fact, 
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overturn  it,  the  same  endless  litigation  and  confusion  would 
result,  and  Courts  of  Law  as  well  as  Courts  of  Equity  would 
be  constantly  employed  in  revising  decrees  of  the  latter 
Court,  though  made  final  by  statute  after  the  expiration  of 
the  time  allowed  by  law  for  appeal.  (Reynolds  v.  Harris,  14 
Cal.  678;  Montgomery  v.  TvU,  11  Id.  191;  Skinner  v.  PeaUy, 
16  Id.  157;  E(ym  v.  Volcano  Water  Co.,  18  Id.  141.) 

Belcher  &  Belcher^  for  Bespondent. 

I.  There  was  no  order  to  deliver  possession  -either  in  the 
decree  or  made  by  the  Court.  (Montgomery  v.  TiUt,  11  Cal. 
193.) 

n.  A  mortgagee  has  an  equitable  interest  in  the  land  mort- 
gaged, which  a  quitclaim  deed  from  him  will  pass,  either  by 
assigning  the  mortgage  or  releasing  the  land  from  its  opera- 
tion. (Fanners'  Loan  dt  Trust  Co.  v.  McKinney,  6  McLean, 
1;  Lampsey  v.  Nudd,  9  Foster,  299;  Niles  v.  Bansford,  1  Mann., 
Mich.,  338.) 

Field,  C.  J.  delivered  the  opinion-of -the  <3ourt — ^Norton, 
J.  concurring. 

It  is  impossible  to  perceive,  from  the  facts-disclosed  by  the 
transcript  before  us,  what  eflfect,  if  any,  the  quitclaim  deed 
of  the  morgagee  had  upon  the  rights  of  Middlemiss.  It  was 
executed  during  the  pendency  of  the  action  for  the  foreclosure 
of  the  mortgage,  and  if  available  for  any  purpose  it  should 
have  been  in  some  form  presented  to  the  consideration  of  the 
Court  before  the  decree  for  the  sale  of  the  entire  premises 
was  entered.  The  decree  concluded  the  rights  of  the  parties 
to  the  action,  and  the  sale  under  it,  consummated  by  the 
Sheriff's  deed,  passed,  as  against  them,  the  entire  estate  held 
by  the  mortgagor  at  the  date  of  the  mortgage.  As  against 
them,  the  purchaser  was  entitled,  upon  the  receipt  of  his 
deed,  to  the  possession  of  the  premises,  and  if  necessary,  to 
the  aid  of  the  Court  in  enforcing  its  delivery. 

It  is  urged  by  the  respondent,  in  support  of  the  order  re- 
fusing the  writ  of  assistance,  that  the  decree  did  not  contain 
any  direction  to  deliver  the  possession  to  the  pur- 
[107]  chaser,  and  that  no  preliminary  *order  for  such  de- 
livery was  made  by  the  Court;  and  as  sustaining  the 
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objection,  the  case  of  Montgomery  v.  TvU^  11  Cal.  193,  is 
cited.  In  that  case  we  referred  to  the  steps  required  under 
the  old  chancery  practice  to  obtain  the  writ,  and  observed 
that  **  in  our  system,  the  order  to  deliver  possession  should 
be  first  made,  unless  a  direction  to  that  effect  is  contained  in 
the  decree,  and  if  upon  its  service  that  is  disregarded,  the 
Court  can  at  once  direct  the  writ  to  issue.  If  delivery  of 
possession  to  the  purchaser  is  directed  by  the  decree,  no  pre- 
liminary order  will  be  requisite;  but  upon  proof  of  disobe- 
dience to  the  decree,  the  party  will  be  entitled,  as  a  matter  of 
course,  to  the  writ  as  against  the  defendants  in  the  suit." 
Upon  further  consideration  of  the  subject  in  later  cases,  we 
have  come  to  the  conclusion  that  the  preliminary  order  may 
be  omitted  even  where  no  direction  for  the  delivery  of  pos- 
session is  contained  in  the  decree.  The  legal  effect  of  the 
decree  is  the  same  without  the  direction.  (Horn  v.  Volcano 
Water  Company j  18  Cal.  107.)  All  that  is  requisite  to  obtain 
the  writ,  as  against  the  parties  and  those  claiming  with  notice 
under  them  after  the  commencement  of  the  action,  is  to  fur- 
nish to  the  Court  proper  evidence  of  a  presentation  of  the 
deed  to  them,  and  a  demand  of  the  possession,  and  their  re- 
fusal to  surrender  it. 

It  follows  that  the  order  of  the  District  Court  refusing  the 
writ  must  be  reversed,  and  that  Court  directed  to  issue  the 
writ  pursuant  to  the  petition  of  the  plaintiff;  and  it  is  so 
ordered. 


MONTGOMEET  v.  BTERS^  aZ. 

PuBOEASEB  PEMDiNa  FoBEOLOsuBE. — A  peTSOD  who,  pending  an  action  for  the 
foreclosnre  of  a  mortgage  and  with  notioe  of  its  pendency,  purchases  from  one 
of  the  defendants  therein  a  })ortion  of  the  mortgaged  premises,  occupies  the  same 
position  as  his  grantor  in  reference  to  the  issuance  of  a  writ  of  assistance  in  favor 
of  the  purchaser  under  the  decree. 

i^Wbh  of  Assistance.— The  doctrine  of  Montgomery  y.  JfidtZfemiss,  ante  p.  108,  in 
re&zenoe  to  the  issuance  of  writs  of  assistance,  affirmed  and  followed. 

*  See  BurUm  r.  Lies,  ante  87. 
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Appeal  from  the  Fifteenth  Judicial  District. 

[108]  *Application  for  a  writ  of  assistance  by  the  same 
party  and  in  the  same  action  as  in  the  preceding  case 
of  Montgomery  v.  Middlemisa.  Pending  the  foreclosure  action 
the  plaintiff  therein  conyeyed  to  one  of*  the  defendants, 
Margaret  L.  0.  "Wilson,  his  interest  in  a  portion  of  the  mort- 
gaged premises,  and  the  respondents  purchased  from  her 
with  notice  of  the  pendency  of  the  action  before  the  entry  of 
the  decree  of  foreclosure,  and  being  in  possession  of  the 
portion  thus  purchased  resisted  the  application  of  the  plain- 
tiff for  a  writ  of  assistance.  The  application  was  denied  by 
the  District  Court,  and  thb  plaintiff  appeals* 

Cfeo.  Cadwcdader,  for  Appellant. 

Belcher  dt  Belcher ,  for  Bespondents. 

Field,  Or  J.  delivered  thaopinion  of  the<3ourt— Norton,  J. 
concurring. 

The  respondents  purchased  of  one  of  the  defendants  after 
the  commencement  of  the  action,  and  with  notice  of  its  pend- 
ency. They  occupy,  therefore,  the  precise  position  of  their 
grantor.  In  other  respects,  the  case  is  covered  by  the  de- 
cision in  Montgomery  v.  MidcUemiss,  (ante  103,)  recently  ren- 
dered. Upon  that  authority  the  order  of  the  District  Court 
must  be  reversed,  and  that  Court  directed  to  issue  a  writ  of 
assistance  as  prayed  in  the  petition  of  the  plaintiff. 

Ordered  accordingly. 


FRINK  V.  MUEPHY. 

BEDBKFnoiv  BT  JuNioB  MoBTOAGEE.— A  jnnior  mortgagee,  not  made  a  party  to  a 
Boit  for  foreclosure  of  a  prior  mort^ige,  has  the  statatoiy  right  of  redemption 
^within  six  months  from  a  sale  made  under  a  decree  in  snch  snit,  and  retains  also 
the  general  equitable  right  of  redemption  which  ezisis  independent  of  the  statute. 
If  made  a  party  to  the  foreclosure  suit,  his  equitable  right  of.redemption  is  barred, 
but  he  is  still  a  redemptioner  under  the  statute. 

UO 


Digitized  by 


Google 


Oct.  1862.]  Fbink  v.  Murphy.  109 

BxAirrroKT  Biobt  to  Bedeem.— Although  the  decree  ascertaiiiB  the  amonnt  of  his 
lien  and  directs  its  payment  out  of  any  surplus  proceeds  of  the  sale  remaining 
after  satisfaction  of  the  prior  lien,  his  statutory  right  to  redeem  is  not  thereby 
destroyed*  but  sttl  exists  as  to  any  portion  of  his  demand  not  satisfied  by  the 
application  of  the  surplus  proceeds  of  the  sale. 

49uB8BQUE2rr  LiENB. — *The  phrase, ' '  on  tohich  the  property  vxts  sold,"  occurring    [109  ] 

^     -in  the  two  hundred  and  thirtieth  section  of  the  Practice  Act,  refers  to  the 

lien  which  the  action  was  brought  to  enforce,  and  does  not  apply  to  the  liens -of 
subsequent  incumbrancers  who  are  made  parties. 

lt3EnBUPno5£B8  AssiONEEs  OF  JuKiOB  MoBTOAOEB. — In  a  suit  to  foreclose  a  mort- 
gage, E.,  a  junior  mortgagee  of  the  premises,  was  made  a  party,  and  in  accordance 
with  the  prayer  of  his  answer  the  decree  declared  the  amount  of  iiis  lien  and 
ordered  the  application  of  any  proceeds  of  the  sale  remaiuing  after  satisfiu^on  of 
the  prior  mortgage  to  bo  applied  to  its  payment.  The  premises  were  sold  under 
the  decree  to  F.  for  an  amount  more  than  sufficient  to  satisfy  the  first  mortgage, 
and  the  surplus  was  paid  to  E.,  but  leaving  the  larger  portion  of  his  daim  un- 
satisfied. This  balance  was  assigned  by  E.  to  G.  &  B.  who  within  the  six  months 
tendered  the  Sheriff  the  amount  required  by  statute  to  redeem  from  the  sale:  JJeU, 
thai  G.  A  B.  were  redemptioners  under  the  statute,  and  that  F.  was  not  entitled 
to  the  BheriifB  deed. 

Appeal  from  the  Third  Judicial  District. 
The  facts  are  sufficiently  stated  in  ihe-opinion. 
i.  Archer,  for  AppeUant. 

1.  The  assignees  had  no  lien  by  mortgage,  for  the  reason 
that  the  mortgage  of  £ealy  ^as  merged  and  extinguished  by 
the  judgment  in  the  foreclosure  suit.  (KUridge  t.  Stevens,  16 
Cal.  382;  The  People  v.  Beebe,  1  Barbour,  388;  10  Tex.  99;  1 
Dennis,  407.)  It  is  believed  that  no  case  can  be  found  in 
which  the  adjudication  was  otherwise. 

n.  The  mortgage  of  Kealy  if  not  merged  was  not  a  lien 
upon  the  property  sold  subsequent  to  the  judgment  on  which 
it  was  sold,  for  the  reason  that  the  mortgage  and  the  lien 
thereof  were  anterior  to  that  judgment. 

ni.  The  judgment  of  Kealy  was  not  a  lien  upon  the  pro- 
perty sold  subsequent  to  the  one  on  which  it  was  sold,  because 
the  judgment  in  favor  of  Esnault  and  in  favor  of  Kealy  was 
all  one  judgment,  and  the  property  was  sold  under  that  judg- 
ment.    (Pr.  Act,  sees.  144,  145;  16  Cal.  382.) 

rV.  The  making  of  a  subsequent  mortgagee  a  party  to  a 
suit  for  a  foreclosure  may  not  debar  his  right  of  statutory  re- 
demption, if  he  does  not  set  up  his  mortgage  and  obtain  a 
decree  in  his  favor.     But  in  this  case  Kealy  prayed  for  the 

1  mdridge  v.  Wright,  65  OaL  633;  Black  v.  GericMen,  68  OaL  68.    See  31  Ark.  100, 
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Bale  of  the  mortgaged  premises,  and  obtained  a  decree 
[110]     in  his  favor  for  his  part  of  the  proceeds  *of  the  sale 

and  received  it.  How  then  can  he  say  the  property 
was  not  sold  for  him  and  under  his  judgment?  As  well  might 
Esnanlt  have  claimed  the  right  to  redeem  if  the  property  had 
not  realized  enough  to  satisfy  his  demand.  To  prevent  this 
very  thing  the  act  has  been  specially  framed. 

V.  The  property  having  been  sold  under  the  judgment 
and  decree  in  EsnauU  v.  Williams,  that  judgment  could  no 
longer  be  a  lien  upon  the  property.  (See  Bowman  v.  Hovious, 
17  Cal.  471.) 

John  H,  Moore,  for  Respondent. 

I.  The  judgment  of  the  Court  denying  the  Toandamvs  is 
correct.  Kealy  was  a  judgment  creditor  of  mortgagor  "Wil- 
liams. Said  judgment  was  a  lien  on  the  premises  in  ques- 
tion, subsequent  to  the  Esnault  judgment,  though  rendered 
at  one  and  the  same  time  and  in  the  same  decree.  The  as- 
signees being  subsequent  incumbrancers  were  redemptioners. 
(Pr.  Act.  230.)  It  is  denied  that  the  Kealy  mortgage  is 
merged  in  the  Esnault  judgment;  but  if  extinguished  and 
merged  by  the  foreclosure  suit,  it  is  merged  in  the  Kealy 
judgment,  which  is  of  necessiiy  separate  from  the  Esnault 
judgment.  It  is  contended  that  no  principle  in  equity  would 
take  from  Kealy  vested  rights  and  give  them  to  Esnault. 
But  were  it,  as  contended  by  counsel,  that  the  Esnault  and 
Kealy  judgments  are  one  and  the  same,  Kealy  would  be  with- 
out remedy;  Esnault  would  have  the  power  to  satisfy  the 
judgment  and  defeat  entirely  Kealy's  judgment — he  being  the 
prior  judgment  creditor  having  control  of  the  judgment. 

n.  Younger  mortgagees  have  a  subsisting  interest  in  the 
estate  mortgaged,  and  have  a  right  to  pay  off  prior  incum- 
brancers in  order  to  make  their  own  claims  available.  (10 
Oal.  552;  Story's  Eq.  1023.) 

m.  The  obvious  policy  of  the  law  is,  that  the  estate  of  a 
judgment  creditor  should  be  so  managed  as  to  liquidate  the 
largest  amount  of  his  debts,  and  Courts,  in  giving  construc- 
tion to  remedial  statutes,  will  so  construe  them.    (2  Cal.  595.) 

The  Esnault  judgment  was  satisfied  by  the  sale  of  the 
premises.    Kealy's  judgment  was  not  satisfied.    The  legal 
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estate  of    the  premises  was  still  in  the  judgment 
debtor,  Williams,  until  the  delivery  of  *the  Sheriff's     [111] 
deed.     Kealy  being  a  judgment  creditor,  and  his  lien 
not  beinflf  extinguished,  he  or  his  assignee  had  a  right  to  re- 
deem. 

Norton,  J.  delivered  the  opinion- of  the  Court — Fieild,  C. 
J.  and  Cope,  J.  concurring. 

This  is  an  application  for  a  Tnandamua  to  compel  the  defen- 
dant to  execute  a  conveyance  of  certain  property  sold  by  him 
as  Sheriff,  etc.  The  application  is  contested  upon  the  ground 
that  the  property  has  been  redeemed,  and  the  question  is, 
whether  the  persons  claiming  to  have  redeemed  it  are  re- 
demptioners  within  the  meaning  of  the  statute?  The  sale 
was  made  under  a  judgment  of  foreclosure,  and  the  persons 
redeeming  are  assignees  of  one  Kealy,  who  was  a  junior 
mortgage  creditor,  and  a  party  to  the  foreclosure  suit.  The 
decree  of  foreclosure  ascertained  the  amount  due  to  Kealy  on 
his  mortgage,  and  directed  the  proceeds  of  the  sale,  after 
pa}  ing  the  plaintiff's  demand,  to  be  applied  to  the  demand  of 
Kealy,  and  a  small  sum  was  so  applied,  leaving,  however,  a 
large  portion  of  Kealy 's  demand  unsatisfied. 

The  embarrassment  in  this  case  is  occasioned  by  a  decision 
of  this  Court  and  subsequent  statutory  regulations  applying 
the  right  of  redemption  from  ordinary  judgment  sales  to 
sales  under  a  decree  for  the  foreclosure  of  a  mortgage. 
Aside  from  statutory  regulations,  a  sale  under  a  judgment 
gave  the  purchaser  an  indefeasible  title  as  against  any  sub- 
sequent incumbrancers.  By  statute,  a  certain  time  was 
allowed  to  such  incumbrancers  to  redeem  from  such  a  sale. 
But  by  a  sale  under  a  decree  of  foreclosure,  the  rights  of  no 
persons  were  affected  who  were  not  made  parties  to  the 
action;  but  the  rights  of  all  who  were  so  made  parties  were 
ascertained  and  provided  for,  and  the  subsequent  incum- 
brancers were  after  such  sale  barred  and  foreclosed  of  all 
equity  of  redemption.  As  under  our  system,  as  now  regu- 
lated, a  right  of  redemption  is  given  to  subsequent  incum- 
brancers from  sales  on  foreclosure  as  well  as  on  ordinary 
judgments,  it  would  render  the  system  more  consistent  if  the 
same  effect  should  be  attributed  to  a  sale  under  a  decree  of 
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foreclosure  as  under  an  ordinary  judgment;   that  is,  that  it 
should  give  a  good  title  against  all  subsequent  incumbrancers, 

although  not  made  parties,  who  did  not  redeem  under 
[112]     the  statute.     But  it  has  been  ^repeatedly  decided  by 

this  Court  that  such  incumbrancers  were  not  cut  oflf 
from  their  general  right  to  redeem,  unless  made  parties.  In 
case,  then,  a  subsequent  incumbrancer  is  not  made  a  party 
to  a  foreclosure  suit^  he  has  the  right  to  redeem  under  the 
statute,  and  also  his  general  right  to  redeem  unaffected  by 
the  foreclosure.  The  second  subdivision  of  section  two 
hundred  and  thirty  of  the  Civil  Practice  Act  gives  a  right 
of  redemption  to  a  creditor  having  a  lien  subsequent  to  that 
on  which  the  'property  teas  sold.  Ordinarily,  in  this  State,  in 
an  action  to  foreclose  a  mortgage,  subsequent  incumbrancers, 
as  well  by  mortgage  as  by  judgment,  are  made  parties  by  a 
general  averment  that  they  have  some  claim  or  lien,  and  the 
decree  makes  no  provision  for  thiair  benefit,  but  bars  and 
forecloses  them  from  their  general  right  of  redemption.  In 
such  cases  there  can  be  no  doubt  that  such  subsequent  incum- 
brancers may  redeem  under  the  statute,  as  they  are  embraced 
within  the  letter  of  its  provisions.  But  in  the  present  case, 
the  amount  due  to  Kealy  as  a  subsequent  mortgagee  was  fixed 
by  the  decree,  and  the  proceeds  of  the  sale  directed  to  be 
applied  on  his  mortgage  next  in  order  after  the  mortgage  of 
the  plaintiff  in  that  action,  and  a  portion  of  the  proceeds 
were  in  fact  applied  on  Kealy's  mortgage.  Under  these 
facts,  must  it  be  held  that  the  property  was  sold  under 
Kealy^s  mortgage  as  well  as  under  the  mortgage  which  the 
action  was  specially  instituted  to  foreclose?  If  so,  then 
Eealy's  assignees  do  not  come  within  the  letter  of  the  statute, 
nor,  perhaps,  within  its  spirit.  Strictly  it  may  be  said  that 
the  property  was  sold  on  Kealy's  mortgage,  since  the  pro- 
ceeds were  applied,  after  paying  the  plaintiff *s  claim,  on  his 
mortgage;  but  to  hold  that  the  expression,  "on  which  the 
property  was  sold,"  can  apply  to  any  other  lien  than  that 
which  the  action  was  brought  to  enforce,  would  lead  to  un- 
certainty and  embarrassment  in  applying  the  right  of  re- 
demption under  the  statute.  Instead  of  having  the  Bimpl;3 
criterion  of  the  date  of  the  successive  liens  as  a  guide,  the 
terms  of  the  decree  would  have  to  be  consulted  in  order  to 
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see  if  the  proceeds  were  directed  to  be  applied  on  any  and 
wliich  of  the  subsequent  liens.     The  Legislature  could  not 
have  reasonably  intended  such  a  criterion,  and  we  should 
not  so  interpret  the  statute  unless  its  terms  peremptorily 
require  it.     Considering  the  whole  system  of  redemp- 
"^tions  as  affected  by  our  statutes,  we  think  the  phrase     [113] 
**on  which  the  property  was  sold"  must  be  held  to 
refer  to  the  lien  which  the  action  was  brought  to  enforce,  and 
that  it  does  not  apply  to  the  liens  of  subsequent  incumbran- 
cers who  are  made  parties.    The  result  is,  that  the  assignees 
of  Kealy  had  the  right  to  redeem  on  their  lien  for  the  unoaid 
balance  of  the  Kealy  mortgage. 
The  order  refusing  a  mundarmis  is  affirmed. 


SHEBBOUBNE  t;.  YUBA  COUNTY. 

^  Comnnss  when  not  Liabus  fob  Acts  of  Offioebs.— A  quasi  ooiporatioii,  snoh  aa 
ft  ooonty,  is  not  liable  for  the  acts  of  offloers  or  empiaj6a  which  it  appoints  in  the 
exercifl»  of  a  portion  of  the  sovereign  power  of  the  State  by  the  requirement  of  a 
pablic  law,  simply  for  the  public  benefit,  and  for  a  porpoee  from  which  the  county, 
as  a  corporation,  derives  no  benefit. 

1  Idem— Fob  Injubibs  bt  Physician.— Thus,  a  county  is  not  liable  in  damages  to 
one  who,  while  an  inmate  of  the  County  Hospital,  sustains  ii^uries  from  unskill- 
ful treatment  by  the  Besident  Physician,  or  from  the  failure  on  the  part  of  the 
officers  of  the  hospital  to  supply  sufficient  and  wholesome  food. 

Appeal  from  the  Tenth  Judicial  District. 

The  complaint  avers  that  on  the  seventeenth  day  of  April, 
1860,  plaintiff,  while  a  resident  of  Yuba  County,  had  his  leg 
broken  bj  an  accidental  fall,  and  that  being  an  indigent 
person  he  applied  as  such  for  admission  to  the  County 
Hospital  of  said  county,  and  was  in  due  form  admitted  there- 
to as  a  patient;  that  during  his  stay  in  the  hospital  he  was 
not  furnished  with  sufficient  food,  and  such  as  he  did  receive 
was  imwholesome;  that  the  bed  furnished  him  was  filthy  and 
unclean;  that  he  did  not  receive  proper  care  from  the  attend- 

'  Liability  of  county,  cited  as  authority  in  OroweU  y.  Sonoma  Oo,,  36  Cal.  815;  aee 
Mvffman  y.  San  Joaquin  Co.,  post  ^26;  Bamel  r.  CorUra  Ootki  Co,,  67  OaL  78. 
Bee  44  Mo.  481;  64  Wis.  682;  71  111.  SSL 
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ants;  that  the  treatment  of  his  broken  limb  by  the  physician 
was  grossly  negligent  and  unskillful,  and  that  as  a  result  he 
suffered  much  unnecessary  pain  and  is  now  a  cripple  for  life, 
while  with  proper  treatment  he  would  have  entirely  recovered 
from  the  effects  of  the  fracture;  that  from  this  negligent  and 
unskillful  treatment  he  has  sustained  damages  in  the  sum  of 
$30,000,  for  which  the  county  is  liable;  that  he  presented  his 
demand  for  this  amount  to  Qie  Board  of  Supervisors  of  the 
county,  by  whom  it  was  rejected,  and  prays  judgment  for  the 

said  sum  of  $30,000. 
p.l4J         *The  complaint  was  demurred  to,  on  the  ground 

that  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  The  demurrer  was  sustained,  and  judgment 
given  for  defendant,  from  which  plaintiff  appeals. 

(7.  H.  DeLong,  for  Appellant,  made  the  following  points : 

I.  Counties  and  like  public  corporations  are  subject  to 
legislative  control,  and  by  statute  may  be  made  liable  to  the 
performance  of  duties  such  as  one  imposed  by  the  laws  con- 
cerning county  hospitals.  (Coles  v.  The  County  of  Madison, 
Bre.  120.) 

II.  Counties  may  be  sued  in  tori  as  well  as  in  contract. 
(McCann  v.  Sieira  County,  7  Cal.  124.) 

ni.  The  County  of  Tuba  was  botmd  by  law  to  maintain 
its  indigent  sick  and  provide  for  them  proper  sustenance  and 
skillful  medical  treatment.  (Stat,  of  1854, 131;  Id.  1855,  67; 
Id.  1856,  69;  Id.  1860, 191.) 

rV.  A  municipal  corporation,  failing  in  the  discharge  of  a 
duty  imposed  upon  it  by  law,  is  liable  in  damages  to  one 
sustaining  injury  thereby.  (4  Hill,  531;  Just.  703;  Cowp.  79; 
MUede  v.  New  Orleans,  12  La.  An.  15;  Rochester  White  Lead  Co. 
V.  The  City  of  Bochester,  3  Comst.  463.) 

F.  L.  Hatch,  District  Attorney,  for  Bespondent. 

NoBTON,  J.  delivered  the  opinion  of  the  Court — FtkTiT),  C. 
J.  and  Cope,  J.  concurring. 

The  plaintiff  in  this  action  seeks  to  recover  compensation 
from  the  county  of  Tuba  for  the  damage  which  he  sustained 
by  reason  of  Uie  xmskillful  treatment  he  received  from  the 
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Hesident  Physician,  and  the  insufficient  and  unwholesome 
food  and  other  necessaries  supplied  him  while  in  the  County 
Hospital  as  an  indigent  sick  person. 

A  demurrer  to  the  complaint  was  sustained  bj  the  Court 
below,  and  from  the  judgment  the  plaintiff  has  appealed. 

The  plaintiff  insists  that  the  county  is  required  by  law  to 
provide  for  its  indigent  sick  in  a  suitable  manner,  and  is 
liable  to  an  action  for  the  misfeasance  of  its  employes.  No 
case  has  been  cited  to  us  in  which  such  an  action  has  been 
sustained;  nor  do  we  think  this  action  can  be  sus- 
tained upon  principle.  Private  corporations  and  *mu-  [X15] 
nicipal  corporations  may  be  liable  for  the  acts  of  their 
employes,  of  whom  they  have  the  appointment  and  super- 
vision, and  when  the  duty  to  be  performed  is  for  the  benefit 
of  the  corporation.  But  a  quasi  corporation,  like  a  county, 
is  not  liable  for  the  acts  of  officers  or  employes  which  it  ap- 
points in  the  exercise  of  a  portion  of  the  sovereign  power  of 
the  State,  by  the  requirements  of  a  public  law,  and  simply 
for  the  public  benefit,  and  for  a.  purpose  from  which  the 
county,  as  a  corporation,  derives  no  benefit.  (Fowle  v.  The 
Common  Council  of  Alexandria,  3  Pet.  398;  The  Mayor,  etc,, 
of  N.  Y.  V.  Bailey,  3  Hill,  531,  and  cases  cited  by  Senator 
Hand  at  pp.  447,  448.) 

Judgment  affirmed. 


CKEIGHTON  v.  PEAGG. 

«  BFFBOf  OF  Bepeal  OF  STATUTE.— Where  a  oontract  is  made  and  ezecnted  in  par- 
Buance  of  a  etatute,  which  also  prescribes  the  parties  against  whom  and  the  mode 
in  which  it  may  be  enforced,  the  right  to  enforce  it  in  the  manner  prescribed  is  a 
part  of  the  contract,  and  is  not  afifected  by  a  subsequent  act  repealing  the  pro- 
viflions  in  reference  to  the  enforcement  of  the  contracts  authorized  by  Uie  statute 
under  which  it  was  made. 

*  Consolidation  Act  of  San  Fbancisco.— The  Consolidation  Act  of  1856,  as  amended 
in  1859,  authorized  the  city  authorities  of  San  Francisco  to  enter  into  contracts 


*■  Act  of  1861  not  retroactive,  cited  as  authority  in  Houston  v.  McKenna,  22  Cal.  654; 
Bee  Soarborough  v.  Dugan,  10  Cal.  305. 

'As  to  mode  of  assessment  under  amendment  of  1859,  see  Conlin  v.  Seaman,  22  CaL 
646;  SousUm  v.  JdcKenna,  Id.  553. 
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with  indiTidnals  for  grading  iis  streets,  and  provided  that  the  charges  under 
the  contract  should  be  borne  by  the  owners  of  the  adjacent  lots.  Section  fifty* 
nine  anthorized  a  contractor,  upon  the  completion  of  his  work,  to  sue  each  delin- 
quent owner  for  the  amount  of  his  assessment.  In  March,  1861,  a  contract  was 
entered  into  with  plaintiff  for  grading  a  certain  street,  and  the  work  under  it  was 
completed  by  him  in  April.  Kay  18th,  1861,  an  act  was  passed  repealing  section 
fifty-nine.  In  August,  1861,  plaintiff  commenced  the  present  action  against  one  of 
the  delinquent  owners  to  recover  the  amount  assessed  against  him:  Held,  that 
plaintiff's  right  to  maintain  the  action  was  not  impaired  by  the  Repealing  Act; 
that  the  right  to  sue  the  property  owners  was  a  part  of  the  contract,  and  oould  not 
be  taken  away  by  legislation  subsequent  to  his  performance  of  the  work. 

Appeal  from  the  County  Court  of  San  Francisco. 

The  Act  of  1856,  consolidating  the  City  and  County  of  San 
Francisco,  in  an  article  upon  streets,  provides  the  mode  in 
which  contracts  for  their  grading  shall  be  let  by  the 
[116]  Board  of  Supervisors,  *and  for  the  assessment  of  the 
expense  of  the  work  upon  the  owners  of  the  adjacent 
property.  Section  fifty-nine,  as  amended  in  1859,  is  as  fol- 
lows : 

''An  action  may  be  instituted  and  maintained,  before  any 
Court  of  competent  jurisdiction,  by  the  contractor  or  his  as- 
signs for  work  done  and  materials  furnished  upon  street 
crossings  under  the  provisions  of  this  article  against  the 
several  owners,  assessed  or  liable  therefor,  for  the  recovery 
of  the  amount  of  their  respective  assessments  or  for  repairs, 
as  provided  in  section  fifty-six  of  this  act,  which  shall  be 
deemed  a  remedy  concurrent  with  the  proceedings  for  the 
enforcement  of  such  assessment  and  charges  hereinbefore 
provided;  and  the  entries  kept  by  the  Superintendent  of 
Public  Streets  and  Highways  in  the  record  book  of  assess- 
ments and  charges,  or  a  copy  therefrom  certified  by  the  said 
Superintendent  to  be  a  true  copy  thereof,  shall  he  prirna  facie 
evidence  in  said  Court  of  the  regularity  of  all  the  proceed- 
ings prescribed  in  this  article." 

May  18th,  1861,  an  act  was  passed  amending  the  act  above 
referred  to,  the  eighteenth  section  of  which  is  as  follows : 

**  Sections  fifty-one,  fifty-five,  and  fifty-nine  of  the  act  to 
which  this  is  an  amendment,  commonly  called  the  '  Consolida- 
tion Act,'  are  hereby  repealed.  This  act  shall  take  effect  and 
be  in  force  from  and  after  the  first  day  of  June  next." 

In  March,  1861,  the  Board  of  Supervisors,  in  the  form  and 
mode  prescribed  by  the  act,  awarded  to  plaintiff  a  contract 
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for  grading  a  street  adjacent  to  a  certain  lot  owned  then  by 
defendant)  and  an  assessment  therefor  was  levied  upon  the 
property  owners,  including  defendant,  against  whom  the 
assessment  was  one  hundred  and  twenty-eight  dollars  and 
twenty-one  cents. 

Plaintiff  completed  the  work  about  the  first  of  May,  1861, 
and  on  the  twenty-fourth  of  that  month  received  from  the 
Superintendent  a  certificate  authorizing  him  to  collect  from 
the  several  property  owners  the  amounts  assessed  against 
them;  and  in  August,  1861,  having  previously  demanded  of 
defendant  the  amount  of  his  assessment,  which  was  refused, 
commenced  this  action  in  a  Justice's  Court  to  recover  the 
same. 

The  complaint  sets  forth  in  detail  the  performance 
by  the  city  ^officers  and  by  plaintiff  of  the  various  [117] 
requirements  of  the  act  preliminary  and  subsequent 
to  the  letting  of  the  contract,  the  performance  of  the  work  by 
him,  the  certificate  of  the  Superintendent,  and  the  demand 
upon  defendant  and  his  refusal  to  pay.  In  stating  the  dates 
of  the  several  acts,  the  form  of  the  averment  is,  that  "on  or 
about"  a  certain  day  the  act  was  done,  and  after  setting  forth 
the  contract,  it  is  averred  that  the  plaintiff  *'  duly  performed'' 
all  the  conditions  therein  on  his  part. 

Defendant  demurred  to  the  complaint,  and  the  demurrer 
being  overruled,  plead  a  general  denial.  On  the  trial,  plain- 
tiff had  judgment,  and  defendant  appealed  to  the  County 
Court,  where  the  case  was  tried  anew  with  the  same  result. 

In  the  County  Court,  defendant  moved  to  dismiss  the  action, 
because  of  the  insufficiency  of  the  complaint,  and  objected  to 
all  the  evidence  of  plaintiff  when  offered,  and  at  the  close  of 
the  trial  moved  to  strike  it  all  out,  on  the  ground  that  "there 
was  no  evidence  to  prove  any  tax  assessment  or  charge  against 
the  defendant." 

The  record  book  of  the  Superintendent,  containing  the  entry 
of  the  assessment,  and  also  a  diagram  of  the  street  and  lots 
adjacent  was  offered  by  plaintiff,  and  objected  to  by  defendant, 
on  the  ground  "that  no  predicate  for  its  introduction  had  been 
laid." 

All  these  objections  and  motions  of  defendant  were  over- 
ruled.   Defendant  moved  for  a  new  trial,  which  was  denied; 
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and  from  this  order  and  also  from  the  judgment  the  present 
appeal  is  taken  by  him. 

S.  H,  Brodie,  for  Appellant. 

The  claim  is  for  a  tax  and  iostricti  Juris.  (4  Comst.  419- 
429;  12  Cal.  83,  478.) 

I.  The  repeal  of  section  fifty-nine  of  the  Consolidation  Act 
on  June  1st,  1861,  before  the  commencement  of  this  action, 
takes  away  this  remedy  for  the  collection  of  the  tax.  (Stat. 
1861,  553,.sec.  18;  BuOerY.  Palmer,  1  Hill,  N.  T.,  324.)  It  is 
not  pretended  that  plaintiff  had  any  contract  with  defendant. 

n.  The  plaintiff  must  aver  and  prove  all  that  the  statute 
requires.  (BlanchardY.  Bdderman,  18  Cal.  261;  Dye  v.  Dye, 
11  Id.  165;  10  Id.  632,  633.)  The  averment  that  an 
[118]  act  is  *" duly"  done  is  bad.  (1  Chit.  PL  236,  note  L) 
When  time  is  important,  it  must  be  averred  with  cer- 
tainty; "about"  will  not  do.  (Blackwell  on  Tax  Titles,  601.) 
The  complaint  is,  therefore,  defective. 

As  to  the  proofs,  plaintiff  did  not  pretend  to  make  out  a 
case  by  common  law  proofs.  He  introduced  no  evidence  as 
to  the  work  having  been  ordered  by  the  Board  of  Supervisors, 
or  as  to  any  publication  in  a  newspaper  as  required  by  law,  or 
as  to  ownership  of  the  land;  but  he  relied  solely  upon  sup- 
posed statutory  or  constructive  proof — that  is,  on  section 
fifty-nine  of  the  Consolidation  Act.  But  that  section  was 
repealed  long  before  the  commencement  of  this  action  by  the 
Statute  of  1861  (p.  553,  sec.  18.)  Of  course,  it  was  in  the 
power  of  the  Legislature  to  alter  the  rules  of  evidence. 

III.  The  diagram  and  assessment  not  only  do  not  show  an 
assessment  by  quarter-blocks,  as  required  by  sections  thirty- 
seven  and  forty-seven  of  the  Consolidation  Act,  but  they  show 
that  one  quarter,  instead  of  being  one  hundred  and  thirty- 
seven  and  one-half  feet  deep,  was  only  assessed  seventy  feet. 
This  objection  alone  is  fatal  to  plaintiff's  right  to  recover. 

Robert  (7.  &  David  Rogers,  for  Bespondent. 

I.  Assessments  under  a  street  contract  are  in  the  nature  of 
a  tax,  and  as  such,  are  a  personal  charge,  as  well  as  a  charge 
on  the  property.     (People  v.  Seymour,  16  Cal.  342.) 

n.    The  repeal  of  section  fifty-nine  of  the  Statute  of  1859| 
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(Consolidation  Act,  Laws  of  1859,  146,)  which  alone  gave  a 
personal  action  and  concurrent  remedy,  did  not  affect  the  right 
of  respondent  to  recover.  The  contract  was  fully  consum- 
mated under  the  Law  of  1859,  and  the  repeal  of  section  fifty- 
nine  was  pro  ianto  unconstitutional,  because  the  repealing  act 
not  only  operated  upon  the  remedy,  but  upon  the  obligations 
of  the  contract,  and  amounted  to  a  denial  of  the  right  which 
had  already  accrued  under  the  contract.  (McCauley  v.  Brooks, 
16  Cal.  30-33,  and  cases  there  cited.) 

III.  The  diagram  required  to  be  made,  only  exhibits  the 
lots  which  are  assessed  and  chargeable  for  the  work.  The 
record  book  is  the  prima  fade  evidence  of  the  regularity  of  all 
the  proceedings,  and  it  becomes  conclusive  proof  in  die  ab- 
sence of  other  testimony. 

*rV.     The  complaint  is  sufficient,  and  contains  an     [119] 
averment  of  every  fact,  proof  of  which  is  required. 
But  there  is  no  appeal  from  the  order  overruling  the  de- 
murrer. 

Cope,  J.  delivered  the  opinion  of  the  Court — Field,  C.  J. 
and  Norton,  J.  concurring. 

This  is  an  action  to  recover  of  the  defendant  his  proportion 
of  an  assessment  levied  to  defray  the  expenses  of  work  done 
on  a  street  crossing  in  the  city  of  San  Francisco.  The  suit 
was  brought  under  the  fifty-ninth  section  of  the  Consolidation 
Act,  and  the  first  point  made  is,  that  in  1861,  and  prior  to 
the  commencement  of  the  suit,  this  section  was  repealed. 
The  repealing  act  is  absolute  in  its  terms,  but  it  was  not  in- 
tended that  the  repeal  should  affect  past  contracts,  for  that 
would  have  been  to  impair  their  obligation,  which  the  Legis- 
lature had  no  power  to  do.  The  section  created  a  persona] 
liability  in  the  property  holder,  and  gave  the  contractor  a 
right  of  action  against  him  for  its  enforcement,  and  an  appeal 
affecting  this  liability  would  amount  pro  ianto  to  an  abroga- 
tion of  the  contract.  No  point  is  made  as  to  the  validity  of 
the  section,  but  simply  as  to  its  repeal;  and  no  effect  can  be 
given  to  the  repeal  as  against  a  contract  previously  made  and 
executed. 

The  other  points  do  not  seem  to  be  well  taken,  nor  are  they 
Htated  with  sufficient  particularity  to  entitle  them  to  much 
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consideration.  It  is  objected  to  the  complaint  that  an  aver- 
ment stating  an  act  to  have  been  '^  duly"  done  is  bad,  and 
that  when  time  is  important  it  must  be  averred  with  certainty, 
'^  about"  not  being  sufficient.  The  portions  of  the  complaint 
to  which  these  objections  apply  are  not  pointed  out;  and  in 
respect  to  the  first,  it  is  sufficient  to  say  that  where  an  aver- 
ment stating  an  act  to  have  been  done  would  be  good,  the 
additional  word  will  not  make  it  bad.  As  to  the  second,  we 
do  not  see  that  it  amounts  to  anything  more  than  an  abstract 
proposition,  for  in  reading  the  complaint  we  are  unable  to 
discover  any  averment  in  which  time  is  material.  On  the 
trial  of  the  case  the  defendant  seems  to  have  regarded  his 
safety  as  depending  upon  his  capacity  to  object,  and  the 
record  discloses  an  array  of  exceptions  rarely  equaled.     There 

is  an  exception  for  every  step  in  the  proceedings,  and 
[120]     the  case  found  its  way  to  a  con-*clusion  over  a  barrier 

.)f  objections  as  formidable  as  legal  ingenuity  could 
make  it.  The  points  presented,  however,  are  few  in  number, 
and  so  far  as  we  are  capable  of  understanding  them,  the 
questions  involved  are  easily  disposed  of.  It  is  contended 
that  the  diagram  given  in  evidence  shows  that  the  assessment 
was  improperly  made;  but  we  find  on  its  face  nothing  to 
justify  us  in  so  regarding  it.  It  appears  in  the  record  with- 
out explanation,  and  it  is  impossible  from  an  inspection  of  it 
to  determine  whether  the  assessment  was  properly  made  or 
not.  The  warrant  of  the  Street  Superintendent  was  the  only 
authority  required  by  the  plaintiff  to  demand  payment,  and 
together  with  the  other  evidence  offered  it  was  sufficient 
prima  facie  to  entitle  him  to  recover.  The  subsequent  pro- 
ceedings provided  for  relate  to  the  remedy  against  the  pro- 
perty, and  have  no  reference  to  the  concurrent  remedy  agpinst 
the  person.  The  appeal  given  is  from  the  assessment,  and 
not  from  the  proceedings  under  the  warrant. 
Judgment  affirmed 
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HOFP  V.  BAUM. 

NoncB  TO  Quit— SuBaEQTTENT  Occupation,  howGonbtbued.— H.  served  upon  hi» 
tenant  B.',  who  was  oocnpying  tinder  him  certain  premiaes  at  a  rent  of  two  hun- 
dred and  fl%  dollars  per  month,  a  notice  to  quit.  Before  the  time  at  which,  by 
the  effect  of  the  notice,  the  tenancy  would  have  terminated,  B.,  through  a  third 
person,  proposed  to  H.  to  continue  his  occupancy  at  a  rent  of  three  hundred  dollars^ 
with  which  proposal  H.  expressed  himself  satisfied,  but  did  not  in  terms  notify  B. 
of  his  acceptance  of  it.  B.  continued  to  occupy  the  premiaes:  ffeidj  in  an  action 
by  H.  for  rent  at  the  rate  of  three  hundred  dollars  per  month,  that  it  must  be 
inferred  that  the  subsequent  occupation  of  B.  was  with  the  consent  of  H.,  on  the 
basis  of  the  proposal  rather  than  as  a  trespasser,  and  that  plaintiff  was  entitled  to 
recover. 

Appeal  from  tho  Fourth  Judicial  District. 

The  facts  are  sufEiciently  stated  in  tha-opinioiLr  Plaintiff 
had  judgment,  and  defendant  appeals. 

James  McCabe,  for  Appellant. 

^It  is  not  shown  that  Baum  was  ever  informed  that  t^21] 
Hoff  was  satisfied  with  the  proposition  to  remain  at 
an  increased  rent.  Plaintiff's  assent  to  it  without  notifying 
Baum  that  he  accepted  it,  does  not  show  that  the  understand- 
ing was  similtaneous,  reciprocal,  mutual,  or  concurrent. 
Hence  it  is  no  contract.  (Story  on  Cont.  81,  sec.  128;  Cook 
V.  Oxley,  3  Term  E.  653;  1  Chitty's  Plead.  297;  Livingston  v. 
Bogers,  1  Caines,  584;  Tucker  v.  Wood,  12  Johns.  190;  Keep 
V.  Hall  &  Goodiich,  Id.  397;  Hayes  v.  Warren,  2  Strange,  933; 
Penn.y  Del.  &  Md.  Steam  Nav.  Co.  v.  Dandridge,  8  Gill  & 
Johnson,  248;  WkUaU  v.  Morse,  5  Sergt.  &  R.  358;  Morrison 
V.  Ives,  4  S.  &  M.  652.) 

The  notice  to  quit  terminating  the  tenancy  on  the  twenty- 
fifth  day  of  August,  1861,  is  fatal  to  this  action,  because  the 
tenancy  being  thereby  terminated,  the  relation  of  landlord 
and  tenant  did  not  exist  after  August  25th,  (the  time  during 
which  rent  is  claimed,)  and  assumpsit  will  not  lie  where  that 
relation  does  not  exist.  Action  in  the  nature  of  trespass  for 
mesne  profits  is  the  only  remedy.  (3  Comyn's  Dig.,  1st  Am. 
from  5th  Lon.  ed..  Covenant  F,  272;  Feaiherstonhaugh  v.  Brad-- 
fiAaw;,  1  Wend.  134;  Brack  y.  Grey,  2  Denio,  84;  Birch  y.  Wright, 
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1  Term  R.  378;  Jackson  v.  Shddm,  5  Cowen,  348;  Smith  v. 
Stewart,  6  Johns.  46;  Bancroft  y.  Wardell,  13  Id.  489.) 

No  presumption  of  a  new  leasing  is  raised  by  the  continued 
occupation  of  Baum.  (Ballentine  v.  McDowell,  2  Scammon, 
28;  HemphUl  v.  Tevia,  4  Watts  &  S.  635;  Boggs  v.  Black,  1 
Binney,  333;  Dan/orth  v.  Sargeant,  14  Mass.  491;  Jackson  v. 
2^^fer,  2  Johns.  444;  Boston  v.  Binney,  11  Pick.  1.) 

Cfeoi,  Brownson  &  HitteU,  for  Respondent. 

Cope,  J  delivered  the  opinion  of  the  <3ourt — Jb^iELD^-O.- J. 
and  NoBTON,  J.  concurring. 

This  is  an  action  to  recover  the  sum  of  $1,200  for  the  use 
and  occupation  of  certain  premises  in  the  city  of  San  Fran- 
oisco.  The  complaint  sets  up  an  agreement  to  pay  a  monthly 
rent  of  three  hundred  dollars  for  the  use  of  the  premises, 

and  the  question  is  whether  this  agreement  has  been 
([122]     proved.     It  appears  that  the  ^defendant  had  been 

occupying  the  premises  at  a  monthly  rent  of  two  hun- 
dred and  fifty  dollars,  and  that  the  plaintiff  served  upon  him 
a  notice  to  quit.  The  effect  of  this  notice  was  to  terminate 
the  tenancy  on  the  twenty-fifth  of  August,  1861,  previous  to 
which  time  the  defendant  proposed  to  the  plaintiff,  through 
the  agency  of  a  third  person,  to  continue  his  occupancy  at  a 
rent  of  three  hundred  dollars.  This  proposal  was  communi- 
cated to  the  plaintiff,  who  expressed  himself  as  satisfied  with 
it,  but  there  is  no  positive  evidence  that  he  notified  the  de- 
fendant of  his  acceptance.  The  defendant  remained  in  pos- 
session, however,  and  the  inference  is  that  he  did  so  with  the 
consent  of  the  plaintiff,  and  that  the  proposal  was  accepted. 
We  must  infer  this,  or  infer  that  he  kept  possession  against 
the  plaintiff's  will  and  as  a  trespasser,  and  of  the  two  in* 
ferences  we  adopt  the  former. 
The  judgment  is  affirmed. 
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PIEKSON  V.  McOAHTTiTj. 

^  (hull  Etidbncb  to  yabt  Wbttten  I^*8TBUMENT.— The  rale  that  Terbal  eridenoe  is 
inadmissible  to  contradict  or  vary  a  written  contract,  is  inapplicable  where  a  mis- 
take has  been  made  and  the  object  is  to  correct  it. 

BpomuTioN  OF  CoMTBACT.— Where  in  reducing  an  agreement  to  writing  a  material 
clause  has  been  omitted  by  mistake,  a  party  seeking  to  avail  himself  of  the  actual 
contract  must  obtain  a  reformation  of  the  writing,  either  by  a  distinct  proceeding 
to  reform  it  or  by  specially  pleading  the  mistake  in  the  action  in  which  the  con- 
tract is  sought  to  be  used,  and  asking  its  correction  as  independent  relief.  Under 
a  pleading  which  simply  states  the  terms  of  a  contract,  the  introduction  of  a 
written  agreement  respectmg  the  subject  matter  cannot  be  followed  by  oral  proof 
of  a  material  clause  alleged  to  have  been  omitted  by  mistake  from  the  writing. 

AOBEEKFNT  INVALID  FOB  WANT  OF  CoNSiDEBATiON.— An  agreement  between  a  debtor 
and  a  single  creditor  for  the  acx^eptance  by  the  latter  of  an  amount  less  than  the 
debt  in  satisfaction,  is  invalid  for  want  of  consideration;  but  such  an  agreement 
between  a  debtor  and  two  or  more  creditors  is  valid,  the  engagement  of  one  behig 
a  sufficient  consideration  for  that  of  the  others. 

Sebvice  of  Attachment,  Effect  oF.—The  service  upon  the  defendant,  in  an  action 
to  recover  money,  of  a  writ  of  attachment  at  the  suit  of  a  third  person  against  the 
plaintiff,  cannot  be  plead  by  the  defendant  in  bar  of  a  recovery.  The  only  effect 
of  the  service  of  the  attachment  is  to  suspend  the  proceedings  until  the  determina- 
tion of  the  suit  in  which  it  is  issued. 

♦Appeal  from  the  Fifth  Judicial  District. 

The  complaint  avers  that  in  February,  1861,  the  defendant, 
Philip  McCahill,  was  indebted  for  goods  sold  and  delivered 
to  Taaffe,  McCahill  &  Co.,  in  the  sum  of  $1,784  64,  and  to 
Canfield,  Pierson  &  Co.,  in  the  sum  of  $967  89;  and  that  this 
indebtedness  was  at  that  time,  for  a  valuable  consideration, 
sold  and  assigned  by  said  creditors  to  the  plaintiff,  and  has 
not  been  paid,  and  prays  judgment  for  the  amount  and  in- 
terest. 

The  answer  denies  the  allegations  of  the  complaint,  and  by 

way  of  further  defense  alleges  **  that  on  the day  of  Deo. 

1859,  he  (defendant)  was  indebted  to  Taaffe,  McCahill  &  Co., 
and  also  to  Canfield,  Pierson  &  Co.,  with  other  creditors  in 
various  amounts,  including  all  the  indebtedness  of  this  defen- 
dant contracted  in  the  wny  of  business;  and  that  at  said  time 
a  settlement  and  composition  of  all  said  debts  was  had  and 

^  Olted  as  authority  in  Sdihauxiy  v.  Brady,  23  Cal.  124;  and  Pierson  v.  McCahiU,  Id. 
254.  See  as  to  relief  from  mistake,  Wagenblagt  v.  Washburn,  12  Csl.  212;  Palmer  v. 
rafioe,lS  CaL  567;  Sldridge  y.  See  Tup  Co.,  17  Gal.  56;  Lestrade  r.  Barlh,  19  Oal. 
660;  Pierson  v.  JUBVaJiiO,  21  Gal.  122.  See  also  Coles  v.  SouUtnft  ante  47,  and  note, 
a  0.,  82  OaL  127 ;  iiMfiftoot  ?.  CAambeWain,  59  OiO.  687. 
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agreed  upon  by  and  between  the  defendant  and  said  creditors, 
whereby  the  said  Taaffe,  McOahill  &  Co.,  and  the  said  Can- 
field,  Pierson  &  Co.,  with  said  other  creditors,  agreed  with 
said  defendant  to  accept  and  receive  from  him  by  way  of 
composition,  the  sum  of  fifty  cents  on  the  dollar  of  said  in- 
debtedness in  full  payment  and  satisfaction  of  all  such 
indebtedness,  respectively,  which  the  defendant  did  then 
agree  with  them  to  pay,  and  which  this  defendant,  in  pur- 
suance of  said  agreement,  did  pay  to  all  said  creditors  in  full 
satisfaction  and  discharge  of  their  several  claims  against  him. 

''And  all  said  creditors,  including  Taaffe,  McCahill  &  Co. 
and  Canfield,  Pierson  &  Co.,  accepted  and  received  the  said 
payments  severally  in  full  satisfaction  and  discharge  of  the 
amounts  so  due  them,  as  aforesaid,  excepting  the  sum  of 
ninety-nine  dollars,  a  balance  remaining  due  to  said  Taaffe, 
McCahill  &  Co.,  according  to  the  terms  of  said  settlement 
and  composition  on  the  seventh  day  of  February,  1861,  and 
which  amount  was  gamisheed  in  the  suit  of  Fcdkner,  Bell  & 
Co.  V.  Taaffe,  McCahill  &  Co.,  by  process  issued  out  of  the 
District  Court  in  the  Twelfth  Judicial  District,  City  and 
County  of  San  Francisco,  whereby  defendant  was  restrained 
and  prevented  from  paying  the  same,  and  still  holds  said 
amount  subject  to  the  decision  in  said  action.  And 
[124]  defendant  avers  that  the  ^accounts  sued  upon  in  this 
action  are  the  same  satisfied,  settled,  and  dischai^ed 
as  above  alleged.'* 

The  replication  denied  the  new  matter  set  up  in  the  answer. 

On  the  trial,  the  defendant  introduced  in  evidence  an  agree- 
ment of  composition,  of  which  the  following  is  a  copy. 

*  In  consideration  of  one  dollar  paid  to  me  by  my  several 
creditors,  a  schedule  of  which  is  hereby  attached,  and  in  con- 
sideration of  their  several  accounts  against  me,  amounting  in 
all  to  about  $12,000,  I  hereby  assign,  sell,  make  over,  and 
transfer,  to  William  Higgins,  iheir  lawful  agent  and  attorney, 
my  whole  stock  of  goods  contained  in  my  store  in  the  city  of 
Stockton;  also  all  accounts,  debts,  and  notes  due  me,  with 
the  understanding  that  they  shall,  through  their  agent,  realize 
out  of  the  same  sufficient  to  pay  each  and  every  one  of  them 
fifty  cents  for  every  dollar  I  owe  them,  and  thai  after  this 
amount  is  realized  they  agree  to  place  me  again  in  possession 
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of  {he  remaining  stock,  uncollected  accounts,  and  notes. 
McCahill  has  the  priyilege  of  taking  out  of  the  proceeds  of 
the  goods  and  debts  one  hundred  dollars  per  month  for  per- 
sonal and  family  expenses.  In  witness  whereof,  I  have  here- 
unto set  my  hand  and  seal.     San  Francisco,  Dec.  21st,  1859. 

"P.  McCahill,        [seal.] 

"  We,  the  undersigned  creditors  of  P.  McCahill,  agree  to 
the  foregoing  contract  : 

*  *  Janson,  Bond  &  Co $1,442  04 

"Taaflfe,  McCahill  &  Co 4,122  07 

' '  T.  Henderson 886  69 

''H.  Cohn&Co 960  50 

"Durung,  Donnelly  &  Co 446  83 

•'L.  AM.  Sacks*  Co 419  04 

"T.  J.  Coffin  &  Co 318  12 

''Canfield,  Pierson  A  Co 1,600  00 

*' Jones,  Tobin  &  Co 697  59 

*'Myger,  Wolf  &  Co 337  75 

"  S.  Mikkol 754  87 

"Meushbeuter  &  Bertherd 229  52 

"Badger  &  Lindenberger 221  37" 

'^^The  defendant  then  offered  to  show  by  witnesses  [125] 
that  plaintiff's  assignors  were  present  at  tiie  meeting 
of  creditors  at  which  the  written  contract  was  negotiated,  and 
that  the  creditors  had  there  agreed  to  fully  release  and  dis- 
charge the  defendant  upon  the  payment  of  fifty  cents  on  the 
dollar  of  their  respective  claims;  and  that  the  agreement  was 
drawn  up  by  the  request  of  the  creditors,  and  that  by  mistake 
the  person  who  wrote  it  left  out  the  words  ''in  full  satisfaction 
and  discharge  of  their  respective  claims  against  defendant," 
and  that  it  was  the  intention  of  the  creditors  to  discharge  the 
defendant  upon  the  payment  of  fifty  cents  on  the  dollar. 

To  this  evidence  the  plaintiff  objected,  on  the  ground  that 
the  proof  was  in  effect  to  vary  a  written  agreement,  and  was 
inadmissible  imder  the  pleadings.  The  Court  overruled  the 
objection,  and  the  plaintiff  excepted. 

The  defendant  also  offered  in  evidence  a  copy  of  the  writ  of 
attachment  referred  to  in  the  answer  with  proof  of  a  notice  of 
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garnishee  to  him,  which,  under  exception  by  plaintiff,  was 
admitted. 

The  jury  found  a  verdict  for  defendant,  in  accordance  with 
which  judgment  was  entered.  Plaintiff  moved  for  a  new  trial, 
which  was  denied,  and  from  this  order  and  the  judgment  the 
appeal  is  taken  by  him. 

Tompkins  <&  Compton,  for  Appellant. 

I.  The  Court  erred  in  holding,  that  parol  evidence  was 
admissible  to  show  that  the  words  ''in  full  satisfaction  and 
discharge  of  their  respective  claims,"  were  at  the  time  of 
making  the  written  agreement  between  McCahill  and  his 
creditors,  left  out  by  mistake. 

1st.  The  evidence  was  inadmissible  under  the  pleadings, 
no  mistake  in  the  agreement  being  alleged  in  the  answer; 
therefore,  neither  parol  or  other  evidence  could  be  given 
under  this  answer  to  show  that  fact.  Parol  evidence  is  in- 
admissible to  vary,  contradict,  or  add  to  a  written  agreement. 
(Palmer  v.  Green,  6  Cow.  14;  DeLong  v.  Stanton,  9  Johns.  38; 
Efner  v.  SJiaw,  2  Wend.  567;  Sessions  v.  Barjield,  2  Bays,  594; 
Brannan  v.  Mesick,  10  Cal.  95;  Lee  v.  Evans,  7  Id.  424.) 

2d.  If  there  be  any  mistake  in  the  agreement,  it  cannot  be 
shown  in  this  collateral  way.  The  remedy  in  such  a 
[126]  case  is  to  *seek  the  aid  of  a  Court  of  Equity  to  correct 
the  mistake.  If  it  was  possible  for  the  defendant  to 
avail  himself  of  it  in  this  action,  it  could  only  be  after  setting 
it  up  fully  in  the  answer,  and  thus  enabling  the  plaintiff  to 
take  issue  upon  it  and  prepare  to  meet  it  at  the  trial. 

II.  The  Court  erred  in  allowing  parol  evidence  to  be  given 
to  show  that  prior  to  and  cotemporaneous  with  the  making  of 
the  written  agreement  it  was  the  intention  of  McCahill's 
creditors  to  discharge  him  upon  the  payment  of  fifty  cents 
on  the  dollar. 

The  intentions  of  the  creditors  are  all  merged  in  the  written 
agreement  itself,  and  whatever  the.  contracting  parties  did  not 
choose  to  incorporate  in  the  writing  was  waived,  and  the  writing 
cannot  now  be  added  to  or  varied  by  parol  evidence.  (Austin 
V.  Sawyer,  9  Cow.  39;  Falconer  v.  Oarrismi,  McCord,  209; 
Gibson  V.  WaU,  1  McCord  Ch.  409;  Creesy  v.  UoOey,  14  Wend. 
30;  Palmer  v.  Green,  6  Cow.  14;  DeLong  v.  Stanton,  9  Johns. 
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38;  Sessions  v.  Barfidd,  2  Bays,  94;  Bertrand  v.  Byrd,  5  Ark.  65; 
Brannan  v.  Mesick,  10  Cal.  95;  2  Ark.  383;  7  Ves.  218;  4  Taunt. 
786;  2  B.  &  C.  684;  1  Murph.  426;  Man.  Co.  v.  Heald,  6  Green. 
381;  BrigJiam  v.  Rogers,  17  Mass.  581;  West  Man.  Co.  v.  Siarle, 
15  tick.  225;  Kellogg  y.  Richards,  14  Wend.,  stated  and  noted, 
451;  Wilson  v.  Harrison,  3  Fairf.  58;  Small  v.  Quincy,  4  Green. 
497;  JFes507i  v.  Carroll,  1  Ala.  251;  HamiUony.  Wagne,  2  Marsh. 
331;  5ond  v.  Hass,  2  Dall.  133;  Zee  v.  Biddh,  1  Id.  175; 
Pleasants  v.  Pemherton,  2  Id.  196;  iVbr^on  v.  PFeZ?,  Tyler,  381; 
McMunn  v.  Oi^ew,  1  Ya-tes,  135;  Morris  v.  Edwards,  1  Hanson, 
189;  Smith  v.  Goddard,  Id.  178;  0'£?a?a  v.  Hall,  4  Dall.  340; 
CZari  V.  McMillan,  1  Car.  LawB.  265;  SnmmerviMeY.  Stephen- 
son, 3  Stewart,  271;  Enpuy  v.  Gray,  1  Ala.  357;  Adams  v. 
Beard,  1  Blackf.  191;  5u«er  v.  Suddith,  6  Mon.  541;  Brayton 
V.  Fowler,  5  Mass.  1;  Cozzins  v.  Whitaker,  3  Stewart  A;  Porter, 
322;  Stackpole  v.  Arnold,  11  Mass.  27;  McFarhxn  v.  Moore,  1 
Term  Hep.  174;  Washburn  v.  Cordie,  15  Pick.  53;  Johnson  v. 
Miller,  14  Wend.  199;  Brewster  y.  Countrymun,  Id.  416;  Feococik 
V.  ifcCaZZ,  1  Gnflf.  329;  C'077die<  v.  /Sterens,  1  Mon.  74;  ifon;ey 
V.  Grabham,  5  Adoph.  &  E.  361;  2>ean  v.  Mason,  4 
Cow.  428;  McKuman  v.  Hender-^son,  1  Penn.  417;  [127] 
Vandervoort  v.  Smith,  2  Caines,  141;  Parkhurst  v.  Fan 
Causlandt,  1  John.  Ch.  822;  Stephens  v.  Cooper,  Id.  425,  429; 
Crilpins  Y.  Consignee,  1  Pet  C.  C.  85;  fliwcy  v.  Newton,  7  Pick. 
29;  1  Con.  122;  Randall  y.  PMlips,  1  Mason,  378,  383;  Durham 
V.  Baker,  2  Day,  137;  Tribble  v.  Cham,  6  Marsh.  141;  Perrini 
Y.  Cheeseman,  6  Halst.  174;  Boriman  v.  Johnston,  12  Wend. 
566;  Johnston  v.  Blackman,  11  Cow.  350-353;  /Stote  v.  Collins, 
6  Hanne,  142;  iV^.  J.  G^as  i.  Cb.  v.  ifec.  i^'tVe  ins.  Co.,  2  Hall, 
N.  Y.  108;  2?racB//  v.  5en<?y,  8  Vt.  243;  Franklin  y.  Long,  7 
Gil.  &  John.  407;  Butch  v.  T/te  Penn.  Coal  Co.,  4  Eawle,  130; 
Borger  v.  i^os/er  and  Bail,  Id.  540;  Brooks  v.  Mabbie,  4  Stewart 
&  Porter,  96;  Higlitown  v.  tTb^,  2  Porter,  311,  312;  itfod  v. 
iS'^er,  5  Id.  504.) 

m.  The  garnishment  of  defendant  was  no  bar  to  the 
action;  it  could  only  operate  as  a  suspension  of  proceeding 
until  the  attachment  proceedings  were  disposed  of.  (Drake 
on  Attach,  sees.  700,  701;  McFaddenY.  O'DoweU,  18  Cal.  160.) 

Z>.  S.  Terry,  for  Bespondent. 
Cal.  Bxm.t  vol.  xxi.— 9  129 
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The  written  agreement  of  composition  does  not  purport  to 
be  an  entire  contract,  or  to  express  fully  the  intention  of  the 
parties;  it  is  simply  an  assignment  of  the  personal  chattels, 
and  the  respondent  is  not  bound  by  its  recital  as  to  consider- 
ation, but  may  show,  by  parol,  other  and  additional  consider- 
ations than  those  expressed  in  the  paper.  (Emmonds  v. 
LUOefield,  13  Me.  233;  Tyler  y.  Carleton,  7  Greenl.  175;  Wal- 
lace V.  Wallace,  4  Mass.  135;  WiUcinson  v.  ScoU,  17  Id.  249.) 

The  evidence  excepted  to  was  offered  to  prove  that  the 
consideration  for  the  assignment  was  on  the  part  of  the 
creditors  to  accecpt  it  as  a  full  satisfaction  of  their  claims 
against  the  respondent.  This  evidence  was  properly  ad- 
mitted. (See  cases  above  cited;  1  Parson*s  on  Gont.  355, 
and  notes.)  No  attempt  was  made,  nor  any  evidence  intro- 
duced, to  vary  or  contradict  the  terms  of  the  agreement 
introduced  in  evidence. 

The  respondent  only  sought  to  show  the  intention  of  the 
parties  to  the  agreement,  and  tho' consideration  which  induced 
him  to  enter  into  it.  This,  as  we  have  already  shown,  he  had 
a  right  to  do. 

[128]        *CoPE,  J.  delivered  the  opinion  of  the  Court — 
Field,  C.  J.  and  Nobton,  J.  concurring* 

This  is  an  action  upon  two  aecounts,  one  in  favor  of  Taaffe, 
McGahill  &  Co.,  and  the  other  in  favor  of  Canfield,  Pierson 
&  Co.,  for  goods,  wares,  and  merchandise  sold  and  delivered. 
The  plaintiff  sues  as  assignee  of  the^e  accounts,  and  the  de- 
fendant sets  up  in  defense  a  composition  between  him  and  the 
assignors  of  the  plaintiff,  by  which  it  was  agreed  that  upon 
the  payment  of  fifty  per  cent,  of  the  amount  due  he  should 
be  discharged  from  liability.  He  avers  performance  on  his 
part,  except  as  to  a  small  balance  upon  the  account  of  Taaffe, 
McCahill  &  C,  and  as  to  that  avers  that  it  has  been  attached 
in  his  hands  at  the  suit  of  a  creditor  of  that  firm.  On  the 
trial  of  the  case,  the  defendant  gave  in  evidence  a  written 
agreement  between  him  and  his  creditors,  transferring  to  a 
trustee  certain  property,  from  the  sales  of  which  he  was  to 
pay  the  amoxmt  agreed  on,  but  containing  no  provision  for  a 
discharge.    Parol  evidence  was  introduced  to  show  that  this 
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provision  was  omitted  by  mistake,  which  evidence  was  ob- 
jected to  as  improper,  and  its  admission  is  assigned  as  error. 

It  is  well  settled  that  verbal  evidence  is  inadmissible  to 
contradict  or  vary  a  written  contract,  but  this  rule  is  inappli- 
cable where  a  mistake  has  been  made,  and  the  object  is  to 
.correct  it.  In  this  case,  however,  the  mistake  is  not  averred 
in  the  answer,  and  the  agreement  having  been  given  in  evi- 
dence without  regard  to  the  mistake,  oral  testimony  was  not 
admissible  to  vary  it  by  the  incorporation  of  a  new  term. 
There  is  no  doubt  of  the  power  of  the  Court  to  reform  the 
instrument,  but  this  could  only  be  done  upon  a  direct  appli- 
cation, and  the  matter  should  have  been  stated  in  the  answer 
as  a  distinct  ground  of  relief.  Until  reformed,  the  instrument 
must  stand  as  the  contract  of  the  parties,  and  it  was  error  to 
aUow  the  defendant  to  prove  a  different  contract,  or  to  give 
evidence  of  an  intention  different  from  that  actually  expressed. 
The  rule  upon  the  subject  is  universal  and  inflexible,  and  until 
the  contract  has  been  reformed  so  as  to  express  the  intention 
of  the  parties,  the  defendant  cannot  claim  the  benefit  of  that 
intention. 

A  point  is  made  as  to  the  validity  of  the  agreement 
as  stated  in  ^the  answer,  it  being  contended  that  the  [129] 
agreement  as  therein  set  forth  is  without  consideration 
and  void.  The  answer  states  an  agreement  to  accept  fifty  per 
cent,  of  the  amount  due,  etc.,  and  the  authorities  are  unani- 
mous that  as  between  a  debtor  and  a  single  creditor  such  an 
agreement  is  invalid.  Where,  however,  several  creditors  are 
parties  to  the  agreement  the  rule  is  different,  the  engagement 
of  one  being  a  sufficient  consideration  for  the  engagement  of 
the  others.  This  is  the  only  consideration  appearing  in  the 
answer,  but  the  agreement  given  in  evidence  shows  an  ad- 
ditional consideration  in  the  transfer  of  properly  for  the  pay- 
ment of  the  amount.  As  it  will  be  necessary  to  amend  the 
answer  before  the  case  is  retried,  the  foundation  for  the 
objection  made,  even  if  it  were  tenable,  will  be  removed. 

The  only  further  point  necessary  to  be  noticed  is  in  regard 
to  the  attachment,  which  we  think  is  not  so  pleaded  as  to  be 
effectual  for  any  purpose.  It  is  averred  that  an  attachment 
was  issued  and  levied,  but  beyond  this  nothing  appears  in 
relation  to  the  attachment  suit,  except  the  names  of  the 
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parties  and  the  Oourt  in  which  it  was  brooght.  The  nature 
of  the  suit  is  not  stated,  nor  is  it  alleged  that  the  suit  is  still 
pending  and  undetermined,  and  the  facts  disclosed  are  in- 
sufficient to  prevent  a  recovery.  In  no  event  was  the  defen- 
dant entitled  to  a  judgment,  for  the  only  effect  which  the 
attachment  could  have  was  to  suspend  the  proceedings,  and 
whether  well  pleaded  or  not  it  was  erroneous  to  treat  it  as  a 
bar. 
The  judgment  is  reversed,  and  the  cause  remanded. 


HUMISTON  V.  SMITH  d  al. 

Bevital  OB  Emfobcebcent  of  JnDOMZNT.-^Tbe  'writ  of  scire  facias  is  a  remedy  un- 
known to  our  practice,  and  cannot  be-employed  for  the  reyival  or  enforcement  of 
a  judgment. 

GiviL  AcnoN— What  it  Inolxtdes.— The  term  *' civil  action"  in  that  section  of  the 
Practice  Act,  providing  that  ''there  shall  be  in  this  State  bnt  one  form  of  civil 
action  for  the  enforcement,  etc.,"  includes  the  remedies  provided  for  the  enforce- 
ment of  judgments. 

Rehedies  Exclusive.— The  system  of  remedies  provided  by  our  Practice  Act  is  ex. 

'      elusive,  and  when  it  provides  an  adequate  remedy  no  other  can  be  pursued. 

[130]         *Appeal  from  the  Third  Judicial  District. 

On  the  twenty-fifth  day  of  February,  1861,  the  appellants 
applied  to  the  Third  District  Court  for  the  county  of  Alameda 
for  a  writ  of  scire  facias^  to  enforce  a  judgment  for  some  $10,000, 
previously  recovered  by  them  in  said  Cou^t  against  the  respon- 
dents, and  then  unsatisfied.  The  writ  was  issued,  directed  to 
the  Sheriff  of  the  county,  and  commanding  him  to  make  known 
to  the  defendants  in  the  judgment  (respondents  here)  that  they 
must  appear  before  the  said  Court  at  a  day  named  and  show, 
if  they  or  either  of  them  knew  anything,  why  the  plaintiffs 
should  not  have  execution  upon  the  judgment. 

The  writ  having  been  returned  served,  the  defendants  on 
the  day  fixed  to  show  cause  appeared  and  moved  to  quash  the 
writ,  on  the  ground  that  it  was  not  a  form  of  remedy  which  was 
authorized  by  our  law. 

The  motion  to  quash  was  granted,  and  the  plaintiffs  having 
excepted  to  this  order  now  appeal  from  it. 

^  Peovls  V.  Jordan,  66  CaL  65L 
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J.  B.  Jbtonsend,  for  Appellant. 

That  no  provisions  on  the  subject  of  the  writ  of  scire/adas 
or  proceeding  thereunder  are  to  be  found  in  our  Practice  Act 
may  be  admitted.  The  writ  may,  therefore,  in  that  sense,  be 
said  to  be  "unknown  to  our  code." 

But  there  are  other  writs  which  are  equally  "unknown  to 
our  code,"  which  nevertheless  exist,  and  may  be  issued  and 
prosecuted  in  this  State.  The  writ  of  error  is,  in  like  manner, 
imknown  to  our  code,  and  yet  it  issues  from  this  Court,  and 
is  the  continuation  of  an  action  brought  in  the  lower  Court 
for  the  purpose  of  review  and  reversal  if  found  erroneous  in 
cases  where  an  appeal  has  not  been  provided  by  our  Practice 
Act. 

The  writs  of  assistance  and  sequestration  are  likewise  "un- 
known to  our  code,"  and  yet  are  issued  whenever  required,  to 
enable  a  party  to  obtain  the  full  benefit  of  a  judgment  in  his 
favor,  or  to  execute  such  judgment,  or  enforce  an  order  of  the 
District  Courts. 

These  latter  two  writs,  it  is  true,  are  issued  in  chancery 
cases;  but  the  provisions  of  our  code,  or  Practice  Act, 
purport  to  be  com-*plete,  and  are  as  fully  applicable  [131] 
to  that  class  of  cases  as  to  those  at  common  law.  No 
distinction  is  made  in  the  form  of  action,  or  in  the  mode  of 
proceeding,  whether  the  remedy  is  legal  or  equitable.  In 
both  classes  of  cases,  a  common  form  of  action  is  prescribed, 
and  an  outline  of  the  proceedings  to  final  judgment  and  exe- 
cution is  laid  down.  But  to  carry  into  complete  execution 
and  effect  such  judgment  when  obtained,  the  Courts  may  and 
do  issue  any  and  all  other  writs  known  to  either  the  common 
law,  or  chancery  systems  of  practice.  Their  right  to  do  this 
is  expressly  recognized,  if  not  conferred,  by  the  twenty-second 
section  of  the  "Act  concerning  Courts  of  Justice  and  Judicial 
Officers."     (Wood's  Dig.  150,  art.  644.) 

No  writ,  therefore,  known  to  the  common  law  or  chancery 
practice,  and  which  is  necessary  or  proper  to  enable  our 
Courts  to  carry  into  full  execution  and  satisfaction  the  judg- 
ments rendered  by  them,  can  be  "repugnant  to"  or  "incon- 
sistent with"  the  provisions  of  our  Practice  Act,  merely  because 
it  is  not  named  in  it,  and  is,  in  that  sense,  unknown  to  it.    The 
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whole  error  of  the  Judge  below  in  this  case  arises  from  his 
considering  the  scire  faciaa  to  revive  a  judgment  as  a  new 
and  independent  action.  The  authorities,  both  English  and 
American,  clearly  show  that  it  is  not.  It  is  merely  the  con- 
tinuation of  the  old  action  for  the  purpose  of  having  the 
judgment  which  has  already  been  rendered  therein  fully 
satisfied,  if  the  same  has  not  already  been  done.  The  writ 
is  merely  to  call  the  defendant  back  into  Court  after  the  lapse 
of  a  certain  length  of  time,  to  allow  him  to  show,  if  he  can  or 
desires,  that  the  judgment  has  been  satisfied,  before  aUowing 
the  plaintiff  an  execution  thereon. 

Our  Practice  Act  has  made  such  writ  unnecessary,  if  the 
plaintiff  is  able  to^obtain  his  satisfaction  within  five  years 
from  the  rendition  of  the  judgment,  to  that  extent  enlarging 
the  time  allowed  by  the  common  law.  But  if  not  so  able  he 
might,  under  the  two  hundred  and  fourteenth  section  and 
before  its  repeal  by  the  Legislature  ci  1861,  have  likewise 
obtained  an  execution  by  motion  before  and  by  leave  of  the 
Court. 

This,  however,  we  apprehend,  was  not  the  only  remedy 
which  the  judgment  creditor  might  pursue.  It  is  well 
[132]  settied  that  the  giving  ^of  a  statutory  remedy  or  pro- 
ceeding for  the  enforcement  of  an  existing  right  does 
not  take  away  any  previous  remedies  existing  at  common  law, 
unless  express  words  of  repeal  or  prohibition  are  used. 
(Farmer's  Turnpike  v.  Coventry,  10  Johns.  385;  CaMen  v.  Uh 
dred,  16  Id.  220;  Clark  v.  Broum,  18  Wend.  220;  Stafard  v. 
IngersoU,  3  Hill,  38;  Peopk  v.  Craycroft,  2  Cal.  244;  Bex  v. 
Bolnnsm,  2  Barr,  803,  805. 

At  common  law  such  creditor  might  have  maintained  a  new 
action  upon  the  judgment,  which  by  lapse  of  time  was  pre- 
sumed satisfied,  and  obtained  a  new  judgment  thereon  and 
satisfaction  thereof.  (Coym's  Dig.  Debt,  A  2;  1  Chit.  PL 
111;  Ames  v.  Hoy,  12  Cal.  19.)  Or  he  might  (at  least  since 
the  statute  of  Westminster  2d,  13.Edw.  I.,  which  is  a  part  of 
the  common  law  of  England,  as  adopted  in  this  State)  have 
continued  the  proceedings  in  the  original  action  by  the  writ 
of  scire  facias,  which  was  in  that  class  of  cases  an  interloc- 
utory writ  in  the  nature  of  process  for  the  purpose  of  obtain- 
ing a  revival  of  the  old  judgment  and  execution  and  satisfac- 
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iion  thereof.    (2  Tidd's  Practice,  1102, 1103, 1096, 1105, 1106; 
2  Archb.  Pr.  87.) 

The  nature  and  functions  of  this^writ,  in  that  class  of  cases, 
as  a  mere  continuation  of  the  prior  action,  are  clearly  shown 
by  the  following  authorities:  Treamrer  v.  Foster,  7  Verm. 
62;  Wolf  V.  Penser/ord,  4  Ham.  O.  397;  Executors  of  WrigU 
V.  NuU,  1  Term,  388;  McGill  v.  Pereigo,  9  Johns.  259. 

There  is  nothing  in  the  Practice  Act  of  this  State  which 
either  before  or  since  the  repeal  of  the  two  hundred  and 
fourteenth  section,  has  prohibited  a  party  from  selecting  and 
pursuing  which  of  the  several  remedies,  to  enforce  the  pay- 
ment of  his  judgment,  he  may  choose.  It  is  not  questioned 
that  if  he  brings  a  new  action  thereon,  he  must  bring  it  in 
the  one  form  prescribed  by  our  Practice  Act.  But  if  his 
proceedings  are  merely  in  continuation  of  the  former  action, 
and  for  the  purpose  of  obtaining  an  execution  upon  the  judg- 
ment rendered  therein,  the  same  rule  which  would  require 
him  to  adopt  the  form  of  an  action  for  obtaining  that  relief, 
would  require  the  adoption  of  the  like  form  whenever  a 
plaintiff  applies  for  any  other  interlocutory  or  executive 
remedy.  As  before  intimated,  the  repeal  of  the  two 
hundred  and  fourteenth  section  has  only  ^taken  away  [133] 
the  statutory  mode  of  obtaining  the  satisfaction  of  a 
judgment  after  the  lapse  of  five  years.  The  two-commou  law 
modes  of  arriving  at  the  same  result,  remain — that  is  the 
remedy  by  a  new  action  thereon — in  the  nature  of  an  action 
of  debt,  and  that  of  a  revival  of  such  judgment  by  a  con- 
tinuation of  the  original  proceedings. 

A,  M.  Crane^  for  Eespondent. 

I.  The  writ  of  sdre  facias  is  not  a  common  law  writ. 
(2  Just.  469;  8  Bac.  Abr.  600;  Coke  Lit.  6,  290;  3<:)o.  12;  4 
Mad.  248;  3  Wood,  189;  2  Eever's  Hist.  190;  3  Bl.  Com. 
421,  original  paging.) 

II.  The  writ  of  scire  fodas  is  prohibited  by  the  Practice 
Act  and  inconsistent  with  its  provisions,  and  therefore  <;annot 
be  resorted  to. 

Ihe  first  case  to  which  we  refer,  and  which  really  covers 
the  entire  ground  and  is  decisive  of  the  question,  is  that  of 
Cameron  v.  Youngs  6  How.  Pr.  372.     In  that  case  a  sdre 
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/ados,  as  authorized  by  the  revised  statutes  of  New  York, 
had  been  issued  to  revive  a  judgment.  On  motion  to  set 
aside  the  writ,  the  question  arose  whether  section  four  hun- 
dred and  twenty-eight  of  the  code  as  amended  in  1849, 
whereby  this  writ  was  by  name  and  in  express  terms  abolished, 
applied  to  any  other  than  records  of  a  public  nature.  The 
Court  (Harris  J.)  without  deciding  the  question  upon  that 
section  (428)  held  in  express  terms  that,  independent  of  that 
repealing  section  the  writ  was  superseded  by  the  code,  being 
inconsistent  with  its  general  provisions.  That  the  only  legal 
way  to  proceed  was  by  action — ^filing  a  complaint,  issuing  a 
summons,  and  demanding  as  relief  that  an  execution  be 
issued  upon  the  judgment.  And  this  decision  is  fully  con- 
curred in  by  Judge  James,  in  Alden  v.  Clark,  11  How.  Pr. 
209,  who  says:  **.But  Justice  Marvin  held  in  Cameron  v. 
Young,  6  How.  372,  that  as  a  scire  facias  was  an  action,  it 
was  abolished  by  section  sixiy-nine  of  the  code,  in  which  de- 
cision I  fully  concur."  And  Judge  Mitchell,  in  1  Abbott, 
127,  cites  both  of  the  foregoing  decisions  with  approbation. 

Our  code,  like  that  of  New  York,  provides  that 
[134]     there  shall  be  *but  one  form  of  action,  and  one  uni- 
form mode  of  procedure,  and  the  above  authorities 
are  in  point  and  decisive. 

in.     The  proceeding  by  scire  fackis  is  an- action. 

''A  sdre  facias  is  considered  as  an  action,  or  in  the  nature 
of  an  original.  (2  Bouvier's  Law  Die.  499.)  The  defendant 
may  plead  to  it,  and  it  is  in  that  respect  considered  as  an 
action.     (Id.)" 

Cope,  J.  delivered  the  opinion  of  the-Court — Field,-<X  J. 
and  Norton  J.  concurring. 

This  is  an  appeal  from  an  order  quashing  a  writ  of  sdre 
facias,  issued  by  the  District  Court  for  Alameda  Coimty,  to 
revive  a  judgment.  The  writ  recites  that  the  judgment  is 
unsatisfied,  and  requires  the  defendants  to  appear  and  show 
cause  why  the  plaintiff  should  not  have  execution,  etc.  The 
relief  sought  by  the  writ  is  amply  provided  for  by  the  Prac- 
tice Act,  and  the  remedy  invoked  is  inconsistent  with  the  pro- 
visions of  that  act.  The  act  expressly  declares  that  ''There 
shall  be  in  this  State  but  one  form  of  civil  action  for  the  en- 
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forcement  or  protection  of  private  rights,  and  the  redress  or 
prevention  of  private  wrongs;"  and  the  terms  ''civil  action" 
include  the  remedies  provided  for  the  enforcement  of  jadg- 
ments.  The  intention  was  to  adopt  a  uniform  and  complete 
system,  and  it  is  impossible  to  give  effect  to  that  intention  if 
parties  are  at  liberty  to  disregard  the  course  of  proceeding 
pointed  out.  The  system,  if  it  be  a  system  at  all,  is  neces- 
sarily exclusive,  and  the  introduction  of  other  remedies  would 
destroy  its  uniformity  and  defeat  the  purposes  of  the  act. 
There  is  some  discussion  in  the  briefs  as  to  whether  the 
remedy  by  scire /ados  is  a  part  of  the  common  law  as  adopted 
in  this  country,  but  in  the  view  taken  this  question  is  imma- 
terial. It  is  a  remedy  unknown  to  our  practice,  or  if  known 
is  not  applicable  in  a  case  of  this  character  where  appropriate 
remedies  are  expressly  provided.  The  Courts  of  New  York 
have  frequently  determined  that  the  code  of  that  State,  the 
provisions  of  which  are  similar  to  those  of  our  Practice  Act, 
abolished  and  superseded  the  writ  of  scire  /ados.  The  sub- 
ject was  fully  considered  in  Cameron  v.  Toung,  6  How.  Pr, 
372,  and  Alden  v.  Clark,  11  Id.  209,  and  an  examination  of 
these  cases  will  show  that  they  are  directly  in  point  upon  the 
question  before  us. 
The  order  is  affirmed. 


*SH0EE8  d  cd.  V.  SCOTT  BIVER  COMPANY  et  al.     [135] 

'  Dbobsb  of  FoBBOLoeuBB,  Effeot  of.— a  decree  foreclofling  a  mortgage  cuts  off 
all  right  of  snoh  sabaeqnent  purchasers  or  incnxnbranoers  as  are  made  parties  to 
the  foreclosure  action. 

Tenant  in  Possession,  Who  is.— A  person  who,  after  the  commencement  of  an 
action  to  foreclose  a  mortgage,  acquires  possession  of  the  premises  from  one  of 
the  defendants  and  continues  to  occupy  after  a  sale  under  the  decree  of  foreclosure 
is  a  "  tenant  in  possession,"  and  liable  as  such  to  the  purchaser  for  the  rents  and 
profits  accruing  between  the  sale  and  the  execution  of  the  Sheriff's  deed. 

Managino  Aqent  not  a  Tenant  in  Possession.— B.  having  a  possessory  interest 
in  certain  premises  which  had  been  sold  under  a  foreclosure  decree  employed  M. 
to  manage  the  property,  and  receive  aU  its  proceeds  and  pay  them  over  in  certain 

*  Oi ted  as  authority  in  Orattan  t  .  Wiggins^  28  Cal.  35. 
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fixed  proportioDB  to  B.  and  8.:  Held,  thai  H.  vns  a  mere  agent  of  B.  and  not  a 
"  tenant  in  possession,"  and,  therefore,  not  liable  to  the  purchaser  at  the  sale  for 
the  rents  and  profits. 
PiiB0aiA8EB  AT  JUDICIAL  SAiiB,  BioHTS  ov.— Whether  the  purchaser  at  a  Judicial 
sale  can  maintain  an  action  for  the  rents  and  profits  against  the  tenant  in  posses- 
sion before  reoeiving  his  deed  firom  the  Bheriff— Query. 

Appeal  from  the  Ninth  Judicial  District. 

On  the  twenty-eighth  of  July,  1866,  the  Scott  River  Com- 
pany mortgaged  certain  ditch  property  of  which  it  was  owner 
to  the  plaintiffs.  In  December,  1856,  one  Lamphier  recov- 
ered a  judgment  against  the  company  for  $1,819,  and  on  the 
seventeenth  of  January,  1857,  the  property  was  sold  under 
an  execution  upon  this  judgment,  and  Lamphier  became  the 
purchaser  for  Ayb  himdred  dollars. 

On  the  eleventh  of  February,  1857,  the  company  executed 
to  E.  Steele  a  trust  deed,  by  the  terms  of  which  he  was  to 
possess,  manage,  and  take  the  profits  of  the  property  for  the 
period  of  two  years,  and  apply  the  net  proceeds:  first,  to  the 
payment  of  a  debt  due  him,  which  was  secured  by  a  mortgage 
upon  the  property  executed  in  1855;  and  second,  to  the  re- 
imbursement of  himself  for  advances  which  he  agreed  to 
make  to  the  company  for  the  purpose  of  enabling  it  to  pay 
off  certain  other  incumbrances,  among  which  was  the  balance 
of  the  Lamphier  judgment  and  his  lien  by  his  certificate  of 
sale,  which  latter  Steele  was  to  purchase.  Upon  receiving 
his  debt  and  the  sums  advanced  by  him,  with  interest,  the 
property  was  to  be  surrendered  by  Steele  to  the  company* 

According  to  this  agreement,  Steele  purchased  the 
[136]     Lamphier  certificate  of  sale.     This  cer-*tificate  he,  on 

the  third  day  of  Sept.,  1857,  assigned  to  A.  H.  Steele, 
who,  on  the  twenty-second  day  of  April,  1859,  assigned  it  to 
S.  S.  Bichardson.  In  August,  1859,  E.  Steele  also  assigned 
to  Bichardson  his  bond  and  mortgage,  and  other  claims 
against  the  company,  with  his  rights  under  the  trust  deed. 

In  January,  1859,  while  Steele  was  in  possession  under  the 
trust  deed,  plaintiffs  commenced  an  action  to  foreclose  their 
mortgage,  making  him  a  party  defendant  with  the  company, 
and  on  the  twenty-third  of  March  obtained  a  decree  of  fore- 
closure in  the  usual  form,  under  which  the  property  was  sold 
on  the  eleventh  of  August,  1859,  the  plaintiffs  becoming  the 
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purchasers^  for  the  sum  of  $6,200,  and  receiving  from  the 
Sheriff  a  certificate  of  sale. 

Between  the  commencement  of  the  action  and  the  sale 
under  the  decree,  Bichardson  took  possession  under  his  as- 
signment from  Steele.  Before  his  assignment,  Steele  had 
borrowed  money  of  one  Smyth,  to  be  used  in  repairing  the 
ditch,  and  had  agreed  with  him  that  Peter  McQueen  should 
manage  the  ditch  and  collect  the  proceeds  of  sales  of  water, 
and  pay  one-fourth  of  them  to  Smyth  and  three-fourths  to 
Steele;  and  after  the  assignment  to  Bichardson,  McQueen 
was  continued  by  him  and  Smyth  in  the  same  position  and 
under  a  like  arrangement. 

The  present  action  was  commenced  October  14th,  1859, 
against  the  Scott  Biver  Company,  E.  Steele,  S.  S.  Bichard- 
son, and  Peter  McQueen.  The  complaint  charged  that  Steele, 
Bichardson,  and  McQueen  had  been  in  possession  of  the  ditch 
since  the  eleventh  day  of  August,  1859 — the  date  of  plaintiffs' 
purchase  under  the  deeree  of  foreclosure — and  had  received 
the  rents  and  profits,  amounting  to  five  hundred^  dollars  per 
month;  and  that  these  parties  were  insolvent,  and  prayed  a 
judgment  against  them  for  the  back  rents  already  received, 
and  that  a  receiver  be  appointed  to  take  charge  of  the  pro- 
perty and  receive  its  proceeds  for  the  benefit  of  plaintiffs 
until  the  expiration  of  the  time  of  redemption.  A  receiver 
pendente  lite  was  appointed;  defendants  answered,  and  a  trial 
was  had  before  the  Court  without  a  jury,  which  resulted  in  a 
finding  in  favor  of  plaintiffs.  A  decree  was  entered  that 
Bichardson  and  McQueen  pay  to  plainti£b  five  hundred  and 
twelve  dollars  for  back  rents  received  by  them;  that 
the  temporary  receiver  *should  pay  to  plaintiffs  the  [137} 
money  already  received  by  him,  and  should  continue 
to  collect  the  rents  during  the  remainder  of  the  time  for  re- 
demption, and  pay  them  to  plaintiffs  under  the  order  of  the 
Court,  and  restraining  all  the  defendants  from  receiving  the 
rents  during  that  period* 

Defendants  moved  for ^  new  trial,  which  was  denied,  and 
from  this  order  and  the  judgment  McQueen  and  Bichardson 
appeal. 


Crockett  d  Crittenden,  for  Appellants. 
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I.  Any  judgment  in  this  case  against  McQueen  is  contrary 
to  law,  because  McQueen  was  not  in  possession.  He  was  a 
mere  agent,  and  his  possession  was  Bichardson^s.  A  judgment 
against  both  Bichardson  and  McQueen  clearly  cannot  be  main- 
tained. They  were  not  jointly  in  possession.  The  case  pro- 
ceeds upon  the  idea  that  whoever  had  the  money,  whether  he 
collected  it  directly  from  the  property  or  received  it  from  the 
person  who  did  collect  it,'  was  liable  to  the  plaintiffs  for  it. 
Upon  the  same  principle,  a  creditor  of  Bichardson  receiving 
the  money  in  payment  of  a  debt  would  also  be  liable  to  the 
plaintiffs. 

Bichardson  and  McQueen  could  not  both  have  the  money. 
Upon  proof  that  one  had  it,  the  other  should  in  reason  be 
discharged. 

n.  Neither  Bichardson  nor  McQueen  was  liable  to  any 
judgment  in  this  action,  because  they  were  not  **  tenants  in 
possession"  within  the  meaning  of  the  law.  McQueen,  as  we 
said,  was  the  mere  agent  of  Bichardson;  and  the  latter  held 
adversely  to  tjie  plaintiffs  and  the  company — for  he  held  under 
the  certificate  of  purchase  and  the  contract. 

By  ''tenants  in  possession"  the  statute  means  the  judgment 
debtor,  or  any  one  in  possession  under  him  and  who  is  liable 
to  pay  rent  to  him.  The  liability  of  one  in  possession  is  not 
altered  nor  enlarged  by  force  of  the  sale;  but  after  the  sale  he 
must  pay  to  the  purchaser  what  before  he  was  liable  to  pay  jbo 
the  debtor.     (Beynolds  v.  Lathrop,  7  Cal.  46.) 

Here,  Bichardson  was  not  liable  to  pay  anything  to  the 
company.  The  income  of  the  ditch  he  was  to  receive  to  his 
own  use.  Would  one  who  entered,  not  under  the 
[138]  judgment  debtor  but  ad-*versely  to  him  and  under 
a  claim  of  title,  be  bound  to  pay  the  rents  to  the 
purchaser?  Would  a  subsequent  mortgagee,  who  was  in 
possession  by  consent  of  his  mortgagor  and  entitled  to  apply 
the  profits  to  his  own  debt,  and  who  had  not  been  made  a 
party  to  a  foreclosure  of  a  prior  mortgage,  be  bound  to  pay 
rent  after  a  sale  to  the  prior  mortgagee  as  purchaser? 

Til.  The  whole  proceeding  is  radically  wrong.  The  case 
is  not  one  of  equitable  jurisdiction  at  all.  Even  if  Bichard- 
son and  McQueen  had  been  in  possession  within  the  meaning 
of  the  statute,  they  were  entitled  to  the  possession  until  the 
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expiration  of  the  six  months  allowed  for  redemption,  and  were 
onlj  liable  for  the  rents  and  profits  in  a  common  law  action 
for  the  value  of  the  use  and  occupation. 

They  could  not  be  ousted  from  the  possession  in  the  man- 
ner attempted  in  this  case  and  effected  by  the  judgment. 
(Pr.  Act,  sees.  235,  236;  Gay  v.  MiddleUm  et  <d,,  5  Oal. 
392.) 

The  estate  is  not  in  the  mortgagee  nor  in  the  purchaser 
until  the  deed  is  executed.  The  insolvency  of  a  mortgagee 
and  the  insufficiency  of  the  security  constitute,  therefore,  no 
ground  for  the  appointment  of  a  receiver  pending  proceedings 
to  foreclose,  and  it  is  error  in  such  a  case  to  appoint  a  re- 
ceiver.    (Guy  V.  /cfe,  6  Cal.  99.) 

Upon  the  same  principle  such  ajQ  appointment  after  sale  and 
before  the  execution  of  the  Sheriff's  deed,  upon  an  allegation 
of  insolvency  of  the  tenants  in  possession,  if  such  were  the 
fact,  which  it  was  not  here,  is  error. 

Geo.  Cadwalader,  for  Bespondent. 

The  two  hundred  and  thirty-sixth  section  of  the  Practice 
Act  says:  ''The  purchaser  from  the  time  of  the  sale  until  a 
redemption,  and  a  redemptioner  from  the  time  of  his  redemp- 
tion until  another  redemption,  shall  be  entitled  to  receive 
from  the  tenant  in  possession  the  rents  of  the  property  so 
sold,  or  the  value  of  the  use  and  occupation  thereof." 

In  McDevitt  v.  SuUivan,  8  Cal.  592,  and  Harris  v.  Beynolds, 
13  Id.  514,  this  section  has  been  construed.  In  the  latter,  it 
was  held  that  the  words  **  tenant  in  possession"  were 
broad  enough  *to  include  the  judgment  deBtor  him-  [139] 
self  as  well  as  parties  placed  in  possession  by  him. 
That  case  is  the  fullest  imaginable  authority  for  this,  and  must 
necessarily  control  it — indeed,  it  goes  much  further  than  is 
necessary  for  us. 

Steele  was  a  party  to  the  action  foreclosing  the  mortgage, 
and  the  decree  bound  him,  and  barred  whatever  interest  he 
had  in  the  property.  When  there€^ter  he  placed  McQueen 
and  Bichardson  in  possession,  they  took  subject  to  our  de- 
cree— they  could  have  no  higher  rights  to  the  rents  and  profits 
than  Steele  had — and  Steele's  right  had  been  declared  sub- 
ordinate to  ours.     McQueen  is  the.  mere  agent  or  water  rent 
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collector,  as  Eeynolds  was  in  Harris  v.  Beynolcb,  and  liable 
upon  the  same  principle. 

Our  mortgage  being  prior  in  point  of  time  to  the  lease  oi 
grant  to  E.  Steele,  it  was  not  in  the  power  of  the  Scott  Bivei 
Company  to  make  such  a  lease  or  grant  of  its  rents  as  to.pre- 
yent  our  right  accruing  under  the- statute  to  those  rents. 

Cope,  J  delivered  the  opinion  of  the  Court — FtwTiT),  C.  J. 
and  NoBTON,  J.  concurring. 

The  Scott  Biver  Water  and  Mining  Company  executed  to 
the  plaintiff  a  mortgage  upon  certain  ditch  property  in  the 
county  of  Siskiyou.  The  mortgage  debt  not  being  paid,  a  suit 
was  brought,  and  a  decree  obtained  under  which  the  property 
was  sold — the  plaintiffs  becoming  the  purchasers,  and  receiv- 
ing the  usual  certificate  of  sale,  and  at  the  expiration  of  six 
months  thereafter  a  deed.  The  present  suit  was  brought  to 
recover  the  rents  and  profits  during  a  portion  of  the  time 
aUowed  for  redemption,  and  to  obtain  an  injunction  and  the 
appointment  of  a  receiver.  A  judgment  was  rendered  granting 
the  relief  asked;  and  from  this  judgment  two  of  the  defend- 
ants, McQueen  and  Bichardson,  appeal. 

The  matters  chiefly  relied  on  for  a  reversal  grow  out  of 
certain  transactions  between  the  Scott  Biver  Company  and 
one  Steele.  These  transactions  took  place  subsequently  to 
the  execution  of  the  mortgage,  and  we  do  not  see  in  what 
respect  the  rights  of  the  plaintiffs  were  prejudiced  by  them. 
Steele  was  in  possession  of  the  property  when  the  foreclosure 
suit  was  commenced,  and  was  made  a  party  to  the  suit; 
[140]  and  his  rights,  whatever  they  may  have  been,  *were 
cut  off  by  the  decree.  Bichardson  came  in  under 
Steele,  and  as  the  tenant  in  possession,  is  undoubtedly  re- 
sponsible for  the  rents  and  profits.  McQueen  was  the  agent 
of  Bichardson,  and  though  having  the  actual  management  of 
the  property,  can  hardly  be  regarded  as  standing  in  the 
position  of  a  tenant.  His  possession  was  the  possession  of 
Bichardson;  and  we  are  of  opinion  that  the  remedy  of  the 
plaintiffs  is  confined  to  the  latter.  It  is  true,  the  proceeds 
arising  from  the  use  of  the  property  went  into  the  hands  of 
the  former,  but  the  statute  only  gives  a  remedy  against  the 
tenant  in  possession.    The  right  to  recover  rests  upon  the 
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statute;  and  the  tenant  in  possession  is  the  only  person 
against  whom  the  right  exists.  It  is  possible  that,  as  against 
Bichardson,  so  far  as  his  personal  liability  is  concerned,  the 
suit  was  prematurely  brought,  but  this  point  is  not  made. 
The  suit  was  brought  before  the  plaintiffs  obtained  a  deed, 
and  it  may  be  a  question  as  to  whether  a  cause  of  action  had 
then  accrued.  There  is  no  doubt,  however,  that  the  plaintiffs 
were  entitled  to  a  receiver;  and  we  think  the  judgment  should 
be  affirmed,  except  as  to  McQueen.  To  that  extent  it  must 
be  reversed,  but  we  shall  affirm  it  in  other  respects. 
Ordered  accordingly. 


OAEPENTTER  v.  QBANT, 

EJZoncKEfT— DESOBiPTioir  OF  PBsmsES  IN  GovPLAinT.— A  descriptioii  of  real  pro- 
perty in  a  compLunt  in  ejectment  giving  one  of  the  lines  bonnding  the  premises 
ae  ronning  due  weet  to  the  source  of  a  designated  creek,  is  not  so  Insuiflcient  and 
indefinite  as  to  sustain  a  demnrrer  on  the  ground  of  its  alleged  insofSciency.  If 
there  be  in  fact  more  than  one  soiarce  of  the  creek,  that  fiict  cannot  be  taken  ad- 
vantage of  by  demurrer.    It  can  only  be  matter  for  proof  on  the  trial. 

Idem.— A  description  of  premises  in  a  complaint  as  follows:  "  Oommenciog  at  a 
point  in  the  Walnut  Greek  three  hundred  yards  north  of  the  Mt.  Diablo  base  line; 
ihence  running  due  east  two  miles;  thence  due  south  to  a  point;  thence  due  west 
to  the  source  of  said  Walnut  Creek;  and  thence  down  said  creek  to  pbu»«f  begin- 
ning:" Held,  to  be  sufficient  on  demurrer. 

Appeal  from  the  Fourth  Judicial  District. 

The-facts  appear  in  the-opinion. 

*H,  W.  Carpentier,  Appellant  in  pro.  jw.  [1^] 

JE^  W.  F.  Sloan,  for  Bespondent,  contended  that  the  source 
of  a  stream  is  too  indefinite  a  call  for  boundary  to  enable  the 
defendant  to  answer  intelligently,  or  the  Sheriff,  in  the  event 
of  plaintiff's  recovering,  to  give  restitution;  and  cited  3  A. 
K.  Marsh,  604;  2  Id.  163;  4  Bibb.  378;  8  Cowen,  427. 

Field,  C.  J.  delivered  the- opinion  of  the  Court — Oope^  J. 
and  Norton,  J.  concurring. 

To  the  complaint  in  this-i^ase,  which  is  an  action  of  eject- 
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ment,  a  demurrer  was  interposed  on  several  grounds,  and 
among  others,  for  alleged  insufficiency  of  the  description  of 
the  premises;  and  on  this  ground  the  demurrer  was  sustained. 
The  plaintiff  declining  to  amend  the  complaint,  final  judg- 
ment was  entered  for  the  defendant.  The  premises  are 
situated  in  Contra  Costa  County;  and  the  deseription  given 
Is  as  follows:  '*  Commencing  at  a  point  in  the  Walnut  Creek 
three  hundred  yards  north  of  the  Mt.  Diablo  base  line; 
thence  running  due  east  two  miles;  thence  due  south  to  a 
point;  thence  due  west  to  the  source  of  said  Walnut  Creek; 
and  thence  down  said  creek  to  the  place  of  beginning."  The 
alleged  insufficiency  consists  in  the  designation  of  the  south- 
west comer  as  "the  source  of  said  Walnut  CreehJ**  The  de- 
scription, it  is  contended,  is  indefinite  and  uncertain — as 
there  may  in  fact  be  several  sources  of  the  creek.  It  is  true 
there  may  be  several  sources — so  there  may  be  several  chan- 
nels; but  if  such  be  the  case,  the  uncertainty  of  the  descrip- 
tion can  only  arise  upon  the  proofs.  In  the  absence  of  pr6of, 
we  cannot  presume  such  is  the  fact.  The  term  '*  source"  is 
defined  by  Webster  as  **  Properly,  the  spring  or  fountain 
from  which  a  stream  of  water  proceeds,  or  any  collection  of 
water  within  the  earth  or  upon  its  surface  in  which  a  stream 
originates."  The  complaint  designates  it  as  a  certain  and 
definite  place,  and  for  the  purposes  of  the  demurrer  the  des- 
ignation must  be  taken  as  true.  There  may  not  be  in  truth 
any  Walnut  Creek  in  the  county,  and  the  description  given 

may  in  consequence  be  an  impossible  one;  but  if  such 
[142]     be  the  case,  the  fact  cannot  be  taken  ^advantage  of  by 

demurrer.  It  can  only  be  matter  for  proof  on  the  trial. 
Judgment  reversed,  and  cause  remanded,  with  leave  to  the 
defendant  to  answer  upon  payment  of  costs  upon  the  demurrer 
and  of  the  appeal  in  this  Court. 


PES^A  v.  yancb. 

PiBT  PAXKEirr  MUST  BB  EviDENOED  BT  Wbiitno.— A  part  payment  doei  not  Mdb  % 
debt  from  ibe  operation  of  our  Statute  of  LimitationB,  tinless  sooh  payment  i» 
evidenced  by  a  writing  signed  by^e  party  to  be  charged  thereby. 
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*  Idem. — Section  thirty-one  of  the  Limitation  Act  excludes  all  acknowledgmenta 
and  promises  not  in  writing;  and  a  promise  implied  from  the  fact  of  part  payment 
oonstitutee  no  exception. 

MxMOBAMDUM  ON  BoND.— A  memorandum  indorsed  upon  an  overdue  bond,  stating 
a  receipt  of  a  portion  of  the  debt,  and  also  extending  the  time  and  changing  in 
some  respects  the  terms  of  payment,  signed  by  the  obligee  alone,  but  assented  to 
by  the  obligor,  is  not  a  writing  "signed  by  the  party  to  be  charged  thereby,"  and 
does  not  affect  the  operation  of  the  limitation  statuta 

Idek.— If  the  signing  of  such  a  memorandum  by  the  creditor  and  the  assent  to  it 
by  the  debtor  be  yiewed  as  a  new  and  distinct  contract  for  the  payment  of  money, 
it  would  be  a  mere  verbal  contract,  an  action  upon  which  would  be  barred  by  the 
lapse  of  two  years  from  the  time  of  payment  fixed  by  its  terms. 

Appeal  from  the  Seventh  Judicial  District. 

This  action  was  brought  to  enforce  a  vendor's  lien  for  the 
purchase  money  of  certain  lands  conveyed,  on  the  seventh  day 
of  November,  A.  D.  1863,  by  Pena,  the  respondent,  to  Vance, 
the  appellant.  The  purchase  consideration  was  $10,000; 
$3,050  was  paid  in  cash,  and  the  personal  bond  of  Yanco, 
payable  in  one  year,  was  given  for  the  balance  of  $6,950. 

Nothing  was  paid  upon  the  bond  until  November  6th,  1855. 
At  this  date  the  appellant  and  respondent  met,  by  agreement, 
at  the  office  of  John  Currey,  Esq.,  in  Benicia,  and  there,  with 
his  assistance  as  their  mutual  adviser,  e£fected  the  arrangement 
which  is  evidenced  by  the  memorandum  indorsed  on  the  bond — 
set  forth  in  the  opinion  of  the  Court.  Gurrey  testifies 
that  Pena  was  pressipg  for  *his  money,"  and  that  Vance  [143] 
was  willing  to  pay  a  portion  of  it  at  that  time,  but  de- 
sired an  extension  for  the  balance.  The  due-bill  mentioned 
in  the  memorandum  was  given  and  subsequently  paid  by 
Vance.  It  appears  by  a  subsequent  receipt,  indorsed  on  the 
bond,  that  on  the  tenth  of  November,  1856,  Vance  paid  the 
interest,  according  to  the  terms  of  the  memorandum,  up  to 
November  6th,  1856,  and  also  $1,200  on  the  principal.  Since 
that  time  nothing  has  been  paid. 

The  action  was  commenced  August  9th,  1860.  The  answer 
set  up  two  defenses;  one  the  Statute  of  Limitations,  and  the 

*  That  the  new  promise  mnst  be  in  writing,  cited  as  authority  in  ffeirdin  y.  Castro, 
22  Cal.  102;  and  Porter  y.  Elam,  25  Cal.  292.  See  McCarthy  y.  White,  post  496.  The 
doccrine  affirmed  in  McCormick  y.  Brown,  86  Cal.  185;  and  see  FarreU  y.  Palmer,  86 
Gal.  192;  ChaJbot  y.  Tucker,  39  CaJ.  488,  citing  McCormick  y.  Brown,  86  Cal.  180,  as 
anthoxiiy. 

Cal.  Bxptb.,  yol.  xzx.— 10  145 

Digitized  by  VjOOQIC 


lU  Twjl  v.  Vance.  [Sup.  Ct. 

other  a  failure  of  title  to  the  property  for  which  the  bond  was 
given.     The  plaintiff  had  judgment,  and  defendant  appeals. 

John  Beynolck,  for  Appellant. 

I.  It  is  not  contended  that  the  cause  of  action  upon  the 
original  bond  survived  at  the  commencement  of  this  action, 
unless  it  was  revived  and  extended  by  the  indorsement  of  the 
sixth  of  November,  1855 — it  being  payable  more  than  five 
years  before  suit  commenced. 

The  receipt  indorsed  on  the  bond  on  the  sixth  of  November, 
1855,  does  not  take  the  case  out  of  the  operation  of  the  Statute 
of  Limitations. 

1.  It  is  not  an  acknowledgment  or  promise  in  writing, 
signed  by  the  party  to  be  charged  thereby.  (Wood's  Dig.  49, 
sec.  31;  Ihirbanks  v.  Dawson,  9  Cal.  90.) 

2.  It  is  not  such  evidence  of  payment  as  to  take  the  case 
out  of  the  statute. 

In  the  case  of  Fodrbanks  v.  Dawson,  this  Court  held  that 
partial  payment  did  not  take  a  case  out  of  the  operation  of 
the  Statute  of  Limitations.  In  the  case  of  Barron  v.  Kennedy, 
17  Oal.  576,  this  Court  held — the  Chief  Justice  delivering  the 
opinion — that  when  a  payment  is  evidenced  by  writing,  signed 
by  the  party  to  be  charged,  such  payment,  thus  proven^  will 
take  a  case  out  of  the  statute.  And,  as  I  understand  the  two 
cases,  Fairbanks  v.  Dawson  and  Barron  y.  Kennedy,  they  hold 
that  a  partial  payment  has  the  same  effect  as  a  promise  or 
acknowledgment,  and  takes  the  case  out  of  the  statute, 
and  that  this  fact,  either  of  partial  payment,  or 
[144]  *an  acknowledgment,  or  promise,  must  be  proved  by 
a  writing  signed  by  the  party  to  be  charged 

This  receipt  is  signed  by  the  plaintiff  only,  indorsed  on  the 
plaintiff's  bond,  and  not  signed  by  the  defendant.  No  other 
evidence  is  given  of  a  payment  at  this  time,  except  the  testi- 
mony of  Mr.  Currey,  which  is  incompetent. 

It  may  be  contended  that  the  giving  of  a  due-bill  by  Vance 
was  a  payment  evidenced  by  writing.  This  proposition  is 
obnoxious  to  several  objections. 

1st.  It  did  not  operate  as  a  payment — the  payment  de- 
pending upon  parol  proof.  (OriffiCh  v.  Orogan,  12  Cal.  317; 
Higgins  v.  Wartdl,  18  Id.  330.) 
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2d.  The  evidence  that  it  was  intended  as  a  payment  on  this 
bond  is  not  in  writing,  as  in  the  case  of  Barron  v.  Kennedy. 
Both  the  object  for  which  the  due-bill  was  given  and  the  pay- 
ment of  the  same  depended  for  proof  upon  other  evidence^ 
not  in  writing  signed  by  the  defendant. 

3d.  If  the  object  of  giving  the  due-bill  or  making  partial 
payment  could  be  proved  otherwise  than  by  a  writing  signed 
by  the  party  to  be  charged,  even  then  it  would  not  avail  to  take 
this  case  out  of  the  operation  of  the  statute. 

The  receipt  was  indorsed  on  the  bond  four  years  and  eight 
months  before  this  suit  was  commenced;  and  the  due-bill  was 
paid  soon  afterwards,  (it  is  presumed  to  have  been  paid  when 
due,)  more  than  four  years  and  seven  months  before  suit  com- 
menced. 

An  acknowledgment  does  not  revive  the  old  debt,  but  is 
evidence  of  a  new  promise  of  which  the  former'  debt  is  the 
consideration.     (Dan/orth  v.  Culver,  11  Johns.  146.) 

When  this  new  promise  is  proven  by  writing,  signed  by  the 
party  to  be  charged,  it  may  take  effect  from  a  day  future, 
according  to  the  terms  of  the  writing;  but  when  a  partial 
payment  is  the  evidence  of  the  new  promise,  it  must  neces- 
sarily take  effect  on  the  day  of  the  payment,  and  will  be  again 
barred  in  four  years  from  such  payment.  So  that,  admitting 
this  partial  payment  to  have  been  made  and  proven  by  com- 
petent evidence,  the  new  promise  thereby  proven  is  itself 
barred. 

It  is  contended  by  respondent's  counsel  that  the 
testimony  proves  *a  payment  on  the  tenth  of  Novem-  [145] 
ber,  1856;  and  that  under  the  decision  of  the  Court 
in  the  case  of  Barron  v.  Kennedy,  17  Oal.  577,  such  payment 
operated  as  a  renewal  or  as  an  acknowledgment  of  the  in- 
debtedness. I  understand  the  rule,  as  laid  down  in  that 
case,  to  be  as  before  stated,  that  the  fact  of  payment,  like 
any  other  acknowledgment,  must  be  proved  by  a  writing 
signed  by  the  party  to  be  charged,  and  cannot  be  proved  in 
any  other  way.  It  is  averred  in  the  complaint  that  a  payment 
was  made  in  1856,  but  it  is  not  averred  that  any  written 
memorandum  whatever  was  made  of  it. 

II.  The  indorsement  of  the  sixth  of  November,  1856,  can- 
not be  upheld  as  a  new  contract,  on  the  part  of  plaintiff  to 
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extend  the  time  of  payment,  and  on  the  part  of  defendant  to 
pay  the  sum  of  $5,200  on  the  sixth  of  November,  1856. 

1.  It  would  be  void  under  the  Statute  of  Frauds,  so  far,  at 
least,  as  it  affects  the  lien  on  the  real  estate,  to  foreclose 
which  this  action  was  brought.  No  estate  or  interest  in  lands 
can  be  created  etc.,  except  by  operation  of  law,  or  by  deed, 
or  conveyance  in  writing,  signed  by  the  party  to  be  charged 
thereby.     (Wood's  Dig.  106,  sec.  6.) 

2.  This  agreement  did  not  operate  to  stay  the  commence- 
ment of  plaintiff's  suit  on  the  bond  forone  year,  as  supposed. 
It  not  being  signed  by  Vance,  and,  therefore,  not  binding 
upon  him,  it  was  not  binding  upon  Pena.  (Lester  v.  Jewed, 
12  Barb.  502-505.) 

The  assumption  in  the  opinion  of  the  District  Judge  that 
Vance  promised  to  pay  is  based  upon  the  testimony  of  Mr. 
Currey,  who  swears  that  he  acted  for  both  Vance  and  Pena. 
It  may  be  that  Mr.  Ourrey's  testimony  is  sufficient  to  prove  a 
parol  promise  to  pay  $5,200.  But  such  parol  promise,  if  sup- 
ported by  a  sufficient  consideration,  having  no  relation  to  the 
old  debt,  would  itself  be  barred  in  two  years  from  the  sixth 
of  November,  1856 — nearly  two  years  before  this  suit  was 
commenced. 

I  have  assumed  that  a  verbal  promise,  based  upon  an  old 
debt  as  a  consideration,  would  be  binding  for  two  years. 
But  this  cannot  be  so,  for  it  would  be  a  complete  evasion 
of  the  Statute  of  Limitations.  Every  new  promise  which 
operates  to  take  a  case  out  of  the  statute  is  a  new  contract 

based  upon  the  old  debt  as  a  consideration. 
[146]         *If,  however,  the  forbearance  of  Pena  is  a  con- 
sideration sufficient  to  support  Vance's  promise  to 
pay  the  $5,200,  still  it  is  no  more  than  a  parol  promise,  and 
barred  long  before  the  commencemet  of  this  suit. 

If  it  is  relied  on,  however,  as  an  agreement  in  writing,  then 
oral  testimony  is  incompetent  to  prove  that  Vance  agreed  to 
it.  Giving  the  utmost  latitude  to  this  testimony,  it  only 
proves  a  verbal  promise  on  the  part  of  Vance, 

But,  finally,  suppose  that  this  was  a  valid  contract  on  the 
part  of  Pena  to  forbear  to  sue  for  one  year,  its  only  effect 
would  be  to  suspend  his  action  for  one  year,  and  thus  add 
one  year  more  to  the  original  period.     In  this  view  of  the 

148 


Digitized  by 


Google 


Oct.  1862.J  Pena  v.  Vance.  147 


case,  the  action  \yas  barred  on  the  seventh  of   November, 

1859,  and  this  action  was  not  commenced  until  August  9th, 

1860.  It  cannot,  however,  have  this  e£fect  without  directly 
contravening  the  thirty-first  section  of  the  Statute  of  Limi- 
tations. 

W.  W.  StoWj  also  for  Appellant,  argued  upon  the  question 
of  failure  of  title  to  the  property,  which  point  is  not  referred 
to  in  the  opinion. 

Whiiman  &  WeUSy  for  Bespondent. 

I.  It  is  contended  that  respondent  is  barred  of  his  action 
by  the  Statute  of  Limitations.  Even  under  the  strict  rule, 
as  held  in  thisi  State,  this  position  is  untenable.  Chief  Jus- 
tice Field,  in  the  case  of  Barron  v.  Kennedy^  17  Cal.  577, 
uses  the  following  language:  '^  Part  payment  has  always  been 
held  sufficient  to  take  the  debt  on  which  it  was  made  out  of 
the  statute.  Unless  accompanied  at  the  time  with  qualifying 
declarations  or  acts  on  the  part  of  the  party  making  the  pay- 
ment, it  is  deemed  an  unequivocal  admission  of  a  subsisting 
contract  or  liability,  from  which  a  jury  is  justified  and  bound 
to  infer  a  new  promise.  The  authorities  are  uniform  to  this 
point.  And  it  matters  not  whether  the  payment  be  upon  the 
principal  or  interest  of  the  debt.  And  there  is  nothing  in 
the  thirty-first  section  of  our  Statute  of  Limitations  which 
alters  this  well  settled  rule.  *  *  *  This  section  does  not 
purport  to  make  any  change  in  the  effect  of  acknowl- 
edgments or  promises,  but  *simply  to  alter  the  mode  [147] 
of  their  proof,  and  is  directed,  principally  at  least, 
against  the  admission  of  oral  acknowledgments  and  promises, 
which  constituted  a  fruitful  source  of  embarrassment  in  the 
Courts  of  other  States.  Its  chief  object  was  to  require  that 
to  be  evidenced  by  writing  which  previously  consisted  of 
verbal  declarations  only." 

Now,  in  this  case  we  have  the  two  writings  indorsed  on  the 
bond — not  signed  by  Vance  it  is  true,  but  executed  in  his 
presence,  and  accepted  by  his  acts — signed  by  the  other  party 
to  be  bound,  and  supervised,  in  one  instance,  by  Mr.  Currey 
acting  for  Pena  and  Vance  jointly,  and  in  the  other,  by  Mr. 
Swan  acting  a&i  the  attorney  of  Vance,  and  by  his  direction. 
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Again,  there  is  proof  that,  at  the  time  of  the  first  memoran- 
dum, Yance  made  and  delivered  his  due-bill,  which  he  after- 
wards paid. 

There  is  no  necessity,  however,  to  discuss  this  point  at 
length.  There  is  no  question,  properly,  here  of  the  Statute 
of  Limitations  or  the  Statute  of  Frauds.  The  plain  proposi- 
tion here  presented  is,  can  a  creditor  give  an  indulgence  to 
his  debtor?  Undoubtedly  he  may,  either  orally  or  in  writing, 
subject,  of  coarse,  to  all  risks  of  releasing  compromisers  or 
indorsers.  The  bond  or  obligation  in  this  case,  upon  which 
indulgence  was  granted,  though  overdue,  was  not  barred  by 
the  statute.  It  would  not  have  been  so  barred,  without  the 
indulgence,  until  November,  1858.  Prior,  then,  to  this  date 
the  creditor,  at  the  solicitation  of  the  debtor,  agrees,  in 
writing,  for  a  valuable  consideration,  to  accept  a  portion  of 
the  sum  due,  give  time  for  the  payment  of  the  balance,  and 
reduce  the  rate  of  interest.  The  debtor  accepts  this  indul- 
gence :  both  parties  subsequently  act  upon  it.  The  time  of 
payment  was  extended  for  one  year  from  November  6th,  1855. 
Fena  would  have  been  unable  to  sustain  an  action  against 
Vance  until  the  expiration  of  the  extended  time,  and  it  does 
not  lie  in  the  mouth  of  Vance  now  to  deny  the  agreement, 
the  benefit  of  which  he  has  reaped.  The  proposition  is  too 
clear  for  argument, 

n.  But  another  rule  may  be  invoked  in  respondent's  aid. 
All  the  agreements  in  question  were  but  parcel  of  and  con- 
tingent upon  an  agreement  of  a  higher  nature — the  convey- 
ance of  the  land.  The  Statute  of  Frauds  has  in  such 
[148]  case  no  application.  The  rule  *is  thus  laid  down  by 
an  elementary  writer:  "Where  a  deed  has  been  actu- 
ally executed,  or  a  title  to  the  land  in  any  way  passed,  agree- 
ments between  the  parties  as  to  pecuniary  liabilities  growing 
out  of  the  transaction,  but  not  going  to  take  any  interest  in 
land  from  the  grantee,  are  not  affected  by  the  statute.  Thus, 
an  agreement  for  releasing  damages,  for  the  taking  of  land 
for  public  uses,  or  for  the  use  of  it  by  statutory  privilege,  is 
binding  without  writing.  And  so,  manifestly,  is  any  special 
agreement  to  pay  the  price  of  land  previously  conveyed.'^ 
(Browne  on  Stat,  of  Frauds,  274,  sec.  270.) 
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Cope,  J.  delivered  the  opinion  of  the  Oonrt — ^Nobton,  J. 
concurring. 

The  complaint  alleges  that  in  1863  the  plaintiff  conyojed 
to  the  defendant  a  tract  of  land  in  the  county  of  Solano,  tak- 
ing a  bond  for  the  payment  of  the  purchase  money.  The 
bond  is  set  out  in  full,  and  is  conditioned  for  the  payment  of 
the  money  within  one  year  from  the  date  thereof,  and  indorsed 
upon  it  is  a  memorandum,  as  follows:  ''  Beceived  on  the  fore- 
going bond  the  sum  of  two  hundred  and  fifty  dollars,  four 
cows  at.  five  hundred  dollars,  and  a  due-bill,  payable  in  ten 
days,  for  $1,000,  leaving  15,200,  which  the  said  Vance,  named 
in  said  bond,  is  to  pay  interest  upon  at  the  rate  of  thirty  dol- 
lars per  month;  and  said  sum  so  remaining  due  is  to  be  paid 
by  said  Vance  to  said  Pena  in  one  year  from  this  day.  Said 
interest  of  thirty  dollars  is  to-  be  paid  at  the  end  of  each 
month." 

This  memorandum  is  dated  November  6th,  1855,  and  is 
signed  by  the  plaintiff;  and  the  evidence  shows  that  it  was 
assented  to  by  the  defendant,  who  subsequently  acted  upon 
it,  but  did  not  sign  it.  He  paid  the  interest  until  the  sixth  of 
November,  1856,  at  which  time  he  also  paid  a  portion  of  the 
principal — the  balance  of  the  principal  (with  the  interest 
which  has  since  accrued)  being  still  due.  The  suit  was  com- 
menced in  August,  1860;  and  the  defendant  relies  upon  the 
Statute  of  Limitations  as  a  bar  to  the  action. 

Section  thirty-one  of  the  statute  provides,  that  "no  ac- 
knowledgment or  promise  shall  be  sufficient  evidence  of  a  new 
or  continuing  contract,  whereby  to  take  the  case  out  of  the 
operation  of  this  statute,  unless  the  same  be  contained  in 
some  writing,  signed  by  the  party  to  be  charged  there- 

by." 

^he  first  question  that  presents  itself  is,  whether  [149] 
cases  of  part  payment  are  included  in  the  provisions 
of  this  section,  or  whether  these  provisions  are  to  be  limited 
in  their  application  to  cases  where  the  acknowledgment  or 
promise  is  evidenced  by  words  only  and  not  by  acts.  In 
Fairbavka  v.  Dawson,  9  Cal.  89,  the  same  question  came  up 
for  consideration,  and  it  was  held — ^Mr.  Justice  Field  dis- 
senting— that  part  payment,  in  the  absence  of  any  written 
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acknowledgment  or  promise,  was  not  sufficient  to  take  the 
case  out  of  the  statute.  In  Barron  v.  Kennedy^  17  Cal.  574, 
the  question  was  again  presented;  but  as  the  payments  in 
that  case  were  evidenced  by  writing,  the  rule  laid  down  in  the 
former  case  was  held  not  to  be  applicable — ^part  payment 
being  regarded  as  evidence  of  a  new  promise.  ''The  statute," 
said  the  Court,  ''does  not  purport  to  make  any  change  in  the 
effect  of  acknowledgments  or  promises,  but  simply  to  alter  the 
mode  of  their  proof;  and  is  directed,  principally  at  least, 
against  the  admission  of  oral  acknowledgments  and  promises, 
which  constituted  a  fruitful  source  of  embarrassment  in  the 
Courts  of  other  States.  Its  chief  object  was  to  require  that 
to  be  evidenced  by  writing  which  previously  consisted  of 
verbal  declarations  only;  and  in  Fairbanks  v.  Dawson  this 
Court  held,  that  it  also  covers  an  acknowledgment  by  pay- 
ment. The  counsel  for  the  plaintiff  asks  us  to  reconsider  this 
decision,  and  has  presented  a  strong  argument  against  its 
correctness.  The  present  case  does  not,  however,  require 
any  departure  from  it."  The  language  used  seems  to  imply 
that  in  a  proper  case  the  Court  would  reconsider  the  question, 
and  suggests  such  doubts  as  to  the  correctness  of  the  decision 
as  render  it  an  insecure  guide  in  future  transactions.  On 
examination  of  the  matter  a  second  time,  we  are  satisfied  that 
the  statute  intended  to  exclude  all  acknowledgments  and 
promises  not  in  writing;  and  that  a  promise  implied  from  the 
fact  of  part  payment  cannot  with  any  propriety  be  made  an 
exception.  The  words  of  the  statute  are  plain  and  unambig- 
uous, and  it  is  our  duty  to  give  effect  to  them,  and  carry  out 
the  intention  of  the  Legislature  as  that  intention  has  been 
expressed.  Interpretation  is  only  to  be  resorted  to  in  cases 
of  ambiguity,  and  it  would  be  an  evasion  of  the  statute  to 
hold  that,  notwithstanding  the  generality  of  the  terms  em- 
ployed, cases  of  part  payment  are  not  included.  The 
[150J  *wordsare:  "No  acknowledgement  or  promise;"  and 
part  payment  is  mere  evidence  of  a  promise,  which  is 
required  to  be  in  writing,  and  is  not  to  be  inferred  from  cir- 
cumstances of  which  there  is  no  written  evidence.  The  Eng- 
lish Statute,  (9  Geo.  IV.,)  commonly  known  as  Lord  Tenter- 
den's  Act,  is  expressly  limited  to  acknowledgments  and  prom- 
ises in  words  only,  and  provides  that  nothing  therein  contained 
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shall  alter,  take  away,  or  lessen  the  e£fect  of  part  payment. 
Oar  statute  contains  no  provision  of  this  character;  nor  is  it 
limited  to  acknowledgments  or  promises  in  words  only;  its 
provisions  are  general,  and  exclude  all  acknowledgments  and 
promises  the  evidence  of  which  rests  in  parol  merely.  In  Willis 
V.  Newham,  3  Tounge  &  Jer.  518,  it  was  held,  however,  that 
the  English  Statute  changed  the  rule  of  evidence,  and  that 
parol  proof  was  inadmissible  even  in  cases  of  part  payment. 
This  decision,  though  followed  for  many  years,  was  finally 
overruled,  but  simply  upon  the  ground  that  the  statute  was 
so  worded  as  to  exclude  cases  of  part  payment.  Under  a 
similar  statute  in  Massachusetts,  verbal  testimony  has  been 
held  to  be  admissible;  and  this,  we  believe,  is  the  prevailing 
rule  in  other  States  where  the  statutes  are  the  same.  In 
WiUiama  v.  GricUet/,  9  Met.  482,  the  decision  was  based  upon 
the  clause  saving  the  e£fect  of  part  payment,  and  the  opinion 
shows  that  but  for  this  clause  the  decision  would  have  been 
different.  In  view  of  the  comprehensive  language  of  our 
statute,  and  the  fact  that  there  is  no  provision  taking  from  its 
operation  cases  of  part  payment,  we  are  of  opinion  that  Fair- 
banks  v.  Dawson  was  correctly  decided.  , 

The  next  question  is,  whether  the  subsequent  agreement,  of 
which  there  is  no  written  evidence  except  the  indorsement 
upon  the  bond,  is  sufficient  to  take  the  case  out  of  the  statute? 
The  Court  below  held  that  the  statute  had  run  as  against  the 
bond,  but  that  the .  subsequent  agreement  was  a  good  and 
sufficient  contract  in  itself,  and  furnished  a  right  of  action  in- 
dependent of  the  bond.  Four  years  had  not  elapsed  from  the 
time  the  money  became  due  under  the  agreement,  and  it  was 
held  that,  treating  the  action  as  an  action  upon  the  agreement, 
the  period  of  limitation  had  not  expired.  The  statute  com- 
menced to  run,  of  course,  when  the  money  became  due;  and 
whether  the  limitation  had  expired  or  not  depends 
upon  whether  *the  agreement  is  to  be  regarded  as  an  [161] 
agreement  in  writing  or  by  parol.  The  only  writing 
is  the  memorandum  signed  by  the  plaintiff;  and  it  is  clear 
that  this  alone  is  not  sufficient  to  establish  the  agreement — 
the  assent  of  the  defendant  being  necessary  to  make  it  bind- 
ing upon  him.  On  his  part,  therefore,  the  agreement  is  not 
in  writing;  and  the  only  effect  which  can  be  given  to  it  is  to 
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treat  it  as  a  verbal  contract,  and  so  treating  it,  the  right  of 
action  is  barred  by  the  Btatate.  The  counsel  for  the  plaintiff 
do  not  claim,  however,  that  the  case  can  be  sustained  upon 
this  ground,  but  rely  upon  the  bond  as  the  basis  of  the  action, 
find  upon  the  agreement  as  taking  the  case  out  of  the*  statute. 
In  this  point  of  view  the  case  is  too  plain  to  admit  of  argu- 
ment, for  the  statute  recognizes  no  acknowledgment  or  promise 
unless  in  writing,  and  it  is  immaterial  that  the  promise  was 
made  in  consideration  of  forbearance.  The  promise  was  to 
pay  the  debt,  and  the  statute  undoubtedly  intended  that  such 
a  promise,  in  order  to  be  available  as  against  the  limitation 
imposed,  should  be  in  writing. 
The  judgment  is  reversed,  and  the  cause  remanded. 


LESBSE  V.  SHEBWOOD. 

DiBMiflBATi  or  AonoH,  Eftbot  of.— a  dirnniflwal  of  an  action  is  in  efBBot  a  final 

1  Judgment  in  favor  of  the  defendant  It  is  a  final  decision  of  thai  action  aa-against 
all  alaims  made  by  it,  although  it  may  not  be  a  final  determination  of  the  rights 
of  the  parties  as  they  may  be  presented  in  some  other  action. 

Idek— A  Final  Detebmimation. — On  a  sale  of  land  by  L.  and  wife  to  S.  a  portion 
of  the  purchase  money  was  paid,  and  a  balance  of  $U,000  was  by  the  terms  of  the 
deed  to  be  paid  when  an  action  then  pending  by  one  Bioo  against  the  i^endors,  to 
reooyer  a  portion  of  the  property,  should  be  "  finally  decided"  in  fayor  of  the  de- 
fendants therein  (plain tifis  here)  "as  against  all  claims  made  by  said  Bico."  By 
A  cotemporaneous  agreement  it  was  stipulated  that  a  dismissal  of  the  action  of 
Bioo  should  not  be  considered  a  final  decision,  provided  a  new  suit  for  the  same 
subject  matter  should  be  commenced  by  Rico  on  or  before  the  eleventh  day  of 
April  next  succeeding  the  date  of  the  agreement.  The  action  of  Bico  was,  on 
motion  of  the  defendants  therein  dismissed,  after  the  eleventh  day  of  April,  and 
thereupon  L.  and  wife  brought  suit  for  the  $14,000:  Seldf  that  as  the  express 
stipulation  about  a  dismissal  evidently  had  reference  to  one  procured  before  the 

[152]  eleventh  day  of  April,  a  dismissal  after  that  day  was  not  affected  *by  the  stipu- 
lation, but  was  to  have  such  force  as  should  result  from  the  other  terms  of  the 
sgreemcnt;  that  under  those  terms  a  dismissal  at  any  time  was  a  final  determini^ 
tion  of  the  action,  and  that  plaintifib  were  entitied  to  recover. 

AsaiomosNT  of  Pobtion  of  Debt.— An  assignment  by  a  creditor  of  a  portion  of  a 
debt  does  not  make  the  assignee  a  joint  owner  of  the  whole  debt,  and  he  is  not  a 
necessary  party  to  a  suit  for  its  recovery. 

Pasties  m  Surr  fob  Pubchase  Monet  of  Laio).— Where  a  vendor  of  land  con- 
tracts with  the  vendee  that  he  will  pay  off  a  mortgage  previously  executed  by  him 
upon  the  property,  the  mortgagee  is  not  a  necessary  party  to  a  suit  for  the  pur- 
dhase  money  brought  by  the  vendor  before  the  mortgage  is  discharged.  A  judg- 
ment, in  such  case,  retaining  the  purchase  money  under  the  control  of  tha  ConrI 
until  the  mortgage  is  satisfied,  is  sufilcientiy  favoraUo  to  the  defendant. 

1  Porter  ▼.  Hopkins,  63  Gal.  53.    See  3  Neb.  254;  1  Mont.  20». 
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Appeal  from  ihe  Fourth  Judicial  District. 

Od  February  28th,  I860;  J.  P.  Leese  and  wife,  plaintiffs, 
sold  and  conveyed  to  defendants  Sherwood  and  Bichard  Hell- 
mann  a  tract  of  land  in  Monterey  county,  called  the  Sausal 
Bancho,  for  the  sum  of  $32,000. 

A  suit  was  then  pending  in  the  Third  District  Court, 
brought  by  one  Bico  against  the  plaintiffs  to  recover  a  por- 
tion of  said  rancho,  and  in  consequence  of  this,  only  $18,000 
of  the  purchase  money  was  paid  down  by  Sherwood  and 
Hellmann,  and  by  the  deed  to  them  it  was  agreed  that  the 
bijlance  of  $14,000  was  to  be  paid  "when  the  suit  now  pend- 
ing by  Francisco  Bico  against  the  said  parties  of  the  first 
part  (Leese  and  wife)  shall  be  finally  decided  and  determined 
in  favor  of  said  parties  of  the  first  part,  the  defendants 
therein,  said  suit  being  now  pending  in  the  District  Court  of 
the  Third  Judicial  District  in  the  said  State,  in  the  county  of 
Monterey,  and  being  for  the  recovery  of  said  land  and  rancho; 
and  upon  said  suit  being  finally  decided  in  favor  of  the  parties 
of  the  first  part,  as  against  all  claim  made  by  said  Bico,  then 
immediately  said  parties  of  the  second  part  shall  pay,  as  shall 
also  their  heirs  and  assigns,  to  said  parties  of  the  first,  said 
sum  of  $14,000." 

On  the  same  day  with  the  execution  of  the  deed  plaintiffs 
and  defendants  entered  into  an  additional  agreement  respect- 
ing the  payment  of  the  purchase  money,  in  which  it  was 
provided  that  the  vendors  should  "faithfully  defend,  at  their 
own  proper  cost  and  expense,  the  actions  now  pending  against 
them  at  the  respective  suits  of  Francisco  Bico  and  Francisca 
do  Moreno,  in  respect  to  the  Sausal  Bancho  in 
Monterey  county,  with  all  proper  and  due  care,  *and  [153} 
diligence  and  attention."  And  Sherwood  "cove- 
nants and  agrees  with  said  Leese,  that  he  will,  without  un- 
reasonable delay,  say  not  to  exceed  one  month,  comply  with 
the  conditions  of  a  conveyance  of  the  Sausal  Bancho,  afore- 
said, made  this  day  by  said  Leese  and  wife  to  said  Sherwood 
and  one  Bichard  Hellmann,  by  paying  to  said  Leese  the 
$14,000,  therein  named,  as  a  part  of  the  purchase  money 
unpaid;  but  it  is  understood  that  a  dismissal  of  said  afore- 
said action  of  Bico  against  said  Leese  and  wife^  is  not  to  ba 
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considered  a  final  decision  in  favor  of  said  suit  in  favor  of 
said  Leese  and  wife;  provided^  said  Bico,  bis  heirs  or  assigns, 
shall  recommence  a  suit,  on  the  same  subject  matter,  on  or 
before  the  eleventh  day  of  April  next;  and  the  said  sum  of 
$14,000  is  to  become  due  and  be  paid  upon  a  final  decision 
of  said  action  of  Bico  in  favor  of  said  Leese  and  wife,  ac- 
cording to  the  terms  of  the  aforesaid  conveyance  and  of  this 
instrument." 

On  the  thirteenth  of  August,  1860,  on  the  Bico  suit  being 
called  for  trial,  the  defendants  therein  (plaintiffs  here)  moved 
the  District  Court  to  dismiss  it,  on  the  ground  that  the  com- 
plaint did  not  contain  facts  sufficient  to  constitute  a  cause  of 
action,  and  the  Court  thereupon,  without  any  trial  being  had 
upon  the  merits,  dismissed  said  suit.  No  new  action  has 
been  commenced  by  Bico. 

The  plaintiflEg,  on  or  about  August  27th,  1860,  gave  notice 
to  defendant  of  the  dismissal  of  the  Bico  suit,  and  on  or 
about  September  28th,  1860,  demanded  of  him  the  $14,000. 

On  August  28th,  1860,  Leese  drew  an  order  upon  Sherwood 
and  Hellmann,  requesting  them,  out  of  the  balance  due  on 
the  sale  to  them  of  the  Sausal  Bancho,  to  pay  to  D.  B.  Ashley 
$1,000,  which  order  was  presented  to  Sherwood  about  Sep- 
tember 4th,  1860,  and  its  payment  refused  by  him,  and  there- 
upon he  was  notified  by  said  Ashley  that  he  should  treat  the 
order  as  an  assignment  |>ro  tanto  of  so  much  of  the  balance  of 
said  purchase  money  as  might  be  due,  or  become  due,  by 
appellant  to  the  respondents. 

This  action  was  commenced  on  the  twenty-eighth  day  of 
September,  1860,  by  Leese  and  wife  to  recover  of  Sherwood 
the  $14,000,  balance  of  purchase  money. 

The  complaint  sets  forth,  in  substance,  the  terms  of  the 
deed  and  of  the  cotemporaneous  agreement,  and  avers 
[154]  a  performance  in  all  *respect8  of  the  covenants  on  the 
part  of  plaintiffs,  and  alleges  that  by  the  judgment  of 
dismissal  in  the  action  of  Bico,  and  the  failure  of  the  defen- 
dants therein  to  appeal,  that  suit  is  finally  determined,  and 
that  no  new  action  has  been  commenced  in  relation  to  the 
same  subject  matters. 

The  answer  denies  that  the  action  of  Bico  is  finally  de- 
termined within  the  meaning  of  the  terms  of  the  agreement, 
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and  also  states  the  transaction  with  Ashley,  and  alleges  that 
there  is  a  defect  of  parties  by  reason  of  his  nonjoinder  as 
party  plaintiff,  and  also  by  reason  of  the.  nonjoinder  as  party 
defendant  of  one  SuUiyan,  who,  it  is  alleged,  had  at  the  time 
of  the  sale  a  mortgage  on  the  rancho  for  some  $4,000,  which 
the  plaintiffs  covenanted  to  satisfy  and  discharge,  bnt  which 
was  still  a  subsisting  incumbrance. 

A  jury  trial  was  waived,  and  the  Court  found  the  facts  sub- 
stantially as  above  stated,  and  also  (in  its  fourth  finding  re- 
ferred to  in  the  opinion)  that  the  action  of  Bico  was  finally 
determined.  The  mortgage  of  Sullivan  was  also  found  to  be 
a  subsisting  charge  upon  the  land,  which  the  plaintiffs  were 
bound  to  discharge. 

As  a  conclusion  of  law,  it  was  ordered  that  plaintiffis  have 
judgment  for  the  $14,000,  and  interest  from  the  time  of  its 
demand,  less  the  $1,000  for  which  the  draft  had  been  given 
to  Ashley,  and  that  the  money,  when  collected,  should  remain 
with  the  Clerk,  subject  to  the  order  of  the  Court,  until  the 
plaintiffis  should  file  evidence  of  satisfaction  of  the  Sullivan 
mortgage.     From  this  judgment  the  defendant  appeals. 

Sidney  Smith,  for  Appellant. 

I.  The  dismissal  by  the  Court  of  the  Bico  suit  did  not 
entitle  the  respondents  to  demand  the  $14,000  from  the 
appellant,  within  the  true  meaning  of  the  agreement  and  of 
the  deed. 

The  contract  under  which  the  appellant  is  to  be  held  liable,, 
if  at  all,  is  found  not  only  in  the  agreement  of  February  28th, 
1860,  but  in  the  terms  of  the  deed  made  the  same  day,  and  to 
which,  as  containing  part  of  the  contract  of  appellant,  the 
agreement  expressly  refers.  The  appellant,  by  the  agreement, 
was  to  pay  '!  according  to  the  terms  of  the  conveyance  and  of 
this  instrument."  The  deed  and  the  agreement,  there- 
fore, constitute  but  one  in8tru-*ment  or  contract,  and  [155} 
both  must  be  resorted  to  in  order  to  ascertain  what 
were  the  liabilities  which  the  appellant  assumed.  (Chittyon 
Cont.,  90  and  notes.)  The  deed  calls  for  payment  by  appel- 
lant and  Hellmann,  when  the  Bico  suit  should  be  finally  de- 
cided and  determined  in  favor  of  Leese  and  wife  as  against 
all  claim  made  by  Bico  therein.     The  Bico  suit  was  for  the 
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recovery  of  a  part  of  the  property  sold  by  Leese  and  wife  to 
the  appellant  and  Hellmann,  and  must  therefore  be  taken  to 
be  an  ejectment  suit.  To  finally  decide  and  determine  an 
ejectment  suit  as  against  all  claim  made  therein,  necessarily 
implies  and  must  be  taken  to  mean,  to  decide  and  determine 
that  the  pariy  plaintiff,  laying  claim  to  the  property  in  dis- 
pute, has  no  claim  or  title  therein  or  thereto;  in  other  words, 
the  language  thus  employed  means  a  trial  and  decision  on  the 
merits. 

All  doubt  on  the  point  is  removed  by  the  agreement,  that 
a  dismissal  in  a  certain  case  shall  be  taken  as  a  final  decision. 
We  find  two  conditions  in  appellant's  contract  under  which 
the  money  was  to  be  payable — ^a  greater  and  a  lesser  one — 
the  greater  being  that  the  money  was  onty  to  be  paid  after  a 
decision  on  the  merits,  the  lesser  that  it  was  to  be  paid  on  a 
dismissal  in  a  certain  case. 

The  language  of  the  agreement  is,  ''but  it  is  understood 
and  agreed  that  a  dismissal  of  said  action  of  Bico  is  not  to 
be  considered  a  final  decision  in  favor  of  Leese  and  wife, 
provided  said  Bico,  his  heirs  or  assigns,  shall  recommence  a 
suit  on  the  same  subject  matter  on  or  before  the  eleventh  day 
of  April  next."  The  respondents  claim  that  because  on  Aug- 
ust 13th,  1860,  (that  is,  some  months  after  April  11th,  I860,) 
the  Bico  suit  was  dismissed,  therefore,  by  the  very  terms  of 
the  agreement,  the  $14,000  became  payable,  no  suit  having 
been  recommenced  by  Bico  on  or  before  April  11th,  1860. 
The  appellant,  on  the  other  hand,  contends  that  by  the  spirit 
of  the  entire  contract,  the  only  dismissal  which  was  to  have 
the  effect  of  a  final  decision  on  the  merits,  was  one  to  be  en- 
tered on  or  before  April  11th,  1860,  and  not  otherwise,  and 
that  therefore  he  is  not  liable  to  pay:  1st.  As  to  the  letter  of 
the  agreement.  By  the  very  language  as  used,  the  dismissal 
is  to  precede,  or  take  place  before,  the  commencement  of  a 
new  suit,  and  as  the  time  is  limited  to  April  11th,  1860,  it 
necessarily  and  inevitably  follows  that  the  dismissal 
[156]  must  be  on  or  before  that  day.  But  again,  to  ***  re- 
commence a  suit"  absolutely  implies  that  the  previous 
one  is  at  an  end,  and  inasmuch  as  the  provision  is  for  a  dis- 
missal, to  recommence  a  suit,  in  the  meaning  of  the  agree- 
ment, necessarily  requires  that  the  previous  one  is  at  an  end 
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by  reason  of.  its  haying  been  dismissed.  On  authority  the 
same  resnlt  is  attained.  The  law  will  not  allow  two  or  more 
suits  to  be  pending,  or  to  be  brought,  on  the  same  subject 
matter.  (Groshen  v.  Li/on,  16  Barb.  461.)  It  abhors  multi- 
plicity of  actions.  It  will  not,  therefore,  presume  that  parties 
intended  by  their  agreement  what  it  does  not  permit  or  sanc- 
tion, and  it  will  not  therefore  presume  that  the  parties  in- 
tended that  there  should  be  two  suits  outstanding  on  the 
same  subject  matter  on  behalf  of  Bico. 

If  the  words  of  an  agreement  be  susceptible  of  two  senses, 
the  one  agreeable  to,  the  other  against  law,  the  former  shall 
be  adopted.     (Archibald  v.  Thoma8y  3  Cow.  284.) 

No  matter  what  may  have  been  the  reason  why  the  parties 
agreed  that  a  dismissal  before  the  day  named  should  operate 
as  a  final  decision,  and  that  it  only  should  so  operate.  It  is 
their  contract,  and  foolish  or  otherwise,  as  it  may  be  thought, 
to  be,  the  Court  can  make  no  new  contract  for  them,  or  extend 
the  terms  of  the  one  they  have  entered  into.  (Bensley  v.  AtwiU, 
12  Cal.  231.)  In  Hume  v.  BandaU,  1  Sim.  &  Stuk.  177,  it  is 
held,  that  where  the  intention  is  clearly  and  unequiyocally 
expressed,  every  Court  is  bound  by  it,  however  capricious  it 
may  be,  unless  it  be  plainly  controlled  by  other  parts  of  the 
instrument. 

2d.   As  to  the  spirit  of  the  entire  contract. 

The  covenant  on  the  part  of  appellant,  as  the  same  is  fouixd 
get  out  in  the  agreement,  is  that  '^he  will,  without  unreason- 
able delay — say  not  to  exceed  one  month — comply  with  the 
conditions  of  a  conveyance  of  the  Sausal  Bancho,  made  this 
day  by  said  Leese  and  wife  to  him  and  one  Bichard  Hellmann, 
by  paying  to  said  Leese  the  $14,000  therein  named  as  part  of 
the  purchase  money  unpaid." 

Now  by  the  terms  and  conditions  of  the  deed  from  Leese 
and  wife  to  appellant  and  Hellmann,  the  $14,000  are  only  to 
be  paid  when  (as  we  have  already  seen)  a  final  decision  should 
be  given  of  the  Bico  suit  on  its  merits  in  favor  of  Leese  and 
wife.  It  is  therefore  clear,  both  from  the  deed  and 
the  agreement,  that  the  appellant  ^was  to  have  his  [157] 
title  free  and  clear  of  the  Bico  suit  before  the  re- 
isqpondents  should  be  entitled  to  the  balance  of  the  purchase 
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money,  and  he  has  a  right  to  demand  that  his  title  be  so  freed 
before  he  makes  his  final  payment.  This  demand  and  right 
on  the  part  of  appellant  is  so  just  and  equitable,  that  nothing 
short  of  a  clear  and  unequivocal  waiver  of  it  by  him  should 
deprive  him  of  it;,  and  the  Oourt  will  therefore  look  at  all  the 
surrounding  circumstances  in  construing  that  which  it  is 
claimed  is  a  waiver  by  him.  The  only  waiver  on  his  part  is 
found  in  the  lesser  condition  of  the  agreement.  All  contracts 
and  deeds  between  vendor  and  vendee  are  to  be  most  strongly 
construed  against  the  vendor;  the  Court  will  therefore  strictly 
interpret  the  lesser  condition,  by  which  a  dismissal  is  to 
supersede  the  greater  one,  which  requires  a  final  decision  on 
the  merits.  In  Chitty  on  Contracts,  *80,  it  is  said:  "If  by 
a  particular  construction  the  agreement  of  the  party  would 
be  rendered  frivolous  or  ineffectual,  and  the  apparent  object 
of  the  contract  in  reference  to  its  subject  matter  would  be 
frustrated,  but  a  contrary  exposition,  though  per  se  the  less 
appropriate — ^looking  to  words  only — would  produce  a  dif- 
ferent effect,  the  latter  interpretation  shall  be  applied  to  it,  if 
it  can  possibly  be  supported  by  anything  in  the  contract,  or 
in  the  nature  thereof."  Taking  the  construction  contended 
for  by  appellant,  the  Court  would  do  justice  to  both  parties; 
it  would  give  a  fair  meaning  to  the  lesser  condition,  and  yet 
would  not  impair  or  invalidate  the  greater  one. 

Independently  of  the  foregoing  reasons,  there  is  yet  another 
very  strong  one  why  the  Court  should  incline  to  the  construc- 
tion urged  by  appellant.  By  the  agreement,  Leese  and  wife 
covenant  that  thoy  will  faithfully  defend  the  Bico  suit  at  their 
own  cost  and  expense  with  all  proper  and  due  care,  diligence, 
and  attention.  This  covenant  by  itself,  but  more  especially 
when  taken  in  connection  with  the  terms  of  the  deed — that 
the  money  should  only  be  payable  by  appellant  when  a  final 
decision  should  be  rendered  on  the  merits — must  necessarily 
mean  that  they  would  defend  the  suit  on  its  merits.  Now  the 
proof  is,  that  on  the  thirteenth  day  of  November,  1860,  when 
the  cause  was  called  for  trial,  the  respondents  moved  the 
Court  to  dismiss  the  action,  on  the  ground  that  the  complaint 
did  not  contain  facts  sufficient  to  constitute  a  cause  of 
^158]     action,  for  the  ^express  purpose  of  enabling  them  to 
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demand  the  $14,000  of  appellant,  cofitrary  to  the  true  mean- 
ing and  intent  of  the  agreement  and  deed.  This  proof  is 
found  in  the  admission  in  the  pleadings. 

By  the  complaint  the  allegation  of  dismissal  is  not  shown 
to  have  been  on  the  motion  of  respondents.  The  motion  for 
dismissal  and  the  reason  for  it,  are  set  up  by  the  answer  and 
are  new  matter,  and  not  being  denied  by  the  replication,  are 
therefore  to  be  taken  as  true 

By  this  action  of  theirs,  it  is  clear  that  Leese  and  wife  have 
not  complied  with  the  terms  of  the  covenant;  they  have  not 
faithfully  defended  the  Bico  suit  on  its  merits.  It  was  their 
fault  that  a  final  decision  was  not  made  therein  as  against  all 
claims  of  Bico;  it  was  in  their  power  to  have  had  one,  (had 
the  facts  supported  their  title,)  and  thus  to  have  cleared  the 
title  of  their  vendees  from  the  cloud  and  risk  of  the  Bico 
claim.  Instead  of  insisting  on  a  trial  on  the  merits,  they  in- 
sisted on  a  dismissal,  and  thus  have  thrown  the  whole  burden 
of  the  Bico  claim  upon  the  appellant. 

The  finding  by  the  Court  below  that  the  respondents  'had 
faithfully  defended  the  Bico  action,  does  not  show  that  they 
had  defended  it  to  the  extent  herein  claimed,  but  merely  to 
the  extent  of  the  dismissal,  and  therefore  does  not  in  any 
manner  estop  the  appellant  in  making  his  present  claim. 

n.  Ashley  and  Sullivan  should  have  been  brought  into 
the  cause  by  the  order  of  the  Court  below.  The  covenant  in 
the  respondents'  deed  was,  that  out  of  the  $14,000  there 
should  be  paid  off  the  Sullivan  mortgage.  The  covenant 
therefore  was,  that  so  much  of  that  money  as  should  be 
necessar}s  should  be  applied  toward  the  payment  of  that 
mortgage. 

In  Ashley's  case  there  was  a  clear  assignment  pro  tanto  of 
the  debt.     (McEwen  v.  Jolimov,  7  Cal.  258.) 

The  appellant  was  not  bound  to  pay  his  money  in  parcels 
as  Leese  might  direct.  Ho  had  a  right  to  say  that  he  would 
only  make  one  payment,  not  several.  He  had  covenanted  to 
pay  the  $14,000  in  one  round  sum.  The  respondents  were 
suing  for  that  sum,  and  the  Court  had  no  right  to  say,  as  it. 
did,  you  shall  pay  Leese  $13,000  and  Ashley  $1,000,  whenever 
he  chooses  to  demand  it  or  sue  for  it.  A  cause  of  action 
cannot  be  thus  split  up.     The  Court  should  have  ordered 
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fl69]     them  to  be  brought  in.      (Practice  *Act,  sec.  17; 
Weeks  v.  Lassen,  5  Cal.  114;  Marks  v.  Marsh,  9  Id.  96.) 

F.  E.  Howard  and  L.  Aldrich,  ioi  Bespondents. 

I.  The  parties  to  the  contract  contemplated  the  possibility 
of  a  dismissal  of  the  JElico  suit,  and  have  agreed  as  to  the 
effect  of  a  dismissal,  in  the  event  that  the  same  should  occur 
and  another  suit,  on  the  same  subject  matter,  should  be  com- 
menced on  or  before  a  certain  date. 

The  eleventh  day  of  April,  1860,  is  the  day  fixed  on  or  be- 
fore which  a  dismissal  should  not  operate  as  a  final  judgment, 
provided  said  Bico  should  recommence  a  suit  on  the  same 
subject  matter  on  or  before  that  day.  The  dismissal  was,  by 
the  agreement  of  the  parties,  to  be  final,  unless  another  suit 
on  the  same  subject  matter  should  be  commenced  on  or  be- 
fore the  date  mentioned. 

It  is  urged  by  the  counsel  for  the  appellant,  in  his  brief  on 
file,  that  the  Court  cannot  make  a  contract  for  the  parties. 
We  admit  the  truth  of  his  proposition,  and  ask  the  Court 
only  to  enforce  the  one  that  was  made  according  to  the  inten- 
tion of  the  parties. 

The  respondents  were  about  to  execute  a  deed  to  their 
ranch,  by  which  they  divested  themselves  altogether  of  their 
title  to  it;  the  payment  of  a  large  part  of  the  purchase  money 
was  to  await  the  final  decision  of  the  Bico  suit.  Both  parties 
to  the  contract,  it  is  presumed,  knew  that  Bico  might  at  any 
time  before  the  submission  of  his  suit,  dismiss  it  either  by 
motion  in  Court,  or  by  a  direction  to  the  Clerk;  they  both 
knew  that  if  the  Bico  suit  should  be  dismissed,  they  had  no 
power  to  compel  him  to  bring  another  suit;  under  the  cir- 
cumstances, the  result  was  a  natural  and  fair  one. 

The  respondents  agreed  that  if  the  dismissal  occurred  on 
or  before  the  eleventh  day  of  April,  1860,  it  should  not  be 
considered  a  final  decision  if  another  suit  should  be  com- 
menced on  the  same  subject  matter  by  or  before  that  time, 
and  the  appellant  agreed  to  accept  a  dismissal  as  a  final  de- 
cision, provided  another  suit  on  the  same  subject  matter 
should  not  be  commenced  by  or  before  that  date.  The  re- 
spondents did  not  wish  to  abandon  all  claim  to  their  money, 
in  the  event  of  a  dismissal  by  or  before  the  date  mentioned, 

163 


Digitized  by 


Google 


Oct.  1862.]  Leese  v.  Shebwood.  160 

as  thej  certainly  might  have  done,  if  the  reasoning  of  the 
counsel  for  the  appellant  be  correct 

*If  there  had  been  no  stipulation  with  regard  to     [160] 
the  effect  of  a  dismissal,  the  dismissal  at  any  time, 
whether  another  suit  had  been  commenced  or  not,  would 
have  been  regarded  as  a  final  decision  of  the  Bico  suit. 
(Bowling  v.  Polack,  18  Cal.  625.) 

It  is  worthy  of  remark  here,  that  the  day  fixed  upon  by  the 
contracting  parties  as  the  one  upon  or  before  which  the  dis- 
missal should  not  be  regarded  as  a  final  decision,  was  the  day 
immediately  after  the  expiration  of  which  the  Statute  of 
Limitations  of  1855  was  supposed  to  have  become  effectual 
as  a  defense  to  suits  upon  a  certain  class  of  Idnd  claims. 

n.  The  counsel  for  the  appellant  has  confounded  the 
agreement  of  respondents  to  defend  the  Bico  suit  with  an 
agreement  to  have  the  claim  of  Bico,  whatever  the  same 
might  have  been,  declared  null  and  void  by  the  Court.  Be- 
spondents  agreed  faithfully  to  defend  the  Bico  suit.  They 
•did  not  stipulate  that  they  would  not  interpose  a  demurrer, 
nor  that  they  would  not  move  to  dismiss,  nor  that  they  would 
Bot  avail  themselves  of  any  legal  means  of  defense  to  the 
Bico  suit.  They  agreed,  merely,  faithfully  to  defend  the  Bico 
8uit,  and  if  it  should  be  dismissed,  and  another  suit  should 
be  commenced  on  or  before  the  eleventh  day  of  April,  I860, 
on  the  same  subject  matter,  they  should  have  no  right  to 
demand  the  $14,000  by  virtue  of  that  dismissal 

The  Court  will  observe  that  the  dismissal  in  the  Bico  suit 
was  upon  the  substantial  ground,  that  the  complaint  did  not 
state  facts  sufEicient  to  constitute  a  cause  of  action.  No  suit 
could  properly  be  brought  on  the  same  state  of  facts  without 
being  the  subject  of  a  similar  motion.  Could  another  suit, 
on  a  different  state  of  facts,  be  regarded  as  a  suit  on  the  same 
subject  matter,  though  it  might  be  for  the  same  object? 

We  believe  that  the  parties  to  the  contract,  in  the  provision 
with  regard  to  a  dismissal  and  the  commencement  of  another 
suit  on  or  before  the  eleventh  day  of  April,  had  reference 
themselves  to  a  dismissal  upon  technical  grounds,  or  a  vol- 
untary dismissal  by  Bico. 

The  faithfulness  of  a  defense  does  not  always  depend  upon 
the  willingness  of  the  defendant,  or  his  attorney,  to  allow  a 
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case  to  be  passed  upon  on  its  merits,  but  frequently  upon  the 
opposite  course.  It  might,  with  as  much  propriety 
ri61]  or  correctness,  be  contended  that  *the  respondents, 
to  comply  with  their  agreement,  should  not  have  ob- 
jected to  illegal  testimony  that  might  have  been  offered  by 
Bico  on  the  Mai  of  the  suit,  because  such  an  objection  might 
compel  him  to  submit  to  a  nonsuit,  or  to  move  for  a  dis- 
missal. 

It  seems  clear  that  the  eleventh  day  of  April  was  the  day 
fixed  on  by  the  parties  after  which  a  dismissal  should  be  con- 
sidered a  final  judgment. 

HI.  Neither  the  deed  nor  contract  disclose  the  particular 
character  of  the  Bico  suit.  It  is  mentioned  as  a  suit  for  the 
recovery  of  a  part  of  the  property  sold.  The  counsel  for  ap- 
pellant says,  in  his  brief,  page  7,  the  suit  "must  therefore  be 
taken  to  be  an  ejectment  suit."  He  says  further,  same  page: 
''To  finally  decide  and  determine  an  ejectment  suit  as  against 
aU  claim  made  therein,  necessarily  implies  and  must  be  taken 
to  mean,  to  decide  and  determine  that  the  party  plaintiff  lay-* 
ing  claim  to  the  property  in  dispute,  has  no  claim  or  title 
therein  or  thereto;  in  other  words,  the  language  thus  em- 
ployed means  a  trial  and  decision  on  the  merits." 

We  agree  with  him,  that  the  action  brought  by  Bico  must 
be  taken  to  have  been  an  action  of  ejectment,  but  we  deny 
that  a  decision  of  that  action  in  favor  of  respondents  neces- 
sarily involved  a  decision  that  Bico  had  no  title  to  the  pro- 
perty in  dispute.  A  judgment  in  ejectment  is  not  conclusive 
of  anything  more  than  the  right  of  the  claimant  to  the  pos- 
session of  the  land  sued  for,  and  the  occupation  of  it  by  the 
defendant.     (Younf  v.  Howell,  14  Cal.  468.) 

The  decision  on  the  motion  to  dismiss,  the  ground  having 
been  that  the  complaint  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  was  a  decision  of  the  suit  upon  its 
merits,  so  far  as  the  right  to  bring  another  suit  on  the  same 
state  of  facts  was  concerned.  It  was  like  the  dismissal  of  a 
bill  in  equity  for  want  of  equity. 

lY.  The  appellant  claims  that  the  contract  has  not  been 
complied  with  in  spirit,  and  that  according  to  the  true  inten- 
tion of  the  parties,  at  the  time  of  making  it,  appellant  was  to 
have  his  title  "  free  and  clear  of  the  Bico  suit  before  the  re- 
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spondents  sboidd  be  entitled  to  the  balance  of  the  purchase 
money.*' 

We  submit  that  we  have  shown  that  the  respondents  have 
done  more  than  they  were  required  to  do  under  the 
contract.     They  *have  not  only  successfully  defended  *  [162] 
the  Bico  suit,  but  they  have  put  it  out  of  Bico's  power 
to  appeal  from  the  judgment  of  dismissal  by  paying  him  to 
dismiss  and  abandon  it. 

If  the  appellant  has  any  standing  in  Court,  it  must  be  upon 
a  technical  and  rigid  construction  of  the  contract  with  regard 
to  the  time  when  the  Bico  suit  was  dismissed,  and  an  utter 
disregard  of  the  intention  of  the  parties  in  making  it. 

How  stand  the. parties  to  this  suit  in  Court?  The  respon- 
dents, if  they  do  not  recover  now,  can  never  recover  under 
the  contract,  because  they  cannot  compel  Bico  to  bring  an- 
other suit,  nor  can  they  resuscitate  the  suit  already  dismissed. 

The  appellant  is  seeking  to  evade  the  payment  of  the  money, 
not  upon  any  allegation  of  trouble,  either  present  or  appre- 
hended, from  Bico;  not  because  another  suit  has  been  brought 
by  Bico,  or  threatened  by  him,  but  merely  upon  the  alleged 
technical  noncompliance  of  the  respondents  with  the  contract. 

We  submit  that  if  intentions  or  equities  are  to  govern,  the 
appellant  should  meet  with  little  favor 

Y.  The  appellant  claims  that  Ashley  and  Sullivan  should 
have  been  made  parties.  If  so,  it  was  his  duty  to  have  moved 
to  have  them  made  parties  before  going  to  trial  in  the  case. 
It  was  not  the  duty  of  the  respondents  to  do  it;  they  claimed 
no  relief  or  judgment  against  Ashley  or  Sullivan.  But  why 
should  either  have  been  made  parties?  Ashley  had  an  order 
for  $1,000  which  this  Court  has  held  to  be  an  assignment  pro 
ianto,  and  he  might  sue  on  his  own  account.  The  respondents 
withdrew  all  claim  to  this  portion  of  the  $14,000. 

With  regard  to  Sullivan,  who  had  a  mortgage  on  the  prem- 
ises, the  deed  provided  that  out  of  the  $14,000  the  mortgage 
should  be  paid — that  is,  respondents  in  their  deed  covenanted 
that  they  would,  out  of  the  $14,000,  pay  the  Sullivan  mort- 
gage. The  respondents  were  the  persons  to  discharge  the 
mortgage,  and  they  could  not  do  it  without  receiving  the 
money  from  appellant.  They  sued  him  so  that  they  might  be 
able  to  discharge  the  mortgage.  He  does  not  fear  any  mis- 
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application  of  the  money  by  respondents,  nor  does  he  even 
allege  any  reason  for  the  ground  he  has  taken  with  regard  to 
the  mortgage,  but  relies  merely  upon  the  technicalities  of  the 

law  to  protect  him. 
[163]         *Our  positions  with  regard  to  the  mortgage  are, 

that  we  were  the  persons  to  discharge  it;  that  the 
appellant  relied  on  our  covenant  to  do  so,  and  was  obliged  to 
rely  on  that  covenant,  unless  he  charged  us  with  an  intention 
to  misapply  the  money;  that  it  was  his  duty  to  move  the 
Court  that  Sullivan  should  be  brought  in,  if  it  was  necessary 
to  bring  him  in;  that  he  should  have  performed  this  duty,  as 
he  had  ample  opportunity  to  do,  before  the  trial. 

But  the  Court  has  provided  against  any  complaint  by  ap- 
pellant, by  providing  that  the  Sheriflf  who  collects  the  money 
shall  pay  the  same  into  Court,  unless  a  discharge  of  the  mort- 
gage be  first  filed.  The  whole  fund  will  be  under  the  direc- 
tion of  the  Court.  If  any  one  has  a  right  to  complain,  the 
respondents  have  that  right 

Norton,  J.  delivered  the>opinion  of  the  Court — Field,  0.  J. 
and  Cope,  J.  concurring^ 

By  the  terms  of  the  deed,  the  $14000  were  to  be  paid 
when  the  action  of  Bico  should  be  finally  decided  in  favor  of 
the  defendants  (the  plaintiffs  in  this  action)  as  against  all 
claims  made  by  said  Bico.  The  terms  of  the  contract  exe- 
cuted simultaneously  with  the  deed  are  in  effect  the  same. 
The  stipulation  is,  not  that  all  claim  of  Bico  was  to  be  finally 
adjudged,  but  that  the  particular  action  then  pending  should 
be  finally  decided.  By  the  contract  it  is  stipulated  that  a 
dismissal  of  the  action  should  not  be  considered  a  final  de- 
cision, provided  a  new  suit  for  the  same  subject  matter  should 
be  commenced  by  Bico  on  or  before  the  eleventh  day  of  April 
next  thereafter.  This  stipulation  cannot  be  construed  as  an 
agreement  that  a  dismissal  should  in  no  event  be  deemed  a 
final  decision.  The  fact  that  the  dismissal  did  not  occur 
until  after  the  time  fixed  for  bringing  a  new  action  had  no 
other  effect  than  to  render  the  stipulation  as  to  a  dismissal 
and  a  new  action,  nugatory  under  the  circumstances.  Per- 
haps it  might  be  held,  that  this  stipulation  amounts  to  an 
agreement  between  the  parties  as  to  the  sense  in  which  thej 

16C 


Digitized  by 


Google 


Oct.  1862.]  Leese  v.  Sherwood.  164 

employed  the  term  *'  final  decision/'  and  that  for  the  purposes 
of  that  transaction  a  dismissal  of  the  action,  if  no  new  suit 
was  brought,  should  be  deemed  a  final  decision,  whatever 
might  be  the  effect  of  those  terms  in  other  cases.  But  it  is 
not  necessary  for  the  purposes  of  this  case  to  give 
any  such  effect  to  the  stipulation.  ^A  dismissal  of  [164] 
an  action  is  a  final  decision  of  the  action,  and  it  is  a 
final  decision  of  the  aatvon  as  against  all  claim  made 
by  it,  although  it  may  not  be  a  final  determination  of  the 
rights  of  the  parties  as  they  may  be  presented  in  some  other 
action.  In  the  case  of  Dowling  v.  Pclack^  18  Gal.  625,  the 
Court  say:  '^  In  effect  a  dismissal  is  a  final  judgment  in  favor 
of  the  defendants;  and  although  it  may  4iot  preclude  the 
plaintiff  from  bringing  a  new  suit,  there  is  no  doubt  that  for 
all  purposes  connected  with  the  proceedings  in  the  particular 
action^  the  rights  of  the  parties  are  affected  by  it  in  the  same 
manner  as  if  there  had  been  an  adjudication  upon  the  merits.** 
The  money  became  payable  upon  the  dismissal  of  the  action. 

The  complaint  does  not  employ  the  same  language  as  the 
contract;  that  is,  instead  of  averring  that  the  action  had  been 
finally  decided,  it  sets  forth  the  fact  of  dismissal.  But,  as  we 
have  seen,  they  are  in  effect  the  same,  and  so  the  finding  of 
this  fact  by  the  Court  determines  the  material  issue  in  the 
case,  and  hence  it  is  immaterial  whether  or  not  the  fourth 
finding  can  be  regarded. 

Ashley  was  not  a  necessary  party  to  this  action.  If  the 
order  In  his  favor,  drawn  by  the  plaintiff,  J.  P.  Leese,  on  the 
defendant  and  Hellmann,  operated  as  an  assignment  of  so 
much  of  the  debt,  it  made  him  their  creditor  for  so  much,  but 
did  not  make  him  a  joint  owner  of  the  whole  debt 

Nor  was  Sullivan  a  necessary  party.  The  provisions  in  the 
contract  relative  to  his  mortgage  only  amount  to  an  agreement 
binding  J.  P.  Leese,  personally,  to  pay  off  that  mortgage  out 
of  the  money  to  be  paid  by  the  defendant.  The  provisions 
of  the  decree  in  relation  to  both  Ashley  and  Sullivan  are,  to 
say  the  least,  as  beneficial  to  the  defendant  as  the  facts  would 
authorize. 

The  judgment  must  be  affirmed. 
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[165]  *ADAMS  V.  WOODS  d  aL 

'  FxTNDs  or  HANDe  OF  BECEiyEn— Obdeb  fob  Dzstbzbittion  vot  Appealable.— An 
order  directing  the  receiver  in  an  action  to  '^diBtribute  of  the  funds  in  his  hands, 
under  and  in  the  order  mentioned  in  the  decree  heretofore  made  in  this  cause,  the 
sum  of  $5,000  to  the  parties  entitled  to  the  same,"  is  not  an  appealable  order. 

I  Idem.— Such  an  order  is  not  a  special  proceeding,  within  the  purview  of  the  first 
subdivision  of  section  three  hundred  and  thirty-six  of  the  Practice  Act,  nor  can 
it,  when  detached  from  the  proceedings  in  an  action,  be  treated  as  a  final  Judgment 
from  which  an  appeal  may  be  taken. 

Idem. — If  an  order  for  the  distribution  of  a  sum  of  money  by  a  receiver  may  in 
some  cases  be  a  final  judgment,  an  appeal  from  it  must  present  it  as  the  final  re- 
sult of  some  proce&ding,  and  the  reoord  must  show  what  the  proceeding  is. 

Appeal  from  the  Fourth  Judicial  District. 

The  facts  are  stated  in  the  opiuion. 

O.  F.  &  W.  H.  Sharp,  for  Appellantft. 

jT.  W.  Park,  for  Bespondent 

Norton,  J.  delivered  the  opinion  of  the  Court— Cope,  J. 
concurring. 

This  is  an  appeal  from  an  order  directing  the  receiyer  to 
"  distribute  of  the  funds  in  his  hands,  under  and  in  the  order 
mentioned  in  the  decree  heretofore  made  in  this  cause,  the 
sum  of  $5,000  to  the  parties  entitled  to  the  same/'  This 
order  is  not  a  special  proceeding  within  the  purview  of  the 
first  subdivision  of  section  three  hundred  and  thirtj-six  of 
the  Practice  Act.  It  does  not  resemble  the  order  made  in 
this  case  reported  in  18  Cal.  30,  which  was  held  to  be  a 
special  proceeding,  and  not  appurtenant  to  the  main  litiga- 
tion, but  appears  to  be  only  an  interlocutory  order  in  the 
progress  of  the  action. 

The  document  filed  as  the  record  on  this  appeal  consists 
simply  of  an  order,  entitled  in  this  action,  upon  the  receiver 
to  file  his  **  final  account,"  then  a  brief  account,  filed  by  the 
receiver,  called  a  **  supplemental  account,"  and  which  consists 
only  of  a  recital  of  what  a  referee  had  reported  as  to  the  re- 
ceiver's accounts,  and  a  statement  of  certain  offsets  which 


I  Cited  as  authority  in  Whitney  v.  Buckman,  26  CaL  451 
168 


Digitized  by 


Google 


Oct  1862. J  MiLIKEN  V.   HUBEK.  166 

the  receiver  says  the  referee  dis-*allowed,  but  which  [166] 
he  claims,  and  then  this  order,  from  which  the  appeal 
is  taken.  We  cannot  see  that  these  papers  have  any  special 
connection,  or  that  they  constitute  a  record  of  any  proceed- 
ing. A  mere  order  like  this,  detached  from  the  proceedings 
in  an  action,  cannot  be  treated  as  a  final  judgment  from  which 
an  appeal  may  be  taken.  If  an  order  for  the  distribution  of 
a  sum  of  money  by  a  receiver  may  in  some  cases  be  a  final 
•judgment,  an  appeal  from  it  must  present  it  as  the  final  result 
of  some  proceeding,  and  the  record  must  show  what  the  pro- 
ceeding is.  lu  this  case,  the  order  is  presented  simply  as  an 
interlocutory  order  in  another  proceeding  or  action,  and  with- 
out any  other  portion  of  that  proceeding  or  action.  There  is 
nothing  in  the  papers  before  us  by  which  it  can  appear 
whether  the  order  is  correct  or  erroneous.  Presented  in  this 
form,  it  is  not  an  appealable  order  or  judgment. 

The  order,  therefore,  not  being  one  for  which  a  separate 
appeal  is  provided,  the  appeal  must  be  dismissed. 


MTTjTKEN  d  al.  v.  HX7BEB. 

*■  Gbbtxobabx  DC  SuFBEME  OoTJBT.— The  Supreme  Court  cannot  issne  a  writ  of  oerM- 
arari  where  its  iasuanoe  would  be  the  ezercise  of  an  original  Jnriadiction  to  saper- 
intend  the  proceedings  of  an  inferior  tribunal. 

CEsnoBABi  IN  DxsTBiCT  CoTTBT. — The  general  power  of  supervision  oyer  inferior 
tribunals  which  pertains  to  the  Court  of  Eing^s  Bench  in  England  pertains  to  the 
District  Courts  in  this  State. 

Cebtiobabi  in  Supbemb  Coxnrr. — Nor  can  a  writ  of  certiorari  be  issued  by  the 
Supremo  Court  where  the  act  would  be  the  exercise  of  appellate  power,  provided 
the  review  might  have  been  had  hj  an  ax>peal,  although  the  right  of  appeal  is  gone 
by  the  lapse  of  the  time  within  which  it  was,  by  statute,  required  to  be  taken. 

Cebtiobabi,  what  mat  be  Beviewed  on. — Seinble,  that  no  proceeding  can  be  brought 
up  for  review  by  writ  of  cerliorari  from  the  Supreme  Court,  unless  it  be  one 
properly  the  subject  of  an  appeal  but  for  which  no  right  of  appeal  has  been  pro- 
vided by  law, 

Idem— When  Wbit  will  not  Lie. — H.  against  whom  a  judgment  had  been  ren- 
dered in  the  District  Court,  after  the  lapse  of  more  than  one  year  thereafter  applied 

^  Cited  as  authority  in  Bermett  v.  Wallace,  Jan.  T.  1872  (not  reported) ;  CatUJield  v. 
nudaouy  3  Cal.  390;  People  v.  Johnson,  30  Cal.  101;  Winter  v.  F\t2j>atrick,  85  Cal.  269; 
People  V.  County  Judge,  40  Cal.  479;  Matter  ofEiglUh  Street,  Id.  481 ;  People  v.  Elkvn»» 
Id.  647;  Favt  v.  Hcaon,  47  GaL  8;  Spring  VaL  W.  W,  v.  Bryant,  52  OaL  136;  Gr^m 
r.  C7as8im  43  OaL  27.    Bee  4  Or.  877. 
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to  the  Supreme  Court  for  a  \7rit  of  certiorari  to  the  District  Court  by  which  the 
Judgment  might  be  brought  up  for  review,  alleging  that  the  Court  below  had  ex- 
ceeded its  jurisdiction  by  rendering  the  judgment  against  him  without  having 
obtained  Jurisdiction  of  his  person:  Hdd,  that  the  case  was  not  one  in  which  the 
Court  had  power  to  issue  the  writ 

[167]        *Cebtiorabi  to  the  Sixth  District  Court. 
The  facts  are  stated  in  the  opinion. 

H.  H.  Hartley,  for  Plaintiff  in  error. 

I,  Certiorari  is  the  proper  remedy;  the  judgment  of  the 
Court  below  is  attacked  upon  the  ground  that  the  Court  never 
acquired  jurisdiction  of  the  person  of  the  defendant,  and  that 
the  judgment  is  void. 

A  void  judgment  not  being  subject  to  appeal  can  be  set 
aside  on  certiorari.  (24  Wend.  249;  6  Id.  466-564;  22  Id. 
132;  Comsiockv.  Clemens,  19  Cal.  77.) 

II.  The  Court  has  power  to  grant  a  certiorari  at  any  time; 
the  limit  of  one  year  only  applies  to  writs  of  error,  and  after 
one  year  they  even  may  issue  in  special  cases.  Tlie  affidavit 
showed  this  to  be  a  special  case,  and  the  action  of  the  Court 
on  granting  the  writ  affirmed  it  to  be  so.  (Vid.  27th  rule  of 
the  Supreme  Court.) 

The  control  of  Courts  over  judgments  after  one  year  does 
not  apply  to  questions  of  right.  (13  How.  46;  3  Denio,  257; 
19  Wend.  108.) 

Hopkins  &  Hermance,  for  Defendant  in  error. 

The  writ  was  improperly  issued.  We  admit  that  this  Court 
has  full  power  to  issue  this  writ  when  necessary  to  the  com- 
plete exercise  of  its  appellate  jurisdiction  as  conferred  by  the 
Constitution,  and  whenever  this  writ  is  necessary  in  aid  of  that 
appellate  power  it  will  lie.  But  we  deny  that  it  is  in  the  power 
of  the  Legislature  to  confer  original  jurisdiction  upon  this 
Court  to  exercise  any  such  authority  over  the  inferior  tribunals 
of  this  State  as  is  contended  for  by  appellant. 

If  this  Court  has  no  appellate  jurisdiction  in  the  matter  of 
the  judgment  in  this  case,  or  if,  by  reason  of  some  existing 
facts  appearing  upon  the  record,  this  judgment  has  by  force 
of  statute  become  final  and  no  longer  a  subject  of  appellate 
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review,  then  the  right  to  review  it  must  rest  upon  some 
original  jurisdiction  in  this  Court,  and  not  upon  appellate 
power. 

^But  this  Court  has  held,  in  a  number  of  cases,     [168} 
that  it  has  no  original  jurisdiction  for  any  purpose, 
except  as  a  conservator  of  the  peace  and  to  issue  writs  of 
habeas  corpus,     (Ex  parte  AUorney^General,  1  Cal.  86;  People 
V.  Shear,  7  Id.  140.) 

The  writ  of  certiorari  is  only  allowed  by  this  Court  to  aid  in 
its  appellate  power  of  review  of  all  that  class  of  cases  placed 
under  its  jurisdiction  by  the  Constitution.  It  is  but  one  of 
the  modes  of  appeal  allowed  to  a  party  where  the  statute  has 
failed  to  provide  any  other  remedy.  ''A  judgment  may  be 
reviewed  as  prescribed  by  this  title,  and  not  otherwise" — 
meaning  review  by  appellate  power.  (Wood's  Dig.  art.  1067, 
p.  209.) 

And  art.  1070  of  that  title  provides,  that  the  appeal  must 
be  taken  within  one  year  after  the  judgment. 

The  right  of  review  by  appeal  in  that  class  of  cases  named 
in  the  Constitution,  exists  independent  of  any  legislative 
authority,  and  all  the  writs  and  process  known  to  the  common 
law  may  be  resorted  to  when  necessary  to  the  complete  exer- 
cise of  that  right;  and  when  in  any  case  it  is  found  that  the 
Legislature  has  failed  to  provide  a  means  by  which  a  party 
may  avail  himself  of  the  benefit  of  the  appellate  power  or 
appellate  supervision  of  this  Court,  then,  and  in  that  case, 
this  or  any  other  writ  known  to  the  common  law,  necessary  to 
secure  that  end,  would  lie. 

If,  then,  the  Constitution  confers  upon  this  Court  power  to 
review  on  an  appeal,  and  in  the  manner  stated,  certain  classes 
of  cases,  can  the  Legislature  fix  a  limit  to  the  time  in  which, 
and  the  mode  by  which,  that  review  shall  take  place?  Thai 
this  power  exists  is  clearly  decided  in  Haighl  v.  Gay,  8  Cal. 
300. 

It  is  there  held,  that  after  a  party  has  failed  to  avail  himself 
of  his  remedy  of  review  provided  by  the  statute  until  the 
judgment  becomes  final  by  lapse  of  time,  error  will  not  lie. 

If,  then,  error  will  not,  neither  will  certiorari;  for  by  the 
Constitution  this  Court  is  only  clothed  with  authoriiy  "to 
issue  all  writs  and  process  necessary  to  the  exercise  of  its 
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appellate  power,"  and  which,  being  general  in  its  terms,  in- 
cludes certiorari,  mandamus,  etc.,  as  well  as  writs  of  error. 
This  Court  has  repeatedly  held,  that  all  the  writs  and  pro- 
cess known  to  the  common  law  could  be  issued  bj  the 
£169]     Court  when  neces-^sary  in  aid  of  its  appellate  juris- 
diction conferred  by  the  Constitution,  and  that  neither 
quo  warrantOy  certiorari,  or  error,  would  lie,  unless  necessary 
in  aid  of  that  power.     Nor  would  any  other  process  lie,  for 
this  Court  has  none  but  appellate  power,  and  power  to  aid 
them  in  the  exercise  of  the  same.     (People  v.  District  Court,  9 
Cal.  21;  White  v.  LighthaU,  1  Id.  348;  Peopk  v.  Turner,  Id. 
145;  JExrel.  Field  y.  Turner,  Id.  152;  Parcelly.  McKinne,  14 
Id.  38;  Ec  parte  AUorney-Oeneral,  1  Id.  86.) 

Norton,  J.  delivered  the  opinion  of  the  Court — Cope,  J. 
concurring. 

The  plaintiffs  having  obtained  a  judgment  in  the  District 
Court  for  Sacramento  county,  and  more  than  one  year  having 
elapsed,  the  defendant,  on  a  representation  that  the  District 
Court  had  exceeded  its  jurisdiction  by  rendering  a  judgment 
against  him  without  having  acquired  jurisdiction  of  his 
person,  and  that  the  time  allowed  by  statute  for  an  appeal 
had  expired,  procured  a  writ  of  certiorari  to  be  issued  from 
this  Court  to  bring  up  the  judgment  for  review.  A  motion 
IS  now  made  to  dismiss  the  writ,  on  the  ground  that  this 
-Court  has  no  jurisdiction  to  issue  it  for  such  a  purpose. 

This  Court  has  only  appellate  .jurisdiction,  and  is  only 
authorized  to  issue  the  writ  of  certiorari  in  aid  of  such  juris- 
diction. (Ex  parte  AUorney-Generdl,  1  Cal,  85;  The  People^ 
V.  Shear,  7  Id.  139.)  If  this  Court  had  jurisdiction  to  review 
the  judgment  on  an  appeal  taken  within  one  year  after  it  was 
rendered,  that  jurisdiction  was  lost  after  the  expiration  of  the 
year.  (Haight  v.  Oay,  8  Cal.  297.)  The  general  power  of 
supervision  over  inferior  tribunals  which  pertains  to  the 
Court  of  King's  Bench  in  England,  pertains  to  the  District 
Court  in  this  State.  The  provisions  of  section  four  hundred 
and  fifty-six  of  the  Civil  Practice  Act,  that  the  writ  of 
certiorari  may  be  granted  by  any  Court,  etc.,  must  be  held 
to  mean  any  Court  of  original  jurisdiction.  The  Legislature 
could  not,  under  the  Constitution,  confer  such  power  upon 
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this  Court.     Besides,  by  the  terms  of   this  section  of  the 
Practice  Act,  the  writ  of  certiorari  cannot  issae  in   cases 
where  there  is  an  appeal.     If  there  was  an  appeal  in  this 
case,  the  limitation  by  statute  of  the  right  to  bring  that 
appeal  within  one  year  does  not  make  it,  after  a  *year     [170] 
has  been  sufiEered  to  elapse  without  taking  an  appeal, 
a  case  in  which  there  was  no  appeal.     In  any  view  of  the 
case,  therefore,  the  writ  was  improperly  issued.    If  it  was  the 
exercise  of  an  original  jurisdiction  to  superintend  the  pro- 
ceedings of  inferior  tribunals,  it  was  the  erercise  of  a  power 
which  does  not  belong  to  this  Court.     If  it  was  the  exercise 
of  an  appellate  jurisdistion,  it  could  not  be  done  by  the  pro- 
ceeding of  a  writ  of  certiorari  after  the  time  to  exercise  the 
right  of  appeal  had  elapsed. 
An  order  must  be  entered  dismissing  the  writ. 


CARLTON  V.  CONROT  d  al 

MoHXr  I^EPOtfTTED  BT  SujsitzFF  liOfiEs  ITS  Idkntit  v  .— WhfiTe  ft  Sheriff  depoflitBy  In 
hi0  own  name,  with  his  banker  money  received  from  a  Bale  by  him  under  Jndidal 
X>rooe68,  its  identity  is  loet,  and  it  cannot  be  followed  as  a  gpeciflc  fund  by  the  par- 
ties entitled  to  the  proceeds  of  tho  sale  into  the  hands  of  a  third  penon  who  haa 
drawn  it  from  the  banker  upon  the  Sheriff's  order. 

Appeal  from  the  Twelfth  Judicial  District. 

The  facts  are  stated  in  the  opinion 

B.  Cook,  for  Appellant 

Cyril  F.  Orey,  for  Respondents^ 

Norton,  J.  delivered  the  opinion  of  the  Court — ^Field,  0. 
J.  concurring. 

The  facts  in  this  case  which  will  determine  our  judgment 
are,  in  substance,  as  follows :  The  Sheriff  of  San  Francisco 
county,  D.  Scannell,  under  various  attachments  and  execu- 
tions, sold  certain  property  of  the  firm  of  Gladwin,  Hugg  & 
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Oo.  The  sale  was  conducted  by  Cobb  as  auctioneer,  and  he 
deposited  the  proceeds,  as  was  his  custom  on  other  sales 
made  for  the  Sheriff,  with  his  banker  promiscuously  with  his 
other  money,  and  not  specially  as  money  belonging '  to  the 
Sheriff.     A  controversy  arose  among  the  attaching  creditors 

as  to  the  application  of  the  proceeds  of  that  sale — 
£171]     and,  *pending  this,  for  the  accommodation  of  one  of 

them,  McKenty,  the  Sheriff,  deposited  about  $3,000 
with  Coghill  &  Co.,  and  took  from  them  a  promissory  note 
for  the  amount,  payable  on  demand.  The  money  was  paid 
to  Coghill  &  Co.  by  means  of  a  check  drawn  by  the  Sheriff 
on  Cobb,  who  at  the  time  had  no  other  funds  of  the  Sheriff 
in  his  hands  except  the  proceeds  of  said  sale.  Sometime 
after  this,  tbe  Sheriff  had  collected  some  money  on  an  exe- 
cution in  favor  of  Conroy  &  O'Connor,  and  being  called  upon 
for  it  by  their  attorney,  he  indorsed  and  delivered  to  the 
attorney  the  promissory  note  of  Coghill  &  Co.  as  security  for 
a  few  days,  and  ultimately  with  the  right  to  receive  upon  it 
the  amount  of  money  due  to  Conroy  &  O'Connor.  The  note 
did  not  specify  the  money  as  belonging  to  any  particular 
fund,  nor  did  it  run  to  the  Sheriff  as  such,  but  was  simply  a 
note  to  D.  Scannell  or  order.  Conroy  &  O'Connor,  through 
their  attorney,  in  pursuance  of  the  authority  from  the  Sheriff, 
received  from  Coghill  &  Co.  the  money  on  the  note,  and  now 
hold  it  it  satisfaction  of  the  amount  collected  by  the  Sheriff 
on  their  execution.  All  these  transactions,  except  the  in- 
dorsement of  the  note,  were  made  for  the  Sheriff  by  Harrison, 
his  under  Sheriff. 

Carlton,  the  plaintiff  in  this  action,  having  become  the 
assignee  in  the  bankruptcy  of  Gladwin,  Hugg  &  Co.,  brings 
this  action,  claiming  that  the  money  received  by  Conroy  & 
O'Connor  on  the  note  of  Coghill  &  Co.  is  a  part  of  the 
assets  of  his  assignors,  which  the  Sheriff  had  no  right  to 
pay  in  satisfaction  of  demands  due  by  him  to  other  persons, 
and  that  Conroy  &  O'Connor,  under  the  circumstances,  hav- 
ing received  it  for  a  past  debt,  and  not  upon  any  new  con- 
sideration, may  be  treated  as  trustees  for  the  plaintiff  in  this 
action. 

Without  considering  the  other  objections  that  are  raised  to 
ihe  right  of  Carlton  to  maintain  this  action,  we  are  satisfied 

174 


Digitized  by 


Google 


Oct  1862.]  Oablton  v.  Conbot.  172 

that  the  money  in  question  in  the  hands  of  Conroy  &  O'Con- 
nor cannot  be  considered  as  a  part  of  the  assets  of  Gladwin, 
Hugg  &  Co.  The  sale  divested  Gladwin,  Hugg  &  Co.  of  their 
title  to  the  particular  property,  and  although  the  Sheriff  and 
his  bondsmen  might  be  liable  to  pay  them  the  amount  of  any 
surplus  of  the  proceeds  that  might  remain  after  paying  the 
creditors  under  whose  process  the  property  was  sold, 
neither  they,  nor  indeed  the  creditors,  had  any  *title  [172] 
to  the  identical  money  that  was  paid  on  the  sale. 
(Turner  v.  Fenxiall,  1  Cranch,  116.)  By  depositing  the 
money  with  CoghiU  &  Co.,  the  Sheriff  did  not  pay  it  to  Mc- 
£enty  or  any  other  claimant.  He  simply  loaned  to  CoghiU 
&  Co.,  at  the  request  of  McKenty,  so  much  money,  taking 
care  to  preserve  his  control  of  it  by  taking  a  note  to  himself 
in  his  private  capacity.  Upon  its  being  repaid  to  him,  he 
paid  the  money  due  to  Conroy  &  O'Connor.  This  is  not  a 
question  as  to  the  appication  of  a  fund  in  the  Sheriff's  hands, 
but  simply  whether  a  payment  of  money  by  a  Sheriff  to  an 
execution  creditor  can  be  defeated  by  showing,  from  an  ex- 
amination of  the  Sheriff's  accounts  with  his  banker,  or  other 
person  with  whom  he  deposited  the  proceeds  of  sales,  that 
he  would  not  have  had  funds  to  make  the  payment  in  ques- 
tion, at  the  time  he  drew  his  check  for  it,  if  he  had  not  had 
on  deposit  the  proceeds  of  a  sale  in  some  other  case.  A 
right  thus  to  search  out  and  hold  the  proceeds  of  a  sale,  and 
to  defeat  payments  by  a  Sheriff  made  under  such  circum- 
stances, would  occasion  almost  insuperable  difficulties  in  the 
administration  of  the  office  of  Sheriff,  and  we  can  see  no 
principle  upon  which  it  can  be  sustained. 
Jud^ent  affirmed 
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BAUM  V.  GRIGSBT. 

1  Veeidob's  Lien  not  AasiONABLE.~The  equitable  lien  which  a  yendor  of  real  estate, 
after  an  abeolnte  conveyance,  retains  upon  the  property  for  the  unpaid  purchase 
money  is  not  assignable. 

<  ]j>EM.— This  lien  is  not  a  specific  absolute  charge  upon  the  property,  but  merely 
a  personal  privilege  of  the  vendor,  and  does  not  pass  by  a  tnmsfer  of  his  claim  for 
the  purchase  money. 

*  yEi!ax>B's  Lien,  how  Waivsd. — The  lien  of  the  vendor  is  not  waived,  in  the  ab- 
sence of  express  agreement  to  that  effect,  by  the  taJdng  of  the  note  or  other  per- 
sonal security  of  the  vendee  for  the  purchase  money;  but  is  waived  by  the  taking 
of  a  distinct  and  independent  security,  unless  there  is  at  the  time  an  express 
agreement  for  its  retention. 

yENix>B's  Lien,  how  Distinouished. — ^The  distinction  between  the  lien  of  a  vendor 
after  absolute  conveyance  and  the  lien  of  a  vendor  when  the  contract  of  sale  u 
unexecuted,  stated.  In  the  latter  case,  the  vendor  holds  the  legal  estate  as  security 
far  the  purchase  money,  and  can  assign  his  contract  with  the  conveyance  of  the 
title,  and  in  that  event  his  assignee  acquires  the  same  rights  and  is  subject  to  the 
same  liabilities  as  himself.  In  the  former  case,  the  vendor  retains  a  mere  equity, 
which,  to  become  of  any  force  or  effect,  must  be  established  by  the  decree  of  the 
Court. 

[173]         *Appeal  from  the  Seventh  Judicial  District. 

One  B.  M.  Hill  sold  and  by  a  deed,  absolute  in  form,  con- 
yeyed  to  the  defendant  a  tract  of  land  in  Napa  County,  and 
in  part  payment  of  the  purchase  money,  defendant  executed 
to  Hill  his  negotiable  promissory  note.  Hill  indorsed  the 
note  to  plaintiff,  w^io  brought  this  action  to  recover  the 
amount  due  upon  it,  and  also  to  establish  a  vendor's  lien 
upon  the  premises,  and  to  subject  them  to  sale  for  the  satis- 
faction of  the  debt. 

The  District  Court  gave  judgment  for  the  plaintiff,  and 
directed  a  sale  of  the  premises,  and  that  the  proceeds  be 
applied  to  the  payment  of  the  amoimt  due  on  the  note.  From 
this  judgment  the  defendant  appeals^ 

W.  C.  Wallace  and  T.  J.  Tucker,  for  Appellant. 

The  plaintiff  claims  that  the  sale  and  indorsement  of  the 

I  Affirmed  in  Leuiia  v.  CooiUaud,  post  189;  WiUiama  v.  Young,  poet  228;  cited  and 
commented  on  in  JPorler  v.  Brooks,  35  Cal.  204;  cited  as  authority  in  i2o8s  v.  SeinUen, 
86  Cal.  821. 

*  As  to  waiver  of  lien,  approved  in  Boblec  t  .  Vlark,  25  Cal.  828.  Enforcement  of  lien» 
approved  in  Camden  v.  Vail,  23  CaJ.  636:  liiU  v.  Origaby,  82  Cal.  69.  See  Pefl  y. 
McEtroy,  3ti  Cal.  268,  and  cases  cited;  WeUs  v.  Hm-ter,  56  OaL  844.  See  10  B.  I.  889; 
A  Bush,  126;  10  Kan.  414. 
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negotiable  note,  given  in  part  payment  of  the  purchase  money, 
necessarily  carries  with  it  a  lien  upon  the  land. 

There  is  not  one  authority  to  support  this  doctrine;  but 
there  is  a  conflict  of  authorities  as  to  whether  a  vendor's  lien 
can,  under  any  circumstances,  be  sold  and  assigned  to  a  third 
person. 

This  silent  lien  of  a  vendor  is  not  an  absolute  and  specific 
charge  upon  the  land,  but  is  a  mere  equitable  right,  arising 
from  an  implied  trust  relation,  which  may  be  resorted  to  by 
the  vendor.     (Sparks  v.  Hess,  15  Cal.  193.) 

In  this  case  the  Court  say :  ''  It  is  a  right  founded  upon  the 
natural  justice  of  allowing  the  vendor  to  subject  the  property 
with  which  he  has  parted  to  the  satisfaction  of  the  debt  which 
constitutes  the  consideration  of  the  transfer."  And  it  is  fur- 
ther held  in  Hunt  v.  Waterman,  12  Cal.  304,  that  "The  silent 
lien  of  the  vendor  is  extinguished  when  the  vendor  manifests 
on  intention  to  abandon,  or  not  to  look  to  it." 

In  the  case  of  Halleck  v.  Smith,  3  Barb.  272,  the  Court  held, 
that  "If  the  vendor  take  a  note  or  bond  from  the  vendee  for 
the  purchase  money,  that  is  no  waiver  of  the  lien — ^for  such 
instruments  are  only  the  ordinary  evidences  of  the  debt.  But 
if  the  note  or  bond  is  assigned  or  transferred  to  a  third 
person  for  his  ^benefit,  the  security  is  gone  forever.  [174] 
The  reason  is,  that  there  is  no  peculiar  equity  in  favor 
of  the  third  person."  This  case  is  directly  in  point.  (See 
also  IVhite  v.  Williams,  1  Paige,  506;  Jachmany.  JSaUock  et  al,, 
1  Ohio,  320;  Leman  v.  Beam,  2  Id.  383;  Brush  etal.  v.  Kensley 
et  al,,  14  Id.  22;  Green  et  al  v.  Demms  et  al.,  10  Humph.  372; 
Gilmore  v.  Brown  et  aL,  1  Mason,  218.) 

Harison  &  Stoney,  for  Kespondent. 

If  the  lien  for  the  purchase  money  is  a  mere  personal  right 
of  the  vendor,  the  respondent  being  the  assignee  of  the  vendor 
must  of  course  fail.  But  if,  as  some  of  the  authorities  say, 
"the  purchase  money  is  a  lien  on  the  land,"  (Gitmxxn  v.  Brown, 
1  Mason,  212,)  it  would  seem  that,  as  in  the  case  of  a  mortgage 
the  assignment  of  the  debt  by  parol  draws  the  land  after  it  as 
a  consequence,  so  in  this  case,  the  assignment  of  the  debt 
due  for  the  purchase  money  should,  upon  the  same  principle, 
draw  after  it  the  land  upon  which  "the  purchase  money  was 

Cal.  Bepts.,  vol.  xzi.~12  177 


Digitized  by 


Google 


175  Baum  v.  Geiqsby.  [Sup.  Ct. 

a  lien."  (Johnson  v.  Hart,  3  Johns.  Cases,  329;  McMHHan  v. 
Bichards,  9  Cal.  411;  Phdan  v.  Olney,  6  Id.  483;  BenneUY. 
Solomon,  6  Id.  138.) 

Hilliard,  in  his  work  on  mortgages,  (Vol.  1,  pp.  463,  464,) 
says:  ''One  of  the  most  common  occasions  for  executing  a 
mortgage  occurs  when  a  conveyance  of  land  is  made  and  a 
mortgage  of  the  same  land  at  the  same  time  taken  back  by  the 
grantor  to  secure  the  whole  or  a  part  of  the  purchase  money. 
The  lien  for  the  purchase  money  is  a  title  substantially  cor- 
responding with  that  created  by  such  a  mortgage,  but  arising 
by  implication  merely,  and  not  depending  upon  any  deed  or 
written  instrument  whatever." 

The  ground  of  these  equitable  liens  is,  that  the  vendee 
ought  not  in  equity  to  be  allowed  to  hold  the  land,  the  pur-, 
chase  money  for  which  he  is  unwilling  to  pay.  In  Chapman 
V.  Ihnner,  1  Vem.  267,  the  Lord  Keeper  said:  "In  this  case 
there  is  a  natural  equity  that  the  land  should  stand  charged 
with  so  much  of  the  purchase  money  as  was  not  paid,  and 
that,  without  any  special  agreement  for  that  purpose." 

We  cannot  perceive  that  the  equity  is  at  all  changed  by  the 
fact  that  the  unpaid  purchase  money  is  due  to  the  assignee  of 
the  vendor  instead  of  the  vendor  himself;  or  how  it 
[175]  can  be  equitable  to  hold  *the  land  without  paying  the 
purchase  money  in  the  one  case  and  not  in  the  other. 
(See  Fisher  d  al.  v.  Johnson  &  Wife,  5  Ind.  [Porter]  492; 
Dart  V.  McQuiUy  etal.,6  Id.  391;  Blamfidd  et  al,  v.  Palmer,  6 
Blackf.  227;  Bryeretal  v.  Chase,  8  Id.  508;  1  Hilliard  on 
Mort.  477,  482,  485.  486;  EsUdge  v.  Mcaure  d  al.,  2  Yerg. 
84;  Walson  v.  WiOard,  9  Barr.  89;  Eonore's  Ex'rs  v.  Bakeville, 
6  B.  Monroe,  67;  Ketly  v.  Payne,  18  Ala.  371;  White  y.  Stover, 
10  Id.  441;  Skinner  v.  ScoU,  6  Dana,  138.) 

Field,  C.  J,  delivered  the  opinion  of  theOourt — ^Nobton,  J. 
concurring. 

The  doctrine  that  a  vendor  of  real  property,  after  an  abso- 
lute conveyance,  retains  an  equitable  lien  for  (he  unpaid  pur- 
chase money,  prevaUs  in  England  and  in  nearly  all  the  States 
of  the  Union.  The  difference  of  opinion  in  the  numerous 
cases  upon  the  subject  in  the  Courts  of  this  country  relates 
principally  to  the  character  of  the  lien,  and  to  the  question 
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•whether  it  passes  with  a  transfer  of  the  claim  of  the  vendor 
for  the  purchase  money.  The  lien,  it  is  conceded,  is  not 
waived,  in  the  absence  of  express  agreement  to  that  effect, 
bj  the  fact  that  the  vendor  takes  the  note  or  other  personal 
secoritj  of  the  vendee  for  the  money.  Such  personal  security 
is  considered  as  only  intended  to  meet  and  overcome  the  ac- 
knowledgment of  the  receipt  of  the  money  in  the  deed.  On 
the  other  hand,  when  any  other  independent  security  is 
taken — as  a  mortgage  on  the  land,  or  upon  other  property,  or 
the  personal  responsibility  of  a  third  person — ^the  lien  is  held 
to  be  waived,  unless  there  is  at  the  time  an  express  agreement  ' 
for  its  retention.  The  taking  of  a  distinct,  independent  se- 
curity is  presumptive  evidence  of  the  waiver. 

The  fact,  therefore,  that  the  vendee  in  the  present  case 
gave  his  negotiable  promissorj  note  to  the  vendor  for  a  por- 
tion of  the  purchase  money,  in  no  respect  affects  the  equitable  - 
lien  of  the  latter.  The  question  presented  is,  whether  that 
lien  passed  to  the  plaintiff  with  the  indorsement  of  the  note 
to  him.  There  was  no  attempt  made  to  assign  specially  the 
lien:  its  assignment  is  asserted  from  the  simple  transfer  of 
the  note. 

The  question,  upon  the  authorities,  is  clearly  with 
the  appellant.     *Indeed,  with  the  exception  of  de-     [176] 
cisions  in  two  or  three  States,  the  adjudged  cases  are 
uniformly  against  any  assignment  of  the  lien  by  a  transfer  of 
the  note  or  other  personal  security  of  the  vendee.     ''lam 
not  aware  of  any  case,"  says  Chancellor  Walworth,  "where 
the  assignee  of  the  note  or  the  security  has  been  permitted  to 
sustain  such  a  claim  on  an  implied  agreement  to  assign  the 
lien.'*    (White  v.  WiUiams,  1  Paige,  506.)     " I  do  not  find  in  , 
the  English  books,"  says  Mr.  Justice  Nesbit,  of  the  Supreme 
Court  of  Georgia,  ''a  single  case  in  which  it  (the  lien)  has 
been  enforced  in  favor  of  the  assignee  of  the  note  for  the 
purchase  money."    (WeUbom  v.  IViUiamSy  9  Geo.  89.) 

The  cases  which  deny  that  the  lien  passes  with  the  personal 
security  of  the  vendee  do  not  rest,  except  in  a  few  instances, 
upon  the  want  of  a  special  assignment  from  the  vendor,  but 
upon  the  ground  that  the  lien  is  in  its  nature  unassignable; 
and  to  that  conclusion  we  have  arrived.  The  lien  is  not  a 
specific,  absolute  charge  upon  the  property.    It  is  simply  a 
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right  to  resort  to  the  property  upon  a  failure  of  payment  by 
the  vendee.  It  does  not  arise  from  any  agreement  of  the 
parties,  but  is  the  creature  of  equity,  and  is  established  solely 
for  the  security  of  the  vendor.  It  is  founded  upon  the  natural 
justice  of  allowing  a  party  to  reach  the  property,  which  he 
has  transferred,  to  satisfy  the  debt  which  constitutes  the  con- 
sideration of  the  transfer.  It  is,  therefore,  the  personal 
privilege  of  the  vendor.  The  assignee  of  a  note  given  for 
the  purcha.se  money  stands  in  a  very  different  position.  He 
has  not  parted  with  the  properiy  which  he  seeks  to  reach,  in 
consideration  of  the  note  he  has  received.  He  has  never 
held  the  property,  and  has,  therefore,  no  special  claims  upon 
equity  to  subject  it  to  sale  for  his  benefit.  The  particular 
equity  of  the  vendor  in  this  respect  cannot,  in  the  nature  of 
things,  be  asserted  by  another.  "It  is  indispensably  neces- 
sary," says  Chancellor  Bland,  "to  the  existence  of  such  a 
lien,  that  the  parties  should  stand  in  the  relation  towards 
each  other  of  vendor  and  vendee  of  real  estate,  the  purchase 
money  of  which  has  not  been  fully  paid.  If  that  relation- 
ship is,  in  any  manner  whatever,  put  off,  altered,  or  relin- 
quished, an  equitable  lien  either  cannot  arise  or  will  be  de- 
stroyed. The  pure  relationship  of  creditor  and  debtor, 
[177]  or  of  borrower  and  lender,  is  incompatible  with  *the 
existence  of  an  equitable  lien,  excludes  or  extin- 
guishes it."  And  again:  "An  equitable  lien  is  an  incum- 
brance upon  land,  which  can  only  be  held  by  a  vendor;  and 
although  assets  may  be  marshaled  so  as  to  put  a  vendor  al- 
together upon  his  equitable  lien,  for  the  benefit  of  other 
creditors,  yet  no  third  person  can,  as  assignee  of  the  vendor, 
.derive  any  benefit  from  such  a  lien;  nor  can  it,  like  a  bond 
or  mortgage,  be  assigned,  because  it  is  not  expressed  in  writ- 
ing, or  in  any  separate  contract,  but  exists  only  as  an  insep- 
arable equitable  incident  of  the  contract  of  purchase,  and  is 
raised  by  construction  of  equity  in  favor  of  the  vendor  only. 
To  allow  it  to  pass  by  an  assignment  of  the  claim  for  the 
purchase  money,  or  by  a  transfer  of  the  bonds,  or  notes, 
given  as  a  security  for  the  payment  of  the  purchase  money, 
would  be  of  the  most  ruinous  consequence  to  titles  to  real 
estate."  (1  Bland's  Chan.  523,  524.)  The  vendor's  lien,  says 
the  Supreme  Court  of  Tennessee,  "is  nothing  more  than  a 

180 


Digitized  by 


Google 


Oct.  1862.J  Baum  v.  Gbigsbt.  178 

mere  equity,  capable  of  acquiring  the  force  and  efficacy  of  a 
lien,  under  certain  circumstances,  in  the  event  of  the  non- 
payment of  the  purchase  money.  It  is  the  creature  of  a 
Court  of  Equity,'  and  rests  upon  the  principle,  *  that  a  person 
having  got  the  estate  of  another  shall  not,  as  between  them, 
keep  it  and  not  pay  the  consideration.*  (Mackreth  v.  Symmons, 
15  Yes.  329.)  But  this  lien  is  a  mere  personal  equitable 
right  in  the  vendor,  and  is  not  assignable.  It  looks  only  to 
the  security  of  the  vendor,  and  does  not  pass  to  the  assignee 
of  the  vendee's  obligation  for  the  consideration  money,  and, 
consequently,  cannot  be  enforced  in  his  favor."  (Green  v. 
Denioss,  10  Humph.  374;  see  also  Jackman  v.  HaUock,  1  Ohio, 
320;  WeObom  v.  WiUiamSy  9  Geo.  86;  Briggs  v.  HiU,  6  How. 
362;  Gilman  v.  Brown,  1  Mason,  221;  and  the  note  of  Hare 
&  Wallace  to  Mackreth  v.  Symmom,  2  Leading  Cases  in  Equity, 
276,  where  all  the  authorities  are  cited.) 

There  is  a  marked  distinction  between  the  lien  of  a  vendor 
after  absolute  conveyance  and  the  lien  of  a  vendor  where  the 
contract  of  sale  is  unexecuted.  In  the  latter  case,  the  vendor 
holds  the  legal  estate  as  security  for  the  purchase  money.  He 
can  assign  his  contract  with  the  conveyance  of  the  title;  and 
in  such  case  his  assignee  will  acquire  the  same  rights  and  be 
subject  to  the  same  liabilities  as  himself.  (See  Sparks 
V.  Hess,  15  Cal.  194;  and  Taylor  Y.*McEinney,  20  Id.  [178] 
618.)  In  the  former  case,  the  vendor  retains  a  mere 
equity,  which  to  become  of  any  force  or  e£fect  must  be  estab- 
lished by  the  decree  of  the  Court. 

It  follows  that  the  District  Court  erred  in  directing  the  en- 
forcement of  the  lien  of  the  vendor  in  favor  of  the  plaintiff. 
The  judgment  must  be  reversed,  and  the  Court  below  directed 
to  enter  upon  its  findings  a  simple  money  judgment  against 
the  defendant  for  the  amount  due  upon  the  note,  and  to  deny 
the  prayer  for  the  sale  of  the  premises. 

Ordered  accordingly. 
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LEWIS  V.  COVILLAUD  d  al. 

Deed,  Conbidebation  js.—Jn  a  deed  of  land  the  conaideration  waa  ezpreaaed  to  be 
$10,000,  $4,000  paid  in  cash,  **  and  the  balance  by  the  assuming,  on  the  part  of  the 
said  grantees,  the  payment  of  a  certain  mortgage"  then  existing  upon  the  property 
to  secure  the  grantor's  note  for  $6,000:  Seld,  that  this  recital,  unless  oontroUed  by 
eyidenoe  of  a  contrary  intention,  showed  an  agreement  on  the  part  of  the  grantees 
to  pay  the  mortgage  debt,  and  not  merely  to  obtain  a  discharge  of  the  mortgage 
as  a  lien  upon  the  property. 

AflBP.KMKNT  TO  Pat  Debt.— Where  A  owes  B,  and  the  latter  owes  0,  and  A  and  B, 
without  consulting  0,  agree  that  the  former  shall  pay  to  0  what  he  is  owing  to  B, 
an  action  cannot  be  maintained  by  0  against  A  for  want  of  pririty.  McLarren  y, 
HviMnaofiy  18  Cal.  80,  commented  on  and  questioned. 

^Yehdob'b  Liek  mot  Assignable.— a  vendor's  lien  is  not  assignable.  JBaum  ▼. 
Origsby,  ante  172,  afiOrmed  on  this  point. 

Andino  not  Dibtubbed  whebb  Etidenge  CoNFLicrs.~A  finding  of  fact  by  the 
lower  Court  will  not  be  disturbed  by  the  appellate  Ck>urt  when  the  evidenoe  is 
conflicting,  or  where  the  conclusion  drawn  from  it  is  not  necessarily  erroneous  in 
point  of  law. 

AoooBD  AND  SATiSFAcnoN.—Thus,  whcre  0.  purchased  a  city  lot  of  B.,  and  as  part 
of  the  consideration  assumed  the  payment  of  a  note  from  B.  to  L.,  secured  by 
mortgage  upon  the  property,  and  some  time  afterwards  C.  and  L.  entered  into  an 
arrangement  by  which  C.  executed  his  notes  to  L.  for  about  three-fourths  of  the 
amount  due  on  the  original  note,  and  to  secure  these  latter  notes  gave  a  new  mort- 
gage upon  the  property,  and  L.  thereupon  delivered  up  the  old  mortgage,  but  not 
the  note,  and  indorsed  upon  the  record  entry  of  the  mortgage,  "  Satisfied  by  being 
released:"  Seld,  that  whether  this  was  an  accord  and  satisfaction  of  the  whole 
debt,  depended  upon  the  intention  of  the  parties,  and  that  the  Court  below  having, 
upon  conflicting  evidence  in  this  respect,  found  as  a  fact  that  full  satisfaction  was 
not  intended,  its  finding  would  not  be  disturbed,  although  the  appellate  Court 
might  be  of  opinion  that  the  weight  of  evidenoe  was  against  the  finding. 

p[79]        ^Appeal  from  the  Tenth  Judicial  District. 

On  the  fourth  day  of  September,  1850,  S.  J.  Field  conveyed 
by  deed  to  Joel  Burlingame,  a  lot,  with  the  improvements 
thereon,  in  the  city  of  Marysville.  On  the  seventh  day  of 
August,  1855,  Burlingame  executed  a  mortgage  upon  the 
premises  to  J.  E.  N.  Lewis,  the  plaintiff,  to  secure  a  note  in 
form  as  f callows: 

'*  $6,000.  Twenty-four  calendar  months  from  date,  for  value 
received,  (loaned  money,)  I  promise  to  pay  to  Joseph  E.  N. 
Lewis,  or  order,  six  thousand  dollars,  with  the  following 
monthly  interest:  for  the  first  twelve  months,  two  and  one- 
half  per  cent,  per  month;  for  the  balance  of  the  time  until 

1  Questioned,  Sacramento  L.  Co,  v.  Wagner,  67  Oal.  295. 

s  Cited  as  authority  in  Enghmd  t.  Lewis,  25  CaL  846;  Bo8$  v.  JMnfWIl,  88  Ori* 
821.    See  WiUianu  t.  Totmg,  post,  227.    See  26  Aik.  896,  645. 
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paid,  t^o  per  cent,  per  month.  Interest  to  be  paid  monthly, 
and  in  default  of  such  payment  the  same  shall  be  added  to 
the  principal,  and  draw  the  same  interest  as  principal. 
August  seventh,  a.d.  one  thousand  eight  hundred  and  fifty- 
five.  Joel  Buklingahe." 

Which  mortgage  was  duly  acknowledged  and  recorded. 

On  the  twenty-first  day  of  September,  1855,  Joel  Burlin- 
game  and  his  wife,  Freelove  Burlingame,  executed  to  the  de- 
fendants, Charles  CoviUaud  and  M.  0.  Nye,  a  warrantee  deed 
of  which  the  consideration  clause  is  as  follows:  ''  In  consider- 
ation of  the  sum  of  $10,000,  received  to  their  full  satisfac- 
tion of  Charles  CoviUaud  and  M.  C.  Nye,  both  of  the  same 
county  and  State  aforesaid,  grantees,  to  be  paid  as  follows: 
$4,000  in  cash  down,  and  the  balance  by  the  assuming,  on 
the  part  of  the  said  grantees,  the  payment  of  a  certain  mort- 
gage upon  the  property  hereinafter  described,  made  by  the 
above  described  Joel  Burlingame  on  the  seventh  day  of 
August,  one  thousand  eight  hundred  and  fifty-five,  in  favor 
of  one  J.  E.  N.  Lewis  for  the  sum  of  $6,000."  This  deed 
contained  no  covenants  on  the  part  of  the  grantees,  and  no 
other  recitals  in  reference  to  the  consideration  than  the  clause 
above  set  forth.  The  deed  was  duly  acknowledged  and  re- 
corded, and  the  $4,000  paid  by  the  grantees.  The  first  month's 
interest,  which  fell  due  after  the  making  of  this  deed  upon  the 
$6,000  note  of  Lewis,  was  paid  to  Lewis  by  CoviUaud,  and  no 
further  payments  were  made  by  any  one  untU  in  1858,  as 
hereafter  stated.  Oct.  8th,  1855,  Nye  by  deed  conveyed  all 
his  interest  in  the  property  to  CoviUaud,  subject  to 
the  mortgage.  *0n  the  twenty-fifth  day  of  September,  [180] 
1857,  CovUlaud  and  Lewis  entered  into  an  arrange- 
ment for  the  release  of  the  latter's  mortgage,  in  pursuance  of 
which  CoviUaud  executed  to  Lewis  two  notes  for  $4,000  each, 
one  payable  in  twelve,  and  the  other  twenty-four  months  from 
date,  and  both  secured  by  a  mortgage  executed  by  C.  upon 
the  property;  on  the  reception  of  which  Lewis  delivered  to 
CoviUaud  the  original  mortgage  from  Burlingame,  and  in- 
dorsed upon  the  record  of  it  a  satisfaction  in  these  words: 
*' Satisfied  by  being  released;  Sept.  26th,  1855.  Jos.  E.  N. 
Lewis."    At  the  date  of  this  transaction  the  amount  due  on 
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the  original  note,  principal  and  interest,  was  $10,312.  This 
note  was  not  delivered  to  Covillaud  with  the  mortgage,  but 
remained  in  possession  of  Lewis,  who  at  some  time  afterwards 
(when  does  not  appear)  indorsed  upon  it  as  a  credit  the  $8,000 
paid  by  the  notes  of  C.  One  of  the  $4,000  notes  was  paid  by 
C.  at  maturity,  and  the  other  was  not  due  when  this  suit  was 
commenced,  but  appears  also  to  have  been  since  paid  accord- 
ing to  its  terms. 

On  the  twenty-seventh  of  March,  1858,  Lewis  commenced 
an  action  against  Burlingame  to  recover  the  balance  due  upon 
the  $6,000  note,  after  deducting  as  a  payment  the  $8,000  for 
which  Covillaud  had  given  his  notes.  Burlingame  made  de- 
fault, and  on  the  twelfth  of  February,  1859,  judgment  was 
rendered  against  him  in  favor  of  the  plaintiff  for  $3,205,  to 
bear  interest  at  the  rate  of  two  per  cent,  per  month.  No 
portion  of  this  judgment  has  been  paid. 

On  the  twenty-second  day  of  October,  1858,  Joel  Burlin- 
game executed  to  Lewis  an  instrument  in  which,  after  reciting 
that  Nye  and  Covillaud  had  neglected  to  comply  with  their 
agreement  to  pay  oflf  the  $6,000  note,  he,  in  consideration  of 
one  dollar,  conveys  to  Lewis  all  his  interest  and  rights  in  law 
or  equity  to  the  lot  in  question,  and  continues,  **  together  with 
any  and  all  right  of  action  in  law  or  equity  against  said 
Covillaud  and  Nye  to  enforce  a  specific  performance  of  the 
contract  of  sale  and  purchase  on  their  part,  for  the  payment 
of  said  mortgage,  according  to  their  agreement  with  the 
undersigned,  at  the  time  that  the  writing  was  signed  by  the 
undersigned  and  Freelove  Burlingame,  his  wife,  for  the  pro- 
perty covered  by  said  mortgage,  and  was  delivered, 
[181]  thus  executed,  to  the  *said  Covillaud  and  Nye,  (the 
undersigned  wife  neither  then  nor  at  any  other  time 
having  any  interest  in  said  property,)  and  the  said  Lewis  is 
hereby  authorized  and  empowered  in  my  name  to  institute 
any  and  all  suits  in  law  or  equity  against  any  and  all  persons 
as  fully  and  completely  as  I  myself  could,  had  not  this  con- 
veyance been  given  for  his  use  and  benefit,  that  may  be 
necessary  and  proper  to  secure  and  recover  the  matters  and 
things  herein  referred  to,  or  that  may  be  necessary  or  proper 
in  carrying  out  the  objects  of  this  conveyance  in  securing 
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the  payment  of  said  note  and  mortgage  in  full,  and  to  the  end 
that  all  moneys  arising  therefrom  shall  be  applied  in  payment 
on  said  note  and  mortgage." 

The  present  action  was  commenced  on  the  twenty-first  of 
March,  1859,  by  Lewis  against  Coyillaud  and  Nye.  The 
complaint  sets  forth  substantially  the  facts  above  stated, 
and  avers  that  at  the  time  of  the  purchase  by  defendants 
of  Burlingame  they,  as  part  of  the  consideration,  assumed 
the  payment  of  the  note  in  favor  of  Lewis,  and  that  such  was 
the  intention  and  effect  of  the  consideration  clause  in  the 
mortgage;  and  further  avers,  that  the  $8,000  paid  by  Covil- 
laud in  1858  was  for  the  purpose  of  obtaining  a  release  of 
the  mortgage,  and  was  not,  nor  intended  to  be,  a  satisfaction 
of  the  debt;  that  plaintiff  is  entitled  to  recover  the  balance 
not  paid  upon  the  note,  botli  by  reason  of  the  agreement  on 
the  part  of  defendants  at  the  time  of  their  purchase  to  pay 
the  debt  to  plaintiff,  and  also  by  virtue  of  the  assignment 
from  Burlingame  to  plaintiff,  and  that  under  this  assignment 
he  is  also  entitled  to  enforce  against  the  property  the  vendor's 
lien  which  existed  in  favor  of  Burlingame,  and  prays  judg- 
ment accordingly. 

The  answer  admits  the  execution  of  the  several  instruments, 
as  alleged  by  plaintiff,  but  denies  that  defendants  in  their 
purchase  from  Burlingame  agreed  to  assume  the  payment  of 
the  $6,000  note,  or  that  si^ch  was  the  intention,  or  the  effect 
of  the  recitals  in  the  deed  executed  to  them,  and  avers  that 
their  agreement  in  this  respect  only  extended  to  procuring  a 
satisfaction  of  the  Lewis  mortgage.  It  also  avers  that  the 
transaction  between  plaintiff  and  defendants  in  1858  was  in- 
tended to  be  and  was  a  f uU  satisfaction  of  the  original  debt 
and  note. 

The  case  was  tried  by  the  Court  without  a  jury. 
The  plaintiff  ^called  as  a  witness  one  Taylor,  who  [182] 
testified  that  at  the  time  Burlingame  sold  to  defen- 
dants, witness  had  in  bis  possession,  as  agent  for  Lewis,  the 
latter's  note  against  Burlingame;  that  Covillaud  paid  the 
month's  interest  upon  it  which  felldue  first  after  the  pur- 
chase, and  that  when  the  second  month's  interest  fell  due  he 
spoke  to  Covillaud  about  it,  and  C.  said,  that  although  he 
knew  it  was  drawing  compound  interest,  he  preferred  to  let  it 
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ran  for  a  while  as  he  was  paying  still  higher  rates  of  interest 
to  other  parties. 

On  behalf  of  defendants,  W.  W.  Lawton  testified,  that  at 
the  request  of  the  parties  he  drew  the  notes  and  mortgage 
from  Covillaud  to  plaintiff  in  1858,  and  also  went  with  them 
to  the  Becorder's  office,  and  was  present  when  the  satisfaction 
of  the  original  mortgage  was  signed,  and  that  he  delivered 
that  mortgage  to  defendants  at  request  of  Lewis;  that  during 
these  transactions  he  heard  a  good  deal  of  conversation  be- 
tween the  parties  about  the  matter;  that  he  could  not  now 
recollect  anything  that  was  said,  but  that  from  all  the  talk  it 
was  his  impression  that  the  parties  intended  a  settlement  of 
all  claims  of  Lewis  against  Covillaud,  but  that  he  did  not 
understand  or  suppose  at  the  time  that  plaintiff  intended  to 
release  Burlingame  from  the  payment  of  the  balance  of  the 
note.  Witness  further  stated,  in  answer  to  interrogatories 
by  plaintiff,  that  it  was  probable  (although  his  recollection 
was  indistinct)  that  the  original  note  and  mortgage  of  Burlin* 
game  were  attached  together,  and  that  when  the  mortgage 
was  given  up  to  Covillaud  the  note  was  torn  from  it  and  re- 
tained by  Lewis. 

The  Court  found  as  a  fact,  among  others,  that  Covillaud 
and  Nye,  at  the  time  of  their  purchase  from  Burlingame, 
assumed  to  pay  the  mortgage  debt  to  plaintiff,  and  also  that 
the  transaction  between  plaintiff  and  Covillaud  in  1857  did 
not  amount  to  an  accord  and  satisfaction  of  the  entire  debt. 
A  judgment  was  rendered  in  favor  of  plaintiff  for  $4,160, 
being  the  amount  of  principal  and  interest  due,  after  deduct- 
ing the  payments,  upon  the  note  made  by  Burlingame  to 
plaintiff;  and  also  decreed  that  plaintiff  had  a  vendor's  lien 
upon  the  property  by  virtue  of  his  asssignment  from  Burlin- 
game, and  that  this  lien  should  be  enforced.  Defendants 
moved  for  a  new  trial,  which  was  denied,  and  from  this  order 
and  the  judgment  they  appeal. 

[183]         ^Mesick  &  Sweezey,  for  Appellants. 

I.  The  recital  in  the  deed  from  Burlingame  to  defendants, 
that  the  grantees  are  to  assume  the  mortgage,  is  not  binding 
on  them  as  forming  no  part  of  the  conveyance.  (16  Johns. 
49;  4  Cow.  429.)    If  there  is  any  liability  arising  from  such 
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recital,  no  action  can  be  maintained  thereon  except  by  the 
grantors.  (Brovm  v.  Hurder^  14  Cal.  31;  McLaren  v.  Huichin- 
aoTiy  18  Id.  80.)  Such  action  coald  not  be  maintained  by 
Bnrlingame  and  wife  until  they  had  paid  the  mortgage.  (14 
Barb.  201;  9  Paige's  Ch.  446.) 

It  is,  if  binding  at  all,  a  bare  equitable  obligation  subjecting 
the  land  to  the  payment  of  the  mortgage.  (3  Johns.  261,  and 
eases;  2  Brown  Oh.  88.)  It  may  be  enforced  by  the  mort- 
gagee by  a  foreclosure  of  the  mortgage  in  equity,  and  not 
otherwise.  (2  Sand.  Ch.  498;  2  Denio,  695;  2  Brown's  Ch. 
88;  9  Paige's  Oh.  432;  16  How.  Prao.  430.) 

Here  the  mortgagee  has  released  the  premises.  Can  he 
then  proceed  against  the  defendants  as  such  grantees? 

As  to  Burlingame  the  clause  in  the  deed  can  only  operate  as 
a  covenant  of  indemnity,  and  as  such  he  cannot  sue  thereon 
until  he  has  paid  the  claim.  (14  Barb.  201;  9  Paige,  446;  2 
Barb.  16.)  Coyillaud  upon  purchasing  of  Nye  became  solely 
liable.     (10  Paige,  595-597;  2  Denio,  595.) 

n.  The 'Settlement  of  defendant  Oovillaud  with  plaintiff 
was  a  full  discharge  and  accord  and  satisfaction  of  all  his  and 
Nye's  liabilities  to  plaintiff  under  the  deed  from  Burlingame 
to  Oovillaud.  (2 Pars,  on  Cont.  193,  200,  139,  and  note*;  6 
Humph.  85;  3  Denio,  410;  7  Cow.  223;  14  Wend.  116.) 

The  accord  and  satisfaction  was  complete  even  if  the  full 
amount  of  interest  was  not  included.  (5  Johns.  268.)  The 
delivery  up  to  Oovillaud  of  the  mortgage  is  of  itself  a  release 
and  discharge.  The  question  is,  whether  the  terms  of  this 
agreement  are  to  be  extended  to  the  mortgage  debt  assumed 
by  Oovillaud  and  Nye,  or  restricted  to  the  mortgage  itself  as 
an  incumbrance  upon  the  property?  It  is  certainly  fair  to 
assume  that  if  an  agreement  on  the  part  of  defendants  with 
the  Burlingames  to  pay  the  mortgage  is  an  agreement  on 
their  part  to  pay  the  mortgage  debt,  then  an  agree- 
*ment  on  the  part  of  Lewis  to  satisfy  this  mortgage  is  [184] 
an  agreement  to  satisfy  the  mortgage  debt.  More- 
over, from  the  character  of  the  transaction  itself  Oovillaud 
must  have  understood  that  he  was  discharging,  by  his  notes 
and  mortgage,  the  obligation  which  he  and  Nye  had  assumed 
in  respect  to  the  Burlingame  mortgage  by  the  recitals  in  the 
deed  to  them. 
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The  witness  Lawton  so  understood  it,  and  the  dischai^e  by 
Lewis  written  upon  the  mortgage,  and  the  record  **  satisfied 
by  being  released,"  means  the  same  thing.  The  word  *'  satis- 
fied" can  only  apply  to  the  mortgage  and  not  to  the  property. 
If  he  ''satisfied"  the  mortgage,  then  the  mortgage  debt  was 
satisfied.  The  words  *'by  being  released"  must  refer  to  the 
mortgage  as  much  as  does  the  word  ''satisfied"  and  not  to  the 
property.  And  as  the  defendants'  assumption  only  extended 
by  its  terms  to  the  payment  of  the  moKgage  and  embraced 
the  mortgage  debt  only  by  construction,  so  by  the  mortgage 
being  released  the  release  of  the  mortgage  debt  was  effected. 
This  discharge  is  simply  a  satisfaction  of  the  mortgage,  and 
the  use  of  the  words  "by  being  released"  cannot  qualify  the 
eflfect  of  the  word  "satisfied,"  and  they  signify  nothing  in  the 
connection,  unless  a  special  release  had  been  executed  by 
Lewis  of  the  premises  from  the  mortgage  or  of  the  mortgage 
debt,  which  was  not  done.  The  release,  then,  was  the  result 
of  the  satisfaction,  and  the  satisfaction  not  the  result  of  the 
release. 

The  correctness  of  our  theory  is  not  aflfected  by  the  fact 
that  the JBurlingame  note  was  found  in  the  possession  of  Lewis 
after  the  transaction  of  the  twenty-fifth  and  twenty-sixth  of 
September,  1857.  There  is  no  evidence  that  Covillaud  knew 
of  its  retention  by  Lewis;  none  that  by  the  terms  of  the 
arrangement  Lewis  was  to  retain  it.  There  was  evidence  that 
the  note  had  been  pasted  on  the  mortgage  and  torn  away  from 
it,  but  when,  or  by  whom,  does  not  appear.  The  proven  and 
admitted  understanding  of  Covillaud,  as  well  as  the  nature  pf 
the  transaction,  is  clearly  inconsistent  with  a  rightful  reten- 
tion of  the  note  by  Lewis;  and  this  being  so  the  presumption 
was  all  in  Covillaud's  favor,  and  the  onus  was  clearly  on  Lewis 
of  rebutting  that  presumption  and  of  showing  affirmatively 
that  it  was  agreed  that  he  should  keep  the  note  as  a  subsisting 
obligation,  and  that  he  so  kept  it  as  a  part  of  the  arrangement 

with  Covillaud. 
£185]  ^IV.  The  assignment  from  Burlingame  to  Lewis 
invested  him  with  no  rights  by  which  he  could  main- 
tain this  suit.  It  was  executed  and  delivered  after  the  suit 
had  been  commenced  by  Lewis  against  Burlingame  for  the 
balance  unpaid  of  the  Burlingame  note,  and  before  judgment. 
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This  transfer  purports  to  convey  the  interest  which  Barlin- 
game  had  at  the  time  of  its  execution  in  the  mortgaged 
premises  and  the  rents  and  profits,  etc.,  but  Burlingame  at 
the  time  had  no  interest  in  them.  It  next  purports  to  trans- 
fer Burlingame's  right  of  action  for  the  balance  of  the  con- 
sideration money,  but  he  had  no  claim  for  the  balance  of  the 
consideration  money  over  the  $4,000  which  was  paid  him. 
Nothing  more  was  coming  to  him.  His  equivalent  for  the 
conveyance  to  Nye  and  Oovillaud  was  that  (4,000  paid  to 
him,  and  a  further  implied  covenant  on  their  part  that  he 
should  not  suffer  from  his  mortgage  debt  to  Lewis.  And 
until  he  had  suffered  from  that  debt  there  was  no  violation  of 
their  implied  covenant  with  him  in  respect  to  that  debt.  He 
must  have  paid  something  before  he  had  a  right  of  action 
against  Covillaud  and  Nye.  (Hcdsey  v.  Reed^  9  Paige,  451, 
452.) 

V.  A  vendor's  lien  Li  not  assignable — there  is  some  con- 
flict in  the  authorities,  but  the  preponderance  is  against  their 
assignability..  (PoUex/en  v.  Moore,  3  Ark.  272;  Jackson  v. 
HaUeckeial,  1  Ohio,  318;  Tierinan  v.  Beam,  2  Id.  306;  Bush 
<t  Stansbury  v.  BensUy,  Adams  et  al.,  14  Id.  20-27;  5  Terg. 
295,  215;  Leading  Oases  in  Eq.,  Hare  &  Wallace's  Notes, 
vol.  1,  and  cases  there  cited;  Webb  v.  Robinson,  14  Geo.  216; 
Wdbum  V.  Williams,  9  Id.  86;  Green  v.  Desmoss,  10  Humph., 
1  Geo.,  165;  7  Yerg.  9,  13;  6  How.  Miss.  362;  Devereux  & 
Battle's  Eq.  390-392;  1  Paige's  Ch.  502;  1  Freeman's  Oh.  674, 
584;  ShaU  v.  Biscoe,  18  Ark.  142.) 

Robinson  (k  BeaUy,  for  Bespondent,  and  J.  E.  N.  LewiSy  in 
pro,  per, 

I.  That  defendant  first  assumed  to  pay  the  mortgage  debt 
to  plaintiff  is  shown  by  the  recital  in  their  deed,  and  by  the 
context  and  the  subject  of  the  agreement.  Burlingame  was 
selling  his  lot  for  $10,000.  He  received  14,000  down,  and 
agreed  to  let  the  other  16,000  go  to  pay  his  debt  to 
Lewis.  He  was  interested  in  paying  *this  debt.  If^  [186] 
not  paid,  he  was  personally  liable  to  Lewis.  After 
sale  of  the  property  to  Covillaud  and  Nye,  he  had  no  interest 
in  releasing  the  mortgage.  The  question  to  be  determined 
here  is,  whether  Burlingame  appropriated    $6,000  of   his 
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money  to  pay  his  own  debt,  or  appropriated  that  amount 
to  procure  the  release  of  a  mortgage  in  which  he  had  no 
interest.  It  is  only  necessary  to  determine  that  Burlingame 
was  a  sane  man,  and  not  an  idiot  or  a  lunatic,  to  determine 
that  he  appropriated  his  own  money  to  pay  his  own  debt. 

II.  What  was  the  nature  of  the  agreement  made  between 
Oovillaud  and  Lewis  in  1857,  when  Covillaud  paid  Lewis  the 
$8,000?  Did  Covillaud,  by  that  transaction,  do  what  Covil- 
laud and  Nye  had  promised  to  do — that  is,  did  he  pay  the 
debt  to  Lewis,  and  thereby  relieve  Burlingame  from  respon- 
sibility, as  under  his  contract  with  Burlingame,  he  and  Nye 
were  bound  to  do,  or  did  he,  regardless  of  his  promise  to 
Burlingame,  only  release  the  mortgage  from  his  own  property, 
and  totally  fail  to  perform  the  promise  of  Covillaud  and  Nye 
to  Burlingame? 

That  Lewis  only  intended  to  release  the  mortgage  and  not 
the  mortgage  debt,  is  evidenced  by  the  following  facts:  Ist. 
The  indorsement  on  the  mortgage  is  peculiar — ("Satisfied 
by  being  released.")  2d.  He  delivered  the.  mortgage  to 
Covillaud,  but  retained  the  note.  3d.  He  indorsed  as  a 
credit  on  the  note  the  $8,000  received  of  Covillaud.  4th. 
Soon  after  he  brought  suit  for  balance  due  upon  note  against 
Burlingame.  5th.  The  note  was  pasted  to  the  mortgage  and 
he  tore  it  off,  showing  deliberate  intention  to  keep  it.  6th. 
Lawton,  who  was  the  witness  and  agent  of  Covillaud,  did  not 
understand  that  Lewis  was  releasing  Burlingame,  or  giving 
up  his  claim  against  Burlingame  for  the  balance  of  the  debt. 

That  Covillaud  understood  Lewis  retained  his  debt  against 
Burlingame,  is  rendered  equally  certain  by  numerous  circum- 
stances. He  knew  Lewis  held  a  note  against  Burlingame;  he 
knew  it  because  the  note  had  been  pasted  to  the  mortgage; 
he  knew  it  because  the  note  is  referred  to  in  the  mortgage;  he 
must  have  known  that  it  is  usual  in  all  cases  where  large  sums 
of  money  are  secured  by  mortgage  to  give  a  note  with 
[187]  the  mortgage.  Tet,  while  he  was  careful  *to  take  up 
the  mortgage,  he  says  never  a  word  about  the  note. 
Covillaud  did  not  pay  the  $8,000  in  cash,  but  gave  notes  pay- 
able on  time.  He  never  made  any  objection  to  the  payment 
of  these  notes.  Surely  he  would  have  done  so  if  he  had  been 
cheated  out  of  the  consideration. 
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The  District  Court  has  found  this  point  in  favor  of  Lewis. 
When  this  finding  is  sustained  bjsuch  a  weight  of  testimony, 
and  there  is  such  an  absence  of  testimony  on  the  other  side, 
will  this  Court  interfere  with  the  finding  of  facts  of  the  District 
Judge? 

in.  Admitting  that  Covillaud  and  Nye  agreed  with  Burlin- 
game  to  pay  his  debt  to  Lewis,  could  Lewis  sue  in  his  own 
name  and  without  assignment  upon  that  promise  or  under- 
taking of  Covillaud  and  Nye?  We  do  not  deem  this  a  material 
question  in  the  case,  for  if  Lewis  originally  had  no  right  of 
action,  Burlingame  certainly  did  have,  and  he  assigned  that 
cause  of  action  to  Lewis.  So  that  Lewis,  whether  he  originally 
had  a  cause  of  action  or  not,  certainly  did  have  it  by  assign- 
ment. But  we  think,  as  the  law  is  now  settled  by  most  if  not 
all  the  modem  decisions,  Lewis  had  a  right  of  action  in  his 
own  name  and  without  assignment.  We  refer  the  Court  to 
the  following  cases:  Barker  v.  BiuMin,  2  Denio,  45;  The 
Delaware  &  Hudson  Canal  Co.  v.  ITte  Westchester  County  Bank, 
4  Id.  97;  Arnold  et  al.  v.  Lyman  et  aL,  17  Mass.  400. 

lY.  Did  the  vendor's  lien  of  Burlingame  pass  by  his  as- 
signment to  plaintiff  ?- 

Under  our  statute  nobody  doubts  the  assignability  of  the 
debt  itself.  If  the  debt  may  be  assigned,  why  not  the  lien? 
This  Court,  in  the  case  of  Phdan  v.  Olney,  6  Cal.  478,  de- 
cided that  the  assignment  of  note,  secured  by  mortgage,  car- 
ried with  it  an  equitable  assignment  of  the  mortgage.  The 
Coqrt  also,  in  the  case  of  RiUer  v.  Stevenson,  7  Cal.  388,  ex- 
presses the  opinion  that  the  written  assignment  of  an  account, 
secured  by  a  mechanic's  lien,  would  carry  the  lien  itself.  The 
authorities  as  to  whether  the  mere  assignment  of  a  note  which 
was  given  for  the  purchase  money  of  real  estate  carries  with 
it  the  right  to  enforce  the  vendor's  lien  by  the  holder  of  the 
note,  are  conflicting.  The  Kentucky,  Indiana,  and  some  other 
authorities,  hold  that  the  assignee  of  the  note  has  the  same 
right  to  enforce  the  vendor's  lien  which  the  vendor 
him-^self  had,  while  some  other  authorities  hold  that  [188] 
the  mere  assignment  of  the  note  does  not  carry  with 
it  the  right  to  enforce  the  vendor's  lien.  But  the  very  same 
authorities,  or  at  least  some  of  them,  which  held  that  the  as- 
signment of  the  note  would  not  carry  the  vendor's  lien,  held 
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or  intimated  that  a  special  assignment  of  the  lien  by  deed 
ivonld  entitle  the  assignee  to  enforce  the  lien,  and  we  believo 
no  single  authority  c  «n  be  found  contradicting  this  latter  pro- 
position where  there  was  a  real  or  attempted  assignment  of 
the  lien.  (See  on  this  point  WhUe  v.  WiUiama,  1  Paige's  Ch. 
502;  7  Maryland,  132.) 

Cope,  J  delivered  the  opinion  of  the  Court — ^Field,  C.  J. 
and  Norton,  J.  concurring. 

Covillaud  and  Nye  purchased  of  one  Burlingame  a  lot  with 
the  improvements  thereon  in  the  city  of  Marysville,  and  as  a 
part  of  the  consideration  assumed  the  payment  of  a  mortgage 
upon  the  property,  in  favor  of  the  plaintiff,  for  the  sum  of 
$6,000.  Nye  conveyed  his  interest  in  the  property  to  Covil- 
laud, and  the  latter  arranged  with  the  plaintiff  for  a  release 
of  his  mortgage,  agreeing  to  pay  him  the  sum  of  $8,000,  in 
two  instalments  of  $4,000  each,  and  to  secure  the  payment 
by  a  mortgage  on  the  same  property.  This  arrangement  was 
carried  out  by  the  execution  of  the  notes  and  mortgage  as 
agreed  on,  and  the  release  of  the  original  mortgage,  but  as 
the  debt  and  interest  due  from  Burlingame  amounted  to  more 
than  the  sum  for  which  the  notes  were  given,  the  note  of  Bur- 
lingame was  retained  by  the  plaintiff.  The  amount  of  the 
Covillaud  notes  was  credited  upon  it,  and  a  suit  brought 
against  Burlingame  for  the  balance,  and  a  judgment  recovered, 
and  the  present  action  is  against  Covillaud  and  Nye  upon  their 
agreement  to  pay  off  the  original  mortgage.  The  action  is 
based  upon  that  agreement,  and  upon  a  written  assignment 
from  Burlingame  to  the  plaintiff  of  his  cause  of  action  against 
Covillaud  and  Nye,  including  his  lien  as  vendor,  and  the 
plaintiff  asks  a  judgment  for  the  amount  claimed,  and  a  de- 
cree enforcing  the  lien.  The  case  comes  up  on  appeal  from 
an  order  refusing  a  new  trial,  and  from  a  judgment  granting 
the  relief  asked,  and  various  objections  are  urged  as  grounds 

of  reversal. 
[189]         ^It  is  objected  that  the  agreement  sued  on  does  not 

bind  Covillaud  and  Nye  for  the  payment  of  the  mort- 
gage debt,  and  that  it  only  amounted  to  an  undertaking  on 
their  part  to  obtain  a  discharge  of  the  mortgage  as  a  lien 
upon  the  property.     The  intention  obviously  was  to  assume 
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the  payment  of  the  debt,  and  any  other  construction  would 
be  inconsistent  with  the  circumstances  under  which  the  agree- 
ment was  entered  into,  and  could  not  be  maintained  even 
upon  the  strictest  interpretation  of  the  language  used.  It 
would  be  absurd  to  hold,  that  an  agreement  to  pay  a  mort- 
gage is  complied  with  by  procuring  a  discharge  of  the  mort- 
gage, leaving  the  debt  unsatisfied;  and  particularly  where  the 
person  agreeing  to  pay  receives  the  amount  of  the  mortgage 
debt  as  the  consideration  for  the  agreement.  It  is  clear  that 
the  objection  taken  cannot  be  sustained,  and  that  Covillaud 
and  Nye  in  assuming  the  payment  of  the  mortgage,  retaining 
for  that  purpose  the  amount  of  the  mortgage  debt,  assumed 
and  intended  to  assume  the  payment  of  the  debt. 

It  is  objected  further,  that  the  plaintiff  cannot  sue  upon 
the  agreement  for  want  of  privity,  and  the  case  of  McLaren 
V.  -Sw/cAirwon,  18  Cal.  80,  is  relied  upon  in  support  of  the 
objection.  In  that  case  the  suit  was  upon  an  agreement  made 
by  the  defendant  with  a  third  person  to  pay  a  debt  owing  by 
.  the  latter  to  the  plaintiff,  and  we  held  that  as  the  plaintiff  was 
not  a  party  to  the  agreement,  the  action  could  not  be  main- 
tained. The  decision  was  placed  upon  the  ground  that  there 
was  no  privity,  but  since  the  ceise  was  decided  the  matter  has 
frequently  been  called  to  our  attention,  and  we  are  by  no 
means  satisfied  with  the  rule  laid  down.  The  agreement  was 
founded  upon  a  sufficient  consideration,  and  the  modern 
doctrine  in  such  cases  seems  to  be  in  favor  of  the  mainten- 
ance of  the  action,  and  we  are  inclined  to  hold  the  question 
open  for  further  investigation.  It  is  unnecessary  to  pass 
upon  it  in  this  case,  as  the  assignment  of  the  cause  of  action 
enables  the  plaintiff  to  sue  as  the  assignee  of  Burlingame, 
and  in  any  event  the  point  raised  is  untenable.  It  is  claimed 
with  reference  to  the  lien,  however,  that  it  was  not  assignable, 
being  a  mere  personal  equity  in  the  vendor,  and  not  trans- 
ferable by  him  to  another.  This  point  is  covered  by  the  de- 
cision just  rendered  in  the  case  of  Baum  v.  Grigab//,  (ante 
172,)  and  under  the  rule  there  laid  down  the  objection  is  well 
taken. 

*The  more  important  question  in  the  case  arises     [190] 
upon  the  arrangement  between   Covillaud   and   the 
plaintiff,  this  arrangement  being  pleaded  in  discharge  and 
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satisfaction  of  the  original  debt.  The  question,  of  course, 
is  one  of  intention,  and  being  purely  a  question  of  fact,  we 
cannot  interfere  with  the  decision  of  the  Court  below,  unless 
there  is  a  want  of  evidence  to  sustain  it,  and  the  conclusion 
drawn  is  legally  erroneous.  The  Court  finds  that  the  partieft 
did  not  intend  by  the  arrangement  to  extinguish  the  debt, 
and  concludes  that  the  effect  was  to  release  the  mortgage  and 
to  pay  the  debt  to  the  extent  or  $8,000.  If  the  finding  is 
correct,  the  conclusion  can  hardly  be  complained  of,  and  to 
sustain  the  finding  the  plaintiff  relies  upon  the  fact  that  the 
note  was  not  surrendered  with  the  mortgage,  and  upon  the 
language  used  in  discharging  the  latter  as  a  lien.  The  words 
are,  ''  satisfied  by  being  released,"  and  it  is  claimed  that  these 
words  imply  the  existence  of  a  debt,  and  show  that  the  in- 
tention wa.s  to  discharge  the  lien,  and  hold  the  debt  as  a 
personal  obligation.  There  is  some  plausibility  in  this  view, 
and  taking  the  circumstances  together,  we  are  of  opinion  that 
there  is  sufficient  evidence  to  support  the  finding,  or  at  least 
to  render  interference  on  our  part  improper.  We  cannok 
consider  the  matter  as  an  original  question,  for  to  do  so  would 
be  to  throw  off  our  distinctive  character  as  an  appeUate  Court, 
and  assume  powers  which  the  Constitution  and  laws  have 
vested  elsewhere.  It  is  possible  that  upon  the  weight  of  evi- 
dence we  should  have  arrived  at  a  conclusion  different  from 
that  of  the  Court  below,  but  the  question  for  us  is,  whether 
the  finding  is  so  plainly  contrary  to  the  evidence  as  to  raise 
necessarily  the  inference  of  error.  So  far  as  mere  opinion 
is  concerned  the  finding  is  conclusive,  and  it  is  clear  that 
upon  the  evidence  before  us  we  cannot  interfere  without 
overstepping  the  bounds  of  our  legitimate  authority.  There 
are  undoubtedly  some  embarrassing  circumstances  in  the 
case,  and  it  may  be  that  due  weight  and  proper  consideration 
were  not  given  to  these  circumstances,  and  that  the  finding  is 
not  in  accordance  with  the  intention  of  the  parties.  If  so, 
it  is  unfortunate  that  relief  cannot  be  administered,  but  it  is 
one  of  those  misfortunes  for  which  no  remedy  seems  to  exist, 
for  we  cannot  set  aside  the  decision  of  the  Court  below  upon 

a  difference  of  opinion  as  to  the  weight  of  evidence. 
[191]    *The  rule  is  well  settled  that  where  the  evidence  is 

conflicting,  or  where  the  conclusion  drawn  from  it  is 
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not  necessarily  erroneous  in  point  of  law,  the  decision  cannot 
be  disturbed. 

Our  conclusion  is,  that  as  to  the  lien  the  judgment  should 
be  reversed,  but  that  in  other  respects  it  should  be  affirmed. 

Ordered  accordingly 


HATHAWAY  d  al.  v.  DeSOTO  et  at. 

>  PlBnnOM  CAMNOT  BE  HADB  TILL  FOfAL  SUBVET  OF  OBAST.—  The   plaintLffii   pUIV 

chAsed  from  certain  graQtees  of  the  Mexican  Government  an  undivided  one-half 
of  the  San  Lorenzo  Bancho,  and  received  a  deed  therefor  containing  a  covenant 
from  their  grantors  who  retained  the  other  moiety,  that  they,  plaintiffis,  should 
have  a  right  to  an  immediate  partition,  and  might  divide  the  premises  by  a  line 
running  cast  and  west  or  north  and  south,  and  upon  such  division  take  the  west 
half  in  one  case  and  the  north  half  in  the  other.  Before  the  commencement  of 
the  present  action  the  title  of  the  grantees  of  the  Mexican  Oovemment  had  been 
confirmed  in  the  United  States  Courts,  but  the  boundaries  were  not  definitively 
fixed,  the  last  survey  by  the  Surveyor-General  having  excluded  about  1,500  acres 
on  the  south  side  which  had  been  embraced  within  the  lines  as  fixed  by  the  decree 
of  the  Land  Commissioners,  and  for  the  correction  of  this  alleged  error  in  the 
survey,  proceedings  were  pending.  The  object  of  the  action  was  to  obtain  a  parti- 
tion of  that  portion  of  the  premises  embraced  within  the  Surveyor-General's  sur- 
vey, the  plaintifis  setting  up  their  deed  as  the  basis  of  their  right  to  the  partition, 
and  praying  that  the  northern  half  of  this  surveyed  portion  should  be  set  apart  to 
them,  leaving  the  1,500  acres  subject  to  future  arrangement.  The  decree  adjudged 
that,  by  the  covenant  in  the  deed,  plaintiff  were  entitled  to  the  partition  as  sought, 
and  awarded  to  them  the  northern  half  of  the  surveyed  portion  in  accordance  with 
a  division  made  by  commissioners  appointed  for  that  purpose  by  an  interlocutory 
order  of  the  Court  From  thip  decree  the  defendants,  consisting  of  the  other 
owners  and  certain  incumbrancers,  appealed:  Held,  that  the  decree  was  erroneous; 
that,  under  the  covenants  of  their  deed,  plaintifb  could  not  have  set  apart  to  them 
the  northern  half  of  the  surveyed  portion,  and  at  the  same  time  retain  an  undivided 
interest  in  another  portion  upon  the  south  aide. 
pAxnnoM  OF  GsAifT,  when  can  be  hade. — ^The  prooeedingB  for  a  partition  should 
either  be  delayed  until  a  final  survey  is  made,  or  until  a  patent  issues,  or  that  the 
partition  should  be  made  according  to  the  boundaries,  as  they  might  be  ascertained 
in  the  present  proceeding  from  the  description  in  the  original  gfant  ffeld,  further, 
that  even  with  the  consent  of  respondents  to  release  all  claims  to  the  unsurveyed 
1,500  acres  on  the  south,  the  decree  could  not  be  modified  by  this  Court 
BO  as  to  award  to  plaintiffs  the  portion  set  apart  to  them  in  *the  decree  in  [192] 
full  satisfaction  of  their  claims,  inasmuch  as  the  boundaries  being,  by  the 
facts  appearing  in  the  record,  still  undetermined,  it  wdb  possible  that  by  ihe  final 
survey  the  southern  boundary  might  be  fixed  still  north  of  the  line  established  by 
the  Surveyor-General. 

^  Cited  as  authority  in  Sutter  t.  San  Franeieco,  86  Cal.  116.  See  Oatea  v.  Sabfuomt 
85  Cal.  576;  Smerio  v.  AUMrado,  64  Cal.  589;  Mound  0.  X.  <ft  W.  Co.  v.  FhiUp,  61 
CaL479. 
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Appeal  from  the  Third  Judicial  District. 

San  Francisco  DeSoto,  to  whom  the  San  Lorenzo  Bancho 
had  been  granted  by  the  Mexican  Government,  died  in  1845, 
and  by  his  will  devised  the  said  rancho,  and  all  his  property, 
to  his  wife,  Donna  Barbara  de  Castro,  in  trust  for  herself  and 
his  children,  and  appointed  her  and  one  Peralta  as  executors. 
By  the  will  the  executors  were  empowered,  upon  certain  con- 
tingencies, to  sell  the  whole  or  a  portion  of  the  property. 

Peralta  never  qualified  as  executor,  and  the  duties  of  the 
trust  devolved  upon  the  widow  alone.  On  the  twenty-fourth 
of  March,  1853,  the  executrix  executed  to  Brady  and  Jones, 
iron*  whom  the  plaintiffs  derive  their  title,  the  following  deed: 

"  State  op  California,  | 

County  of  Santa  Clara.  ) 

"  This  indenture,  made  this  twenty-fourth  day  of  March, 
A.  D.  one  thousand  eight  hundred  and  fifty-three,  between 
D*  Barbara  Castro,  widow  of  the  deceased  Don  Francisco 
Soto,  resident  of  the  county  of  Contra  Costa,  of  the  first 
part,  and  William  Carey  Jones,  of  the  city  of  San  Francisco, 
and  Lewis  Brady,  of  said  county  of  Contra  Costa,  parties  of 
the  second  part,  witnesseth:  That  said  party  of  the  first  part 
has  bargained  and  sold,  and  does  hereby  bargain,  sell,  and 
convey  to  said  parties  of  the  second  part,  all  the  right,  title, 
and  interest  which  she,  the  said  D*  Barbara,  has  or  may  have, 
either  in  her  own  right  or  by  law,  or  by  the  last  will  and  tes- 
tament of  her  late  deceased  husband,  or  that  as  executrix  or 
administratrix  under  said  will  she  has  or  can  have  the  right 
to  dispose  of,  in  and  to  the  following  described  property,  to 
wit:  All  that  rancho  or  tract  of  land  called  the  Eancho  of  San 
Lorenzo,  situated  in  the  place  called  San  Lorenzo,  in  said 
Contra  Costa  county,  or  rather  in  the  lately  formed  county 
of  Alameda,  and  which  was  granted  by  the  Mexican  Govern- 
ment to  the  late  Don  Francisco  Soto,  and  supposed  to  con- 
tain one  sitio  and  a  half,  or  one  and  a  half  square 
p.93]  ^leagues,  Mexican  measurement;  that  is  to  say,  one 
undivided  half  part  of  aU  of  said  rancho  or  tract  of 
land,  with  all  its  profits,  appurtenances,  and  advantages; 
provided,  nevertheless,  that  said  purchasers,  partins  of  the 
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second  part,  shall  hsve  a  right  to  an  immediate  partition  of 
said  land,  and  may  have  the  privilege  of  dividing  the  same 
in  equal  parts,  either  latitudinallj  or  longitudinally,  as  may 
to  them  seem  best;  but,  provided,  that  if  they  divide  it  longi- 
tudinally, that  is,  by  a  line  drawn  from  the  creek  of  San  Lor- 
enzo to  the  creek  called  Del  Alto,  they  shall  not  take  that 
portion  which  lies  next  to  the  mountain,  but  shall  take  that 
part  which  fronts  upon  the  bay;  and  from  such  salinas,  or 
salt  deposits,  as  there  may  be  on  the  same,  said  I>  Barbara 
shall  always  have  the  privilege  to  take  such  portions  of  salt 
as  she  may  require;  and  if  said  purchasers  shall  choose  to 
divide  the  said  land  latitudinally,  that  is  by  a  line  drawn  from 
the  mountains  to  the  bay,  then  they  shall  not  take  that  part 
that  lies  next  to  said  creek  called  Del  Alto,  but  shall  take  that 
part  which  lies  next  to  the  creek  of  San  Lorenzo.  And,  on 
the  said  division  being  made,  this  instrument  shall  operate  as 
an  immediate  release  and  conveyance  from  said  party  of  the 
first  part  to  the  said  parties  of  the  second  part,  of  the  par- 
ticular portion  of  said  rancho  as  under  the  foregoing  condi- 
tions they  may  elect  to  take,  with  all  its  appurtenances,  that 
is  the  appurtenances  of  said  one-half.  The  consideration  of 
this  purchase  is  the  sum  of  $35,000,  by  said  parties  of  the 
second  part  to  said  party  of  the  first  part,  in  hand  paid  and 
secured  to  her  satisfaction,  and  this  sale  and  conveyance  is 
absolute  to  said  parties  of  the  second  part,  their  heirs  and 
assigns,  forever. 

"In  testimony  whereof,  we  have  hereunto  set  our  hands 
and  seals,  at  Pueblo  San  Jos^,  the  day  and  year  above 
written. 

''The  words  '  to  take'  interlined  before  signing. 

"  Signed,  sealed,  and  delivered  in  presence  of 
"FredebioHall, 
"  Peteb  Davidson. 

he. 

"Barbaba  X  Oasteo,    [l.s.] 

mark. 

"Wm.  Cabey  Jones,       [l.s.] 
**  Lewis  Brady.  [l.s.]  " 

^Under  this  deed  Carey  and  Jones,  and  subsequently  [194] 
as  successors  to  them,  the  plaintiffs  entered  into  pos- 
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session  of  the  northern  portion  of  the  rancho,  which  posses- 
xsion  they  retained  at  the  commencement  of  the  present  action. 

Proceedings  for  confirmation  of  the  grant  were  commenced 
before  the  Board  of  Land  Commissioners,  by  whom  the  grant 
was  confirmed  with  certain  specified  boundaries.  From  their 
decree  an  appeal  was  taken  to  the  United  States  District 
Court,  where  a  final  decree  of  confirmation  was  rendered, 
leaving  the  boundaries,  as  described  in  the  original  grant,  to 
be  ascertained  b j  official  survey.  A  survey  was  made  by  the 
Surveyor-General,  by  which  about  1,500  acres  on  the  southern 
side,  which  had  been  included  within  the  boundaries  as  fixed 
by  the  Land  Commissioners,  was  excluded,  and  left  without 
the  southern  line. 

While  the  question  of  boundary  was  in  this  condition,  and 
proceedings  being  taken  to  correct  the  official  survey,  the 
plaintiffs  commenced  the  present  action  for  the  purpose  of 
obtaining  a  partition  of  the  premises,  making  the  widow  and 
other  owners,  together  with  certain  incumbrancers,  parties 
defendant. 

The  complaint  set  up  substantially  the  foregoing  facts,  and 
stated  that  plaintiffs  had  elected  under  the  stipulation  in  the 
deed  to  take  their  portion  of  the  land  upon  the  northern  side 
of  the  rancho,  and  concluded  with  a  prayer  that  the  portion 
of  the  rancho  embraced  within  the  survey  of  the  Surveyor- 
General  might  be  divided  by  a  line  running  east  and  west  into 
two  equal  portions,  and  the  northern  portion  awarded  to  them, 
leaving  the  1,500  acre  tract,  which  had  been  excluded  by  the 
official  survey,  to  be  the  subject  of  future  arrangement. 
Demurrers  were  interposed  to  the  complaint,  and  overruled. 
Defendants  answered,  and  a  trial  was  had  before  the  Court 
without  a  jury  resulting  in  findings  in  favor  of  plaintiffs.  An 
interlocutory  decree  was  entered,  adjudging  that  plaintiffs, 
by  virtue  of  the  covenants  in  the  deed  above  set  forth,  were 
entitled  to  the  relief  prayed  for,  and  appointing  commission- 
ers to  divide  so  much  of  the  rancho  as  was  included  in  the 
official  survey.  Upon  the  report  of  these  commissioners,  a 
final  decree  was  entered,  setting  apart  to  plaintiffs  the  north- 
ern half  of  the  surveyed  portion  of  the  rancho.     From  this 

decree  defendants  appeal. 
p.953         ^^The  case  was  argued  by  a  number  of  counsel 
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with  much  research  and  ability,  but  principally  upon 
points  not  touched  upon  in  the  opinion.  Whether  the  com- 
plaint stated  a  cause  of  action;  whether  the  will  of  DeSoto 
authorized  in  any  event  the  sale  of  the  real  property;  whether 
if  it  did,  the  contingencies  upon  which  a  sale  was  authorized 
had  arisen  at  the  time  the  deed  was  made,  were  questions 
elaborately  discussed,  but  as  the  decision  of  tl^e  Court  was 
placed  upon  grounds  not  involving  these  points,  it  has  not 
been  deemed  necessary  to  state  with  more  particularity  the 
facts  in  relation  to  them  or  to  give  the  arguments  of  counsel 
thereon*. 

A.  M.  Crane  and  Bobert  Simpson,  for  Appellants. 

Not  only  the  complaint  alleges,  but  the  evidence  shows, 
that  the  bounds  and  extent  of  this  rancho  were  unsettled. 

The  map  of  the  Surveyor-General  is  produced.  This  map 
and  survey  the  plainti£Es  say  in  their  complaint  is  incorrect, 
and  that  it  cuts  off  and  excludes  1,500  acres  from  the  rancho 
as  confirmed.  In  connection  with  the  map,  plaintiffs  al^o 
produce  the  certificates  of  the  Surveyor-General,  and  copies 
of  the  decrees  of  the  United  States  District  Court.  Defen- 
dants show  that  this  survey  had  been  ordered  into  the  United 
States  District  Court  for  revision.  And  yet  on  this  unsettled 
survey — a  survey  yet  pending  and  undetermined,  one  that  the 
plaintiffs  tell  us  in  their  complaint  is  grossly  incorrect — this 
partition  is  made!  The  transcript  shows  that  the  precise 
land  embraced  in  this  incorrect  and  unsettled  survey  is  the 
land  actually  partitioned.  And  the  Court  in  its  final  decree 
expressly  excepts  the  1,500  acres  from  this  partition,  and 
leaves  that  to  be  made  the  subject  of  somd  future  partition. 
The  absurdity  of  this  proceeding  is  its  own  best  illustration. 
Suppose  the  lines  and  extent  of  the  rancho  should  finally  be 
settled  altogether  different  from  and  so  as  to  embrace  a  part 
only  of  the  land  partitioned  in  this  suit?  Some  of  the  parties 
might  thus  be  deprived  of  any  land,  and  others  have  more 
than  their  fair  share. 

The  lines  and  boundaries  of  this  rancho  are  not  yet  fixed. 
No  one  now  knows  or  can  say  what  are  its  limits.  This  it  an 
open  and  unsettled  questiouc 

But  if   it  may  be  taken  for  granted  that   the  land  al- 
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[196]  ready  parti-*tioned  will  finally  fall  within  the  limits 
of  the  rancho,  (and  this  is  a  mere  assumption,)  yet 
the  absurdity  of  asking  for  a  piece-meal  partition  still  remains. 
(Story's  Eq.  Jurisp.  sec.  1526;  6  Cal.  114;  Cobin  v.  Corwin^ 
15  Wend.  557;  Stevens  v.  Lockwoody  13  Id.  664;  Bendemagle 
V.  Cox,  19  Id.  202;  Gumsey  v.  Carver,  8  Id.  492;  SmUh  v. 
Jones,  15  J..R.  229;  see  also  Story's  Eq.  PL  sec.  287;  Cooper's 
Eq.  PI.  184,  185;  Pu/ey  v.  Pv/ey,  2  Vem.  29;  Milford's  Eq. 
PI.  183;  Newland  v.  Bogers,  3  Barb.  Ch.  435.) 

The  plaintiffs  claim  in  their  complaint  that  they  are  entitled 
to  the  north  half  of  the  rancho,  and  so  the  Court  says  by  its 
decree.  But,  by  and  by,  they  are  to  get  seven  hundred  and 
fifty  acres  off  from  the  extreme  south  half,  and  some  two 
miles  distant  from  where  they  and  the  Court  say  their  land 
lies!  When  that  other  partition  takes  place,  the  defendants 
also  will  get  a  share  in  this  1,500  acres,  according  to  the  in- 
terest held,  some  of  them,  as  calculation  will  show,  as  low  as 
ten  acres — every  owner  being  thus  provided  with  two  distinct 
parcels  of  land  at  a  distance  from  each  other,  in  virtue  of  his 
common  ownership  in  the  whole  tract.  This  proposition  is 
too  absurd  for  comment.  The  foregoing  is  only  a  fair  state- 
ment of  not  only  what  might  but  what  will  take  place  in  this 
very  case,  if  the  statements  of  the  parties  in  the  pleadings 
are  to  be  credited,  and  the  final  decree  provides  that  it  shall 
or,  at  least,  may  occur. 

Nathaniel  Bennett,  for  Bespondents. 

It  is  objected  that  a  partition  of  the  rancho  cannot  be  had, 
because  there  is  another  tract  of  1,500  acres,  which  is  claimed 
by  the  owners  of  San  Lorenzo  Bancho  as  belonging  to  their 
grant,  and  by  the  owners  of  the  land  adjoining  on  the  south 
as  belonging  to  them. 

There  are  several  answers  to  this  objection :  1st.  As  the 
facts  are  exhibited  at  present,  such  additional  parcel  of  land 
belongs  to  the  rancho  adjoining  on  the  south;  for  by  the  sur- 
vey of  the  United  States  Surveyor-General,  made  in  pur- 
suance of  the  decree  of  the  District  Court  of  the  United 
States,  this  surplus  has  been  included  within  the  bounds 
of  the  last  mentioned  rancho,  and  excluded  from 
£197]     *the  limits  of  the  San  Lorenzo  Bancho.     Until  that 
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survey  is  set  aside,  this  additional  tract  of  land  belongs, 
to  all  intents  and  purposes,  to  the  southern  rancho.  2d. 
Even  though  it  did  belong  to  the  San  Lorenzo  Bancho, 
it  constitutes  a  tract  separate  and  apart  from  it — that  is,  the 
San  Lorenzo  Bancho  has  definite  boundaries,  exclusive  of 
that  additional  parcel  of  1,500  acres.  Each  parcel,  therefore^ 
constitutes  a  distinct  lot  by  itself.  And  it  is  an  unquestion- 
able rule  in  equity,  that  where  persons  are  tenants  in  common 
of  two  or  more  distinct  and  separate  lots  or  parcels  of  land, 
either  one  of  them  may  have  a  partition  of  one  parcel  without 
including  the  other.  The  only  question,  in  any  event,  is  one 
of  costs.  It  may  be  that  the  plaintiff,  in  some  cases,  will  not 
be  allowed  costs. 

In  New  York,  imder  the  old  chancery  system,  there  was  an 
express  rule  of  the  Court  on  the  subject,  which  prescribed, 
in  substance,  that  where  several  tracts  or  parcels  of  land  were 
owned  by  the  same  persons  in  common,  if  a  separate  bill 
should  be  filed  for  the  partition  of  a  part  thereof  only,  the 
share  of  the  complainants  might  be  charged  with  all  the 
costs;  (2  Barb.  Ch.  Pr.  291;  175th  Bule  of  the  Old  Court 
of  Chancery  of  N.  T.,)  thus,  clearly  implying  that  a  demur- 
rer would  not  lie  to  a  complaint,  because  it  sought  the  parti- 
tion of  only  one  of  several  parcels  of  land  held  by  tenants  in 
common. 

There  is  no  more  reason,  on  principle,  why  a  person  may 
not  bring  a  suit  to  paii;ition  one  of  several  parcels  of  land 
than  there  would  be  in  a  rule  that  he  should  not  be  permitted 
to  bring  ejectment  for  one  of  several  parcels  of  land,  all  of 
which  were  held  by  the  same  defendant.  And  it  was  emi- 
nently proper  that  this  suit  should  be  brought  as  it  was.  It 
may  and  probably  will  be  years  before  the  rights  of  the  con- 
tending parties  to  the  1,500  acres  will  be  settled.  And  it 
would,  to  say  the  least,  be  a  very  great  inconvenience  to  the 
plaintiffs,  and  probably  to  the  other  owners  in  common,  to 
be  obliged  to  rest  for  a  long  time  under  the  uncertainty  of 
title  to  which  they  are  subject  without  a  definite  boundary 
line  existing  between  them. 

That  portion  of  the  complaint  relating  to  the  1,500  acre 
tract  was  inserted  out  of  abundant  caution,  in  order  that  the 
plaintiffs  might  not  be  precluded  from  claiming  their  propor- 
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[198]     tion  in   any  after  ^litigation.     If  it  does  no  good 
in  the  complaint,  it  certainly  cannot  harm  it.     And  it 
may  be  found  of  benefit  in  future  litigation.     At  the  worst, 
it  can,  for  the  present,  be  regarded  only  as  surplusage. 

The  defendants  say:  ''Suppose  the  lines  of  the  rancho 
should  finally  be  settled  altogether  different  from  and  so  as 
to  embrace  a  part  only  of  the  land  partitioned  in  this  suit?" 
This  supposition  is  made  in  connection  with  the  difficulty  the 
defendants  find  in  the  partition  of  the  rancho  independently 
of  the  tract  of  1,600  acres.  I  have  but  one  remark  to  make 
on  this  subject,  in  addition  to  what  I  have  already  said,  and 
that  is,  that  the  supposition  of  the  defendants  is  wholly  in- 
admissible. It  is  not  supposable,  in  this  case  at  least,  that 
the  lines  of  the  rancho,  or  that  part  of  the  rancho  sought  to 
be  partitioned,  will  be  settled  in  any  manner  different  from 
the  lines  as  claimed  in  this  suit.  The  question  has  not  been 
raised  as  to  the  boundaries  of  the  rancho  either  in  the  com- 
plaint, or  in  the  answer,  or  at  the  trial,  or  in  any  part  of  the 
proceedings,  until,  without  any  basis  whatever  for  it,  the 
point  is  started  by  the  counsel  for  the  defendants  in  their 
argument  on  this  appeal.  It  is  barely  necessary  to  suggest, 
that  an  argument  based  on  a  bare  supposition  is  entitled  to 
no  weight.  The  lines  and  boundaries  of  the  rancho  are  fixed — 
its  limits  are  well  known  and  defined;  so  far  as  those  limits 
are  concerned  there  is  no  open  and  unsettled  question.  The 
authorities  cited  by  the  defendants  have  no  application,  and  I 
shall  not  take  the  trouble  to  review  them.  If  we  are  entitled 
to  a  partition  of  the  land  in  question,  it  is  no  answer  to  our 
application  that  we  may,  perhaps,  at  some  future  time  ask  for 
the  partition  of  some  other  and  additional  tract. 

John  SaMerlee,  Horace  Howes,  8.  Heydenfddt,  Crockett  dt  OriU 
tenden,  also,  for  Bespondents.  The  argument  of  these  gen- 
tlemen, as  also  most  of  that  of  Mr.  Bennett,  was  addressed 
to  points  not  considered  in  the  opinion  of  the  Court. 

Norton,  J.  delivered  the  opinion  of  the  Court — Field,  0.  J. 
and  Cope,  J.  concurring* 

The  deed,  under  which  the  plaintifib  claim  title  to  the  prem- 
ises which  tiiey  ask  to  have  partitioned,  conveys  the  undivided 
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half  of  *the  tracfc  of  land  called  the  Bancho  of  San  [199] 
Lorenzo.  It  also  contains  a  provision  that  the  gran- 
tees shall  have  a  right  to  an  immediate  partition,  and  may 
divide  the  premises  by  a  line  running  east  and  west  or  north 
and  south,  and  upon  such  division  shall  take  the  west  half  in 
the  one  case  or  the  north  half  in  the  other.  At  the  time  this 
action  was  brought,  the  boundaries  of  the  rancho  had  not 
been  definitely  settled  in  the  proceedings  instituted  to  obtain 
a  patent.  This  provision  for  a  right  to  select  a  definite  half 
contained  in  the  deed,  and  the  uncertainty  of  the  boundary, 
have  occasioned  an  embarrassment  in  the  proceedings  which 
will  require  the  judgment  to  be  reversed. 

The  plaintiffs  state  in  their  complaint  that  the  United  States 
Surveyor-General  has  made  a  survey  which  cuts  off  about 
1,500  acres  from  the  south  side  of  the  rancho,  which  belongs 
to  the  rancho  according  to  the  decree  of  confirmation  made 
by  the  Board  of  Land  Commissioners,  and  they  ask  that  a 
partition  be  made  of  the  rancho  as  surveyed  by  the  United 
States  Surveyor-General,  and  that  the  north  half  as  so  sur- 
veyed be  allotted  to  them,  excluding  from  the  partition  the 
said  1,500  acres,  and  leaving  that  portion  to  be  hereafter 
partitioned.  The  decree  of  partition  has  been  made  as  asked 
by  the  plaintiffs.  The  interlocutory  decree  did  not  direct  a 
.  simple  partition  of  the  rancho  into  two  equal  parts,  but 
adjudged  that  the  plaintiffs  were  entitled  to  the  nothern  half 
pursuant  to  a  selection  made  by  them  under  the  terms  of  the 
deed,  and  directed  a  partition  to  be  made  of  the  rancho,  as 
surveyed  by  the  United  States  Surveyor-General,  by  a  line 
running  east  and  west,  and  that  the  north  half  bo  allotted  to 
the  plaintiffs,  and  that  the  1,500  acres  be  unaffected  by  the 
partition,  but  be  left  to  be  hereafter  partitioned.  The  Com- 
missioners made  the  partition  and  allotment  as  directed  by 
the  interlocutory  decree,  and  the  final  decree  is  the  same.  It 
is  obvious  that  the  plaintiffs  cannot  claim  and  hold  the 
northern  half  as  a  strict  right  under  the  deed,  and  at  the 
same  time  have  a  right  to  a  portion  of  the  rancho  to  be 
hereafter  set  off  to  them  on  the  extreme  south  side  of  the 
rancho.  This  does  not  depend  upon  the  question  whether, 
upon  a  partition  of  a  tract  of  land  between  two  parties  owning 
each  an  undivided  half,  the  portions  allotted  to  each  must  in 
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all  cases  be  in  one  body,  but  results  from  the  fact  that 
[200]     in  thi8*case  the  decree  is  based  upon  the  right  claimed 

by  the  plaintiffs  to  a  specific  part  of  the  rancho.  The 
Court  below  decided  that  it  was  bound  by  the  provisions  of 
the  deed  to  set  off  to  the  plaintiffs  the  portion  selected  by 
them.  But  the  provision  of  the  deed  is  explicit  that  if  the 
grantees  elect  to  divide  by  a  line  running  either  east  and  west, 
or  north  and  south,  they  must  take  their  portion  on  one  side 
and  not  on  the  other.  They  have  elected,  and  the  Court  has 
decreed  that  they  are  entitled  to  the  portion  lying  north  of  a 
line  running  east  and  west,  and  this  necessarily  excludes  them 
from  any  portion  lying  south  of  that  line. 

Five  briefs  have  been  filed  on  behalf  of  the  respondents  by 
different  counsel,  in  one  of  which  it  is  said  the  respondents 
are  content  to  take  the  portion  allotted  to  them  and  waive  any 
claim  to  the  1,600  acres,  and  consent  that  the  decree  be 
amended  to  that  effect.  Such  a  statement  made  in  a  brief 
by  one  of  the  several  counsel,  and  not  the  attorney  of  record, 
and  not  being  filed  as  a  stipulation,  would  hardly  authorize 
this  Court  to  make  a  modification  of  the  judgment.  The 
Court  has  a  right  to  modify  a  judgment  on  appeal  in  the  re- 
spect mentioned  in  the  notice  of  appeal.  In  this  case,  the 
appeal  is  from  the  whole  judgment,  and  every  part,  but  no 
particular  portion  is  mentioned  as  specially  appealed  from. 
The  plaintiffs  have  not  appealed,  and  we  should  not  be 
authorized  to  make  such  a  modification  in  the  decree  to  their 
prejudice.  They  have  elected  to  take  a  certain  portion  of  the 
rancho  with  the  right  to  have  a  further  portion  hereafter  set 
off  to  them;  that  is,  they  have  asked  to  have  the  north  half 
of  so  much  of  the  rancho,  as  is  included  in  the  survey  of  the 
Surveyor-General,  now  set  off  to  them  in  case  they  can  here- 
after obtain  the  half  of  the  residue  of  the  rancho.  Possibly, 
they  would  not  have  asked  or  acquiesced  in  a  decree  giving 
them  less  than  one-half  of  the  entire  rancho.  But  if  we  might 
make  such  a  modification  of  the  decree,  there  remains  another 
objection  equally  fatal.  The  partition  is  not  made  of  the 
rancho  as  described  in  the  deed  under  which  the  plaintiffs 
hold,  but  as  it  has  been  surveyed  by  the  United  States  Sur- 
veyor-General. But  this  survey  does  not  appear  to  be  a  final 
survey.    It  is,  therefore,  not  binding  upon  the  parties  to  this 
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action.  It  may  be  probable  that  either  this  survey 
will  become  final  or  that  some  other  survey  *will  carry  [201] 
the  bonndary  further  south  and  embrace  more  land, 
and  that  hence,  the  defendants  will  not  be  injured  but  may 
be  benefited  by  allowing  the  present  partition  to  stand,  but 
it  is  possible  the  ultimate  survey  and  patent  may  fix  the 
southern  boundary  still  further  north;  in  that  event,  the  de- 
fendants would  by  this  partition  be  deprived  of  a  portion  to 
which  they  are  entitled — that  is,  a  line  dividing  the  rancho 
into  equal  parts  as  its  bounds  may  ultimately  be  fixed  would 
run  north  of  the  line  now  fixed.  There  is  no  authority  for 
the  plaintiffs  or  the  Court  to  take  notice  of  and  make  parti- 
tition  according  to  that  survey.  Either  a  partition  should  be 
delayed  until  the  survey  becomes  final  or  the  patent  issues, 
or  it  should  be  made  according  to  the  boundaries,  as  they 
may  be  ascertained  in  this  proceeding,  from  the  description 
given  in  the  grant  to  DeSoto. 

Many  other  objections  have  been  taken  in  this  case,  as  well 
to  the  sufficiency  of  the  allegations  of  the  complaint  as  to  the 
title  of  the  plaintiffs,  depending  upon  the  construction  of  the 
will  of  DeSoto.  The  conclusion  we  have  arrived  at  on  the 
point  we  have  been  considering  has  obviated  the  necessity  of 
deciding  upon  those  other  objections,  and  we  deem  it  appro- 
priate, on  account  of  the  importance  of  some  of  them,  to  say 
that  no  inference  is  to  be  drawn  as  to  our  opinion  in  regard 
to  them  from  our  not  having  noticed  them  in  this  opinion. 

The  'judgment  is  reversed,  and  the  cause  remanded  for 
further  proceedings. 

On  application  by  appellants  for  a  modification  of  the 
opinion,  Norton,  J.  delivered  the  opinion  of  the  Court — 
Field,  C.  J,  concurring. 

We  are  asked  to  modify  our  opinion  in'  this  case  bo  far  as 
it  *'  confers  or  may  be  construed  to  confer  on  the  Court  below 
any  power  or  authority  to  ascertain  or  settle,  for  the  purposes 
of  this  partition,  the  boundaries  or  extent  of  the  San  Lorenzo 
Bancho." 

No  modification  of  the  opinion  is  necessary.  The  situation 
of  lands  in  this  State  is  rendered  peculiar  by  the  necessity  of 
having  patents  issued  by  the  United  States  for  all  tracts  held 
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by  private  owners  and  the  uncertainty  that  must  in 
[202]     the  meantime  exist  as  to  ^the  exact  boundaries  as 

they  may  be  ultimately  fixed  in  the  patent.  If  any 
objection  to  the  making  of  a  partition  exists  in  any  case  on 
this  account,  it  should  be  presented  in  the  answer  and  the 
necessary  facts  set  forth,  whereupon  the  Court  could  deter- 
mine the  necessity  and  its  authority  to  dismiss  the  complaint 
or  to  stay  proceedings  until  the  boundaries  should  be  settled 
by  the  proceedings  instituted  to  obtain  the  patent.  In  the 
present  case,  this  objection  was  not  raised  to  proceeding  in 
the  action,  and  the  fact  that  there  were  any  proceedings  pend- 
ing for  a  patent  only  appears  incidentally.  After  this  case  is 
returned  to  the  Court  below,  either  party  will  have  an  oppor- 
tunity to  apply  to  that  Court  for  leave  to  amend  the  pleadings, 
or  by  a  petition  to  present  the  necessary  facts  to  show  the 
propriety  of  a  stay  of  proceedings,  and  if  granted,  then 
upon  the  boundaries  becoming  fixed  by  the  proceedings  be- 
fore the  United  States  tribunals,  to  bring  the  proper  facts 
into  the  case  by  amendment  or  supplementary  pleadings^ 
The  application  to  modify  the  opinion  is,  therefore,  denied. 


TOUCHARD  et  al.  v.  KETES. 

« EzaoinoB  of  OonsNAsr  xat  Unite  ik  AonoN.— Tenants  in  common  can  unite  in 
this  State  by  statute  in  an  action  for  the  possession  of  real  property,  and  the  ex- 
ecutor of  a  deceased  tenant  in  common  can  unite  with  the  cotenants  of  hiii  (odator 
in  such  actions. 

*  Aix3alde'b  BECOBne.— -The  books  of  record  of  deeds,  mortgages,  and  other  instm* 
ments,  kept  by  Alcaldes  previous  to  the  organization  of  the  State  GovpTnment, 
which  were  transferred  to  the  custody  of  the  County  Beoorder  by  the  Act  of  April 
13th,  1850,  entitled  "An  Act  concerning  the  Transfer  of  certain  Records,  Convey- 
ances, and  Papers,"  have  been  pliiced  by  the  twenty-first  section  of  the  Act  of 
March  26th,  1851,  entitled  "An  Act  concemiDg  County  Becorders,"  upon  a  footing 
with  other  records  kept  by  the  County  Kecorders;  and  certified  copies  of  in^t/u- 
ments  found  therein  are  admissible  in  evidence  under  the  same  drcumsUnoja  as 

1  Cited  as  authority  in  QijiOer  y.  FeU,  30  Cal.  484;  ReynoUU  v.  Ho»mer,  46  Otf.  681. 
•  Commented  on  1q  Davis  y.  Davis,  26  CaL  45;  and  in  Gancood  y.  Hastings,  88 
OaL219. 
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are  oertifled  copies  of  records  made  by  the  Becorden  themselTCS— namely,  Ytpon 
proof  of  the  loss  or  the  inability  of  the  party  to  produce  the  originals. 
ISEic — Per  NoBTON,  J.,  diasenllng. — The  twenty^first  section  of  the  Act  concerning 
County  Becorders  of  March  26th,  1851,  applies  only  to  snch  records  as  are  by  that 
act  required  to  be  kept  in  the  Becorder's  office.  It  has  no  application  to  the 
records  of  Alcaldes  which  by  a  previoas  act  had  been  transferred  to  the  custody  of 
the  Becorders,  and  a  copy  from  such  records  is  not  admissible  upon  the  certificate 
of  the  Beoorder. 

♦Appeal  from  the  Seventh  Judicial  District  r203] 

This  was  an  action  of  ejectment  to  recover  certain  real 
estate  situated  in  Sonoma  county.  The  plaintiffs  claimed 
under  a  Mexican  grant  issued  by  Pio  Pico,  Governor  of  Cal-. 
ifornia,  to  Juan  Padilla,  on  the  twelfth  of  June,  1846,  of  a 
tract  of  land  known  as  '*Bolsa  de  Tomales,"  containing  five 
square  leagues.  On  the  trial  the  plaintiffs  attempted  to  trace 
title  from  the  grantee,  Padilla,  by  sundry  mesne  conveyances. 
Of  these  conveyances  the  original  of  one  could  not  be  pro- 
duced, and  the  plaintiffs  offered  a  certified  copy  of  the  con- 
veyance found  in  the  book  of  records  of  deeds  and  other 
instruments  kept  by  the  Alcalde  of  the  district  of  Sonoma  in 
1849,  the  certificate  being  made  by  the  Becorder  of  the  county 
of  Sonoma,  in  whose  office  the  original  records  are  deposited. 
To  the  conveyance,  as  it  appears  on  record,  is  attached  a  cer- 
tificate of  acknowledgment  of  the  grantors  before  the  Alcalde 
of  the  district.  All  other  material  facts  are  stated  in  the 
opinion  of  the  Court. 

John  W.  Dwinelle  And  H.  P.  Hepburn,  for  Appellants. 

The  Court  below  erred  in  excluding  the  certified  copy  of 
the  conveyance  from  the  records  of  deeds  kept  by  the  Alcalde 
of  the  district  of  Sonoma. 

1.  The  conveyance  was  executed  by  parties  whose  very 
names  indicate  a  Mexico-Califomian  origin,  partly  in  the 
Spanish  language,  and  possesses  all  the  requisites  of  a  con- 
veyance under  the  Mexican  law,  celebrated  before  a  Mexico* 
American  Alcalde,  before  the  introduction  of  American  laws. 
It  must,  therefore,  be  presumed  that  the  paper  found  inscribed 
in  the  Alcalde's  records  was  an  original  and  authentic  instru- 
ment, and  not  a  recorded  copy.  Therefore  by  the  Act  con* 
cerning  Conveyances,  passed  April  16th,  1850,  sections  forty- 
one  and  forty-two^  this  conveyance  was  to  be  proved  according 
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to  the  laws  in  force  preyious  to  April  16th,  1850,  and  this 
mode  of  proof,  tinder  the  Mexican  laws,  was  not  by  producing 
the  original,  but  by  obtaining  a  certified  traslado,  or  copy, 
from  the  acting  eacribano.  In  addition  to  this,  this  Court  has 
often  decided  that  the  records  of  the  Becorder's  office 
[204]  must  not  be  removed  from  one  *county  to  another  for 
the  purpose  of  being  used  in  evidence,  and  thus  ex- 
posed to  casualties,  and  that  exemplifications  of  them  by  the 
proper  officer  are  evidence,  on  general  principles,  and  in  the 
absence  of  any  legislation  on  the  subject.  (Oregory  v.  ilfc- 
Pherson,  13  Cal.  574,  and  authorities  there  cited.)  These 
latter  decisions  alone  would  authorize  the  introduction  of 
secondary  evidence  of  the  Alcalde's  records,  if  they  have  the 
character  of  original  instruments. 

2.  By  the  laws  of  Mexico  all  conveyances  must  be  executed 
before  and  recorded  by  an  escribano,  who  thus  acted  as  Com- 
missioner of  Deeds  and  Becorder  of  Conveyances.  (Law  29, 
lib.  8,  tit.  13  of  the  Leyes  de  las  Indias;  Arrillaja's  Decretos 
for  1838,  421,  cited  in  Hoen  v.  Simmons,  1  Cal.  122.)  But 
where  there  were  no  official  escribanoa,  the  Judge  of  the  First 
Instance  acted  as  such.  (Panaud  v.  Jones,  Id.  488.)  And 
where  there  was  no  Judge  of  First  Instance  the  local  Alcalde 
acted  as  such.     (Mena  v.  Le  Boy,  Id.  216.) 

By  an  Act  of  the  Mexican  Congress  of  July  15th,  1839,  it 
was  provided,  that  in  cases  of  absolute  vacancy,  or  of  the 
sickness,  death,  or  any  legal  impediment  whatsoever,  of  the 
Judges  of  First  Instance,  their  places  shall  be  supplied  by 
the  Alcaldes,  etc.  (Minutes  of  the  proceedings  of  the  Legis- 
lative Assembly  of  San  Francisco,  etc.,  p.  295.) 

On  Nov.  14th,  1843,  Gov.  Micheltorena  decreed  as  follows: 
^  ^  ^  *  *  ^  ^ 

'*  1st.  There  shall  be  held  at  Monterey  and  the  city  of  Los 
Angeles,  as  chief  towns  of  the  district,  elections  for  Ayunta- 
mientos,  composed  each  of  a  first  and  second  Alcalde,  four 
Begidores  and  one  Syndico. 

''2d.  In  the  pueblos  of  San  Diego,  Santa  Barbara,  San 
Juan,  Yilla  de  Branciforte,  Pueblo  de  San  Jos^,  San  Fran- 
cisco, and  Sonoma,  elections  will  be  held  of  two  Alcaldes  of 
first  and  second  nomination. 
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''4th.   The  first  Alcaldes  of  which  these  provisions  speak 
will  perform  the  duties  which  belong  to  Judges  of  First  In- 
stance, in  conformity  with  the  decree  of  July  15th, 
1839,  [lastly  above  cited,]  *and  they  will  also  take     [205] 
charge  of  the  Prof ectures  of  their  respective  districts." 

So  that  we  have  not  only  the  general  law  cited  above  in 
Menay.  LeRoij,  1  Cal.  216,  but  a  special  decree  giving  the 
First  Alcalde  of  Sonoma  the  functions  of  Judge  of  First  In- 
stance. Alcalde,  without  any  other  designation,  used  as  a 
designation  of  office  by  one  acting  as  Judge  of  First  In- 
stance, will  be  presumed  to  be  First  Alcalde. 

3.  When  the  Americans  came  into  the  country  after  the 
conquest  and  brought  in  their  customs,  they  introduced  the 
custom  of  treating  the  Alcalde  as  a  notary  in  two  respects  : 
1st,  as  a  commissioner  of  deeds;  and  2d,  as  a  recording  officer. 
This  custom  was  sufficient  to  change  the  law.  (Von  Schmidt 
v.  Huntington,  1  Cal.  64;  Reynolds  v.  West,  Id.  326;  Panavd 
V.  Jones,  Id.  500;  Ihna  v.  Pitcher,  10  Id.  477.)  The  doctrine 
of  these  cases  was  fully  approved  in  Adams  v.  Norris,  23  How. 
353. 

That  this  custom  was  universal  and  recognized  by  the 
highest  authority,  appears  from  the  fact  that  on  September 
20th,  1849,  "The  Superior  Judicial  Tribunal  of  California" 
adopted  a  tariff  of  fees  for  judiciary  [judicial?]  officers.  For 
Alcaldes,  as  such,  no  fees  for  recording  conveyances  were 
provided.  But  for  "Notaries  Public*"  as  recording  officers, 
the  following  prdvisions  were  made:  "For  original  acts  of 
any  kind,  including  recording  the  same,  for  every  hundred 
words,  one  dollar.  *  *  *  For  making  copies  of  all  official 
documents,  for  every  hundred  words,  one  dollar.  *  *  * 
For  certificate  of  mortgage  for  every  hundred  words,  fifty 
cents;  with  seal,  one  dollar.  For  cancellation  of  mortgages, 
five  dollars.  For  recording  a  deed  of  [or?]  mortgage,  for 
every  hundred  words,  one  dollar.  For  recording  all  other 
papers,  for  everj  hundred  words,  fifty  cents." 

These  acts  are  all  descriptive  of  those  performed  by  the 
Alcalde  as  ex  officio  notary  under  the  Mexico-Califomian  laws 
and  customs,  and  such  as  were  performed  by  no  other  notaries 
in  the  country.  The  "Tariff  of  Fees,"  therefore,  shows  not 
only  a  custom  amounting  to  law,  but  also  its  recognition  by 
Cal.  Befts.,  vol.  xxi.~l4  209 
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the  highest  judicial  tribunal  then  known  to  the  laws  of  Cali- 
fornia. 

4.  The  Legislature  of  1850  considered  these  Alcalde 
[206]  records  of  *value.  By  an  act  passed  February  28th, 
1850,  entitled  ''An  Act  to  supersede  certain  Courts 
and  to  regulate  Appeals  therefrom  to  the  Supreme  Court," 
they  were  directed  to  "be  delivered  to  the  County  Clerk  of 
the  county  which  the  District  Judge  may  direct,  to  be  by  him 
kept  and  disposed  of  according  to  law."  (Laws  of  1850,  chap. 
23,  sec.  39.) 

By  another  act  passed  April  13th,  1850,  entitled  ''An  Act 
concerning  the  Transfer  of  certain  Becords,  Conveyances,  and 
Papers,"  the  County  Clerk  was  directed  to  transfer  such  books, 
within  ten  days  after  he  received  them,  to  the  Becorder  of  his 
county,  who  was  directed  to  "keep  and  preserve"  the  same 
"as  part  of  his  records."  (Laws  of  1850,  chap.  93,  sees.  1 
and  2.)  And  by  the  "Act  concerning  County  Becorders," 
passed  March  26th,  1851,  it  is  provided  in  the  twenty-first 
section,  that  "copies  of  all  papers  duly  filed  in  the  Beoorder's 
office,  and  transcripts  from  the  books  of  records  kept  therein, 
certified  by  the  Becorder  to  be  full,  true,  and  correct  copies 
or  transcripts,  shall  be  received  in  all  Courts,  and  in  all  actions 
and  proceeeings,  with  the  like  effect  as  the  original  instru- 
ments, papers,  and  notices,  recorded  or  filed,  could  be  if  pro- 
duced."   (Laws  of  1851,  chap.  25,  sec.  21.) 

It  cannot  be  doubted  that,  under  sections  forty-one  and 
forty-two  of  the  Act  concerning  Conveyances  of  1850,  this 
particular  conveyance,  if  the  original  were  produced,  could 
be  read  in  evidence,  or  even  recorded  under  our  existing 
laws.     It  is  exceedingly  formal  and  perfect 

J,  Clarke,  for  Bespondent. 

The  rejection  of  the  certified  copy  of  the  conveyance  from 
the  Alcalde  records  by  the  Court  below,  counsel  of  appellants 
contend  was  error,  and  they  argue  (not  very  plausibly  to  be 
sure)  that  the  pages  from  the  book  which  the  Becorder  copied 
were  not  the  recorded  copy  of  an  original  instrument  executed 
inter  partes,  viz.,  of  a  deed  of  conveyance,  but  the  very  orig- 
inal writing  itself,  executed  by  the  Alcalde,  and  pronouncing 
or  declaring  the  sale  to  have  been  executed  before  him.    The 
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difference  between  these  two  things  is  apparent;  indeed,  no- 
thing could  well  be  more  unlike,  either  in  form  or  in 
legal  consequences.  The  usual  commencement  ^of  [207] 
the  one  (the  common  law  conveyance)  is:  *'  Know  all 
men  by  these  presents,  that  I,"  the  vendor,  etc.;  the  other 
(the  civil  law,  or  Mexican  act  of  sale):  **In  the  pueblo  of 
Sonoma,  before  me,  the  Alcalde,  appeared,*'  so  and  so,  ^'  and 
the  one  said  that  he  sold  and  the  other  that  he  received,'*  etc. 
In  short,  in  the  latter  instrument  the  Alcalde,  or  other  official, 
himself  makes  a  record  of  the  sale  verbally  consummated  by 
the  parties  before  him;  and  this  record  is,  like  a  Court  judg- 
ment, the  original  thing,  which  should  always  remain  in 
the  office,  copies  only  being  delivered  to  the  parties  or 
others. 

The  learned  counsel  contend  that  what  is  now  in  this  Al- 
calde's book,  in  the  Becorder's  office,  (the  copy  of  which  they 
offered,)  is  the  original  entry  or  record.  And  the  reason  of 
this  is  obvious — ^for  if  such  be  the  description  of  the  instru- 
ment in  question,  it  would  be  very  strange  law  indeed  which 
would  not  permit  the  certified  copy  to  be  used  in  evidence; 
whereas,  if  the  original  document  is  or  was  in  the  hands  of 
the  vendee — if  that  which  was  placed  upon  the  Alcalde's 
book  is  but  a  copy  of  this  original  document — then  an  en- 
tirely different  set  of  questions  would  arise,  viz. :  1st,  whether 
the  absence  of  the  primary  evidence  (the  deed  itself)  were 
sufficiently  accounted  for;  and  2d,  whether  the  alleged  copy 
was  the  proper  secondary  evidence  of  its  contents. 

The  arguments  of  the  learned  counsel  to  show  that  the  doc- 
ument in  question  was  the  original  ''  celebration"  of  the  sale 
before  the  official,  and  not  the  recorded  copy  of  an  ordinary 
common  law  deed,  are  curious.  First  they  say:  *' The  names 
of  the  parties  indicate  a  Mexican  origin."  But  not  choosing 
to  dwell  on  this  point,  they  proceed  to  say  that  the  instrument 
is  written  "partly  in  the  Spanish  language."  Unfortunately 
for  them,  upon  looking  at  the  instrument  to  see  what  part  of 
it  is  in  Spanish,  we  find  conclusive  evidence,  in  this  very  fact, 
that  the  writer  of  the  document  was  not  only  a  person  con- 
versivpt  with  English  forms  of  conveyancing,  but  that  he  could 
not  translate  Spanish  at  all  I  The  Spanish  part  of  the  deed 
is  merely  the  description  of  the  land,  copied,  word  for  word, 
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from  the  grant,  and  evidently  because  the  draftsman  thought 
he  could  not  give  the  purport  of  it  in  English. 

The  instrument  speaks  for  itself.  It  is  a  deed,  and 
[208]  nothing  else.  *It  was  *  *  signed,  sealed,  and  delivered. " 
The  vendors  speak  in  it,  not  the  Alcalde.  The  Alcalde 
himself,  anglice,  Mr.  Fuller,  who  probably  wrote  the  deed, 
added  an  ordinary  certificate  of  acknowledgment  on  the  back 
of  the  instrument — ''the  within  instrument"  are  the  words 
used,  but  which  could  not  have  been  used  if  the  original 
writing  was  that  upon  the  pages  of  the  book. 

But  counsel  proceed  to  argue  that,  although  compelled  to 
yield  the  point  in  regard  to  the  character  of  the  instrument, 
still  the  certified  copy  of  a  copy  was  good  evidence. 

The  object  of  section  twenty-one  of  the  Becording  Act  was 
to  save  the  necessity  of  bringing  into  Court  the  Becorder's 
books  and  papers,  and  the  certified  copy  is  only  evidence  ol 
the  existence  and  correspondence  of  the  thing  copied. 

But  counsel  contend,  that  even  if  the  certified  copy  of  the 
deed  is  not  admissible  under  the  statute,  as  being  taken  from 
a  book,  which,  though  without  authority  of  law,  so  far  as 
copying  deeds  by  American  Alcaldes,  in  1849,  was  concerned, 
was,  nevertheless,  ordered  by  the  Legislature  to  be  removed 
to  the  Clerk's  office,  and  thence  to  the  Becorder's  office,  there 
to  be  "  kept"  by  him,  still  it  is  good  as  **  secondary  evidence,'* 
nay,  that  it  is  a  "superior  class"  of  secondary  evidence;  and 
they  argue  to  show  that  it  is  an  official  record,  and  is,  there- 
fore, covered  by  section  twenty-one,  above  referred  to;  that 
it  was  "regularly  recorded,"  and,  therefore,  a  copy  would 
come  in  under  the  Act  of  1857.  Whereas,  if  there  is  any- 
thing that  is  at  all  apparent  in  this  discussion,  it  is  that  Mr. 
Alcalde  Fuller,  in  taking  an  acknowledgment  of  a  common  law 
deed,  and  copying  it  into  a  book  in  his  office,  was  doing  an 
unofficial  act,  and  one  to  which  no  legislative  sanction  or 
effect  has  been  subsequently  imparted. 

Field,  C.  J.  delivered  the  opinion  of  the  Court — Cope,  J. 
concurring. 

In  this  State,  by  statute,  tenants  in  common  can  unite  in 
an  action  for  the  possession  of  real  property.  (Laws  of  1867, 
ch.  68.)    And  executors  and  administrators  can  maintain  such 
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actions  in  all  cases  where  their  testators  or  intestates  could 

have  maintained  them,  until  the  administration  of  the 

estates  they  represent  is  *clo8ed,  or  the  property  is     [209] 

distributed  imder  decree  of  the  Probate  Court.   (Meeka 

V.  Hahn,  20  Cal.  620.)    The  executor  of  Matthey  and  the  ten- 

ants  in  common  with  him  are,  therefore,  properly  joined  as 

plaintiffs. 

The  present  action  is  for  the  possession  ot  real  estate 
situated  in  the  county  of  Marin,  and  the  plaintiffs  base  their 
right  to  a  recovery  upon  a  grant  issued  by  Pio  Pico,  Governor 
of  the  Department  of  California,  to  Juan  Padilla,  in  June, 
1846,  and  sundry  mesne  conveyances  from  the  grantee.-  Of 
these  mesne  conveyances  through  which  the  plaintiffs  trace 
title,  one  executed  in  November,  1849,  could  not  be  produced. 
Its  execution  was  shown,  and  proof  was  made  of  diligent  but 
unsuccessful  search  for  it  by  persons  with  whom  and  in  places 
where  it  would  probably  be  found  if  in  existence.  The  plain- 
tiffs thereupon  offered  a  certified  copy  of  the  conveyance  from 
the  records  of  deeds  kept  by  the  Alcalde  of  the  district  of 
Sonoma  in  1849.  This  district  embraced  the  territory  com- 
prising th9  present  counties  of  Marin  and  Sonoma,  and 
adjoining  counties.  The  records  are  now  in  the  custody  of 
the  Becorder  of  Sonoma  County,  and  the  certificate  to  the 
copy  offered  was  made  by  him.  Upon  objection  of  the  de- 
fendant, the  certified  copy  was  excluded  by  the  Court.  The 
specific  ground  of  the  objection  is  not  stated  in  the  transcript 
before  us,  but  we  infer  from  the  argument  of  counsel  that  it 
was  this :  that  the  statute  had  not  legalized  the  records,  or 
authorized  copies  of  instruments  found  in  them  to  be  received 
in  evidence;  in  other  words,  that  the  records  were  mere 
private  entries  of  the  Alcalde,  not  made  in  pursuance  of  any 
law,  or  custom  having  the  force  of  law,  or  since  recognized 
by  any  law,  and,  consequently,  had  not  the  dignity  of  other 
records  in  the  Becorder's  office.  If  this  be  the  specific  point 
of  objection,  and  no  other  is  suggested  by  counsel,  it  was  not 
well  taken.  In  the  settlement  of  California  by  citizens  of 
the  United  States,  after  the  conquest,  and  until  the  organiza- 
tion of  the  State  Government,  and  the  establishment  of 
Becorders*  offices  in  the  different  counties,  the  local  Alcaldes 
were  the  only  officers  (with  one  or  two  exceptions)  who  kept 
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any  records  of  conveyances.  Whether  there  was  any  authority 
by  law  to  keep  such  records  it  is  not  necessary  to  inquire. 

Either  from  supposed  authority  of  existing  law  or 
[210]     general  consent,  *every  one  resorted  to  them  for  the 

registration  of  his  deeds,  and  also  for  examination  as 
to  titles  held  by  others.  And  the  Legislature,  at  its  first 
session  under  the  Constitution,  recognized,  by  repeated  acts, 
the  records  of  deeds  and  other  instruments  kept  by  them  as 
public  records  which  were  subject  to  its  control.  On  the 
twenty-eighth  of  February,  1850,  it  passed  an  act  providing 
that  **  Books  of  records  of  deeds,  mortgages,  powers  of  at- 
torney, and  other  instruments,  kept  by  or  in  the  possession  of 
any  Alcalde,  Judge  of  the  First  Instance,  Notary,  or  other 
officer,  shall  be  delivered  to  the  County  Clerk  of  the  county 
which  the  District  Judge  may  direct,  upon  the  election  and 
qualification  of  each  Couniy  Clerk,  to  be  by  him  kept  and 
disposed  of  according  to  law."  (Ch.  23,  sec.  39.)  And  on 
the  thirteenth  of  April  of  the  same  year,  it  passed  another 
act,  requiring  the  County  Clerk  to  transfer  these  *' books  of 
records  of  deeds,  mortgages,  powers  of  attorney,  and  other 
instruments,"  to  the  Recorder  of  his  county  within  ten  days 
after  the  same  should  come  into  his  possession,  and  the 
County  Recorder  to  keep  and  preserve  them  *' as  part  of  his 
records"  (Ch.  93,  sees.  1,  2.)  And  by  the  twenty-first  sec- 
tion of  the  Act  of  March,  1851,  concerning  County  Recorders, 
the  Legislature  of  the  following  year  provided,  that  ''  copies 
of  all  papers  duly  filed  in  the  Recorder's  office,  and  transcripts 
from  the  books  of  records  kept  therein^  certified  by  the  Recorder 
to  be  full,  true,  and  correct  copies  or  transcripts,  shall  be  re- 
ceived in  all  Courts,  and  in  all  actions  and  proceedings,  with 
the  like  effect  as  the  original  instruments,  papers,  and  notices, 
recorded  or  filed,  could  be  if  produced."  (Ch.  25,  sec.  21.) 
This  section  applies  as  much  to  copies  from  the  Alcalde 
records,  which  by  the  Act  of  April  13th,  1860,  are  to  be  kept 
by  the  County  Recorder  as  '*  part  of  his  records,"  as  it  does 
to  records  made  under  the  Act  of  1851.  In  adopting  it,  the 
Legislature  was  aware  of  the  fact  that  the  Alcalde  records 
had  been  deposited  in  the  offices  of  the  different  County 
Recorders,  pursuant  to  the  legislation  of  the  previous  year» 
and  were  kept  by  them  as  part  of  their  records.     The  Legis* 
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lature  was  also  aware  that  these  Alcalde  records  were  the 
only  ones  (with  one  or  two  exceptions)  kept  in  the  country 
during  the  period  intervening  between  the  conquest  and  the 
organization  of  the  State  Gk>yemment,  and  that  they 
^contained  the  only  evidence  which  could,  in  the  vast  [211] 
majority  of  cases,  be  produced  of  transfers  of  real 
property  during  that  period.  Indeed,  it  would  not,  perhaps, 
be  going  too  far  to  say  that  in  nine  instances  out  of  ten — owing 
to  the  migratory  habits  of  the  people  at  the  time,  the  nu- 
merous fires  which  had  swept  over  our  principal  cities  and 
towns,  and  to  circumstances  peculiar  to  a  new  and  unsettled 
country — ^it  would  be  impossible  for  parties  to  produce  the 
original  instruments  by  which  title  to  real  estate  was  trans- 
ferred during  this  period.  The  Legislature,  therefore,  placed 
the  Alcalde  records  on  a  footing  with  other  records  kept  by 
the  County  Becorder,  and  a  certified  copy  of  an  instrument 
found  therein  is  a^lmissible  under  the  same  circumstances  as 
are  certified  copies  of  records  made  by  himself — upon  proof 
of  the  loss  of  or  the  inability  of  the  party  to  produce  the 
original.  The  District  Court,  therefore,  erred  in  excluding, 
the  certified  copy  offered  in  the  present  case.  This  error  re- 
quires a  reversal  of  the  judgment,  and  renders  it  unnecessary 
to  consider  the  other  errors  assigned  by  the  appellants. 
Judgment  reversed,  and  cause  remanded  for  a  new  trial. 

Norton,  J.  dissenting. — I  am  unable  to  agree  with  the  ma- 
jority of  the  Court  in  the  interpretation  they  give  to  section 
twenty-one  of  the  Act  concerning  County  Becorders,  passed 
March  26th,  1851. 

This  act  is  a  re^'nactment,  with  slight  amendments,  of  the 
Act  concerning  County  Becorders,  passed  April  4th,  1850. 
The  Act  of  1850  was  passed  before  the  passage  of  the  act 
requiring  the  papers  and  books  of  the  superseded  Alcaldes' 
offices  to  be  deposited  in  the  office  of  the  County  Becorder. 
The  Becorders'  Act  was  adopted  for  the  purpose  of  providing 
an  office  where  certain  instruments  could  be  recorded  and 
deposited.  It  prescribes  that  the  Becorder  shall  procure 
suitable  books  (sec.  3)  and  shall  record  in  them  all  deeds, 
etc.,  which  shall  have  been  proved  or  acknowledged  accord- 
ing to  law,  and  authorized  to  be  recorded  (sec.  10.)    Then  by 
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section  twenty-one  it  provides,  that  copies  of  all  papers  duly 
filed  in  the  Recorder's  office,  and  transcripts  from  the  books 
of  records  kept  therein,  certified  by  him,  shall  be  presumptive 
evidence  of  the  facts  therein  contained.  The  act  had  in  pre- 
vious sections  provided  that  certain  books  should  be 
[212]  provided  and  kept  in  the  office,  and  *that  deeds,  etc., 
should  be  recorded  in  them,  which  should  have  been 
proved  or  acknowledged  according  to  law.  The  natural  and 
obvious  application  of  section  twenty-one  is,  therefore,  to 
give  the  weight  of  presumptive  evidence  to  transcripts  from 
the  books  which  by  that  act  are  required  to  be  kept  in  the 
Becorder*s  office.  There  is  no  provision  of  the  act  that  in- 
dicates that  the  Legislature  contemplated  that  this  section 
should  apply  to  any  books  that  by  any  future  law  might  be 
authorized  to  be  deposited  with  and  safely  kept  and  preserved 
by  the  Becorder.  The  section  as  it  stands  and  as  applicable 
to  books  authorized  by  that  act  to  be  kept,  is  in  consonance 
with  other  laws  applicable  to  the  registry  system.  It  does  no 
violence  to  established  principles  of  evidence.  It  only  gives 
the  weight  of  evidence  to  deeds,  etc.,  which  have  been  proved 
or  acknowledged  according  to  law.  This  section  is  modified 
in  the  law  of  1851,  but  not  in  any  particular  affecting  the 
question  as  to  what  instruments  it  is  applicable.  The  law  of 
1851,  instead  of  making  these  transcripts  presumptive  evi- 
dence of  their  contents,  authorizes  them  to  be  read  in  evidence 
with  the  like  effect  as  the  original  instruments  recorded  might 
be  if  produced.  The  respondent  has  argued  that  the  object 
and  proper  application  of  section  twenty-one,  as  contained  in 
the  Act  of  1851,  is  only  to  obviate  the  necessity  of  producing 
the  books  in  Court,  giving  to  transcripts  the  same  effect  as 
evidence  as  the  books,  and  thus  making  them  only  evidence 
of  the  fact  that  there  is  such  a  record,  but  not  to  prove  the 
contents  of  the  instrument  recorded.  The  language  employed 
gives  some  color  to  this  argument.  The  books  by  being  pro- 
duced might  be  evidence  of  the  fact  of  the  existence  of  such 
a  record  in  the  office,  and  so  establish  constructive  notice  to 
subsequent  purchasers,  but  a  deed  cannot  be  read  in  evidence 
by  simply  being  produced  and  without  proof  of  its  execution. 
Literally  applied,  section  twenty-one,  as  it  stands  in  the  law 
of  1851,  could  have  no  practical  effect.     The  copy  may  be 
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read  with  like  effect  as  the  original  instrument  recorded  might 
be  if  produced.  But  that  instrument  could  not  be  read  at 
all  simply  by  being  produced,  and  so  the  copy  could  not  be 
read  by  simply  being  produced.  But  the  language  of  the 
section  is  too  plain  to  allow  us  to  give  effect  to  the  respon- 
dent's argument.  It  is  that  the  copy  may  be  read  with 
like  ^effect  as  the  original  instrument  recorded,  not  [213] 
the  original  record,  could  be  if  produced.  But  this 
language  gives  great  weight  to  the  argument  that  section 
twenty-one  should  and  can  only  be  applied  to  copies  of  in- 
struments authorized  by  the  act  to  be  recorded.  By  that  act 
no  instrument  can  be  recorded  unless  it  has  been  proved  or 
acknowledged  according  to  law.  When  such  original  instru- 
ment **is  produced,"  it  may  be  read  in  evidence  without 
further  proof.  It  cannot  be  read  without  proof,  but  it  is  ac- 
companied with  sufficient  evidence  of  its  due  execution.  The 
record  consists  not  only  of  the  instrument,  but  also  of  the 
certificate  of  proof  or  acknowledgment,  and  when  a  copy  from 
the  record  is  produced,  it,  like  the  original,  is  accompanied 
with  sufficient  evidence  of  the  due  execution  of  the  original. 
It  may  therefore  be  read  without  violence  to  the  established 
laws  of  evidence. 

By  the  interpretation  of  this  section  claimed  by  the  appel- 
lants, and  now  given  to  it  by  the  majority  of  the  Court,  a  copy 
of  any  instrument  found  in  any  book  transferred  from  the  old 
Alcaldes'  offices  to  the  Becorder's  office,  may  be  read  in  evi- 
dence without  any  proof  whatever  that  it  was  ever  executed. 
It  is  true  that  the  instrument,  a  copy  of  which  was  offered  in 
this  case,  has  a  certificate  of  acknowledgment  before  an  Al- 
calde. But  this  section  does  not  require  ,any  such  evidence. 
The  simple  fact  that  the  instrument  is  found  on  the  Alcalde's 
records  is  all  that  is  necessary,  according  to  this  view,  to 
authorize  the  copy  to  be  read.  If  it  is  now  decided  that  this 
copy  is  evidence,  there  will  be  no  ground  upon  which  any 
copy  from  these  books  can  hereafter  be  excluded.  There 
being  no  law  in  force  upon  the  subject  at  the  time  these 
records  were  made,  we  cannot  assume  that  any  acknowledge 
ment  or  proof  was  requisite  to  enable  deeds  to  be  copied  into 
fhe&e  books;  and  if  the  Judges  could  be  allowed  to  act  upon 
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their  personal  knowledge,  we  should  be  authorized  to  say  that 
it  was  common  for  the  Alcalde  to  copy  into  his  books  any 
instrument  for  which  he  was  paid  the  usual  fee.  If  any  at- 
tempt should  be  made  hereafter  to  restrict  the  operation  of 
this  section  so  as  only  to  allow  copies  to  be  read  of  conyey- 
ances  which  should  have  been  acknowledged  or  proved,  it 
would  be  impracticable  to  do  so,  because  this  species  of  evi- 
dence of  execution  is  entirely  the  creature  of  statute, 
[214]  and  there  was  no  stat-*ute  then  in  force  authorizing 
it.  It  has  been  said  that  there  might  have  been  a 
custom  upon  the  subject  amounting  to  law.  If  so,  the  custom 
would  have  to  be  proved.  There  was  no  such  custom  of  which 
this  Court  has  judicial  knowledge.  In  fact  there  is  no  prob- 
ability that  there  was  any  custom  allowing  instruments  to  be 
read  in  evidence  on  a  certificate  of  proof  before  an  officer. 
A  practice  grew  up  to  record  deeds  with  the  Alcalde,  proved 
or  not  proved,  from  an  opinion  that  the  record  would  serve 
as  notice  of  the  party's  title,  but  this  was  quite  different  from 
any  custom  to  read  deeds  in  evidence  upon  a  certificate  of 
proof  before  any  person  holding  any  office. 

The  suggestion  that  it  is  necessary  to  apply  section  twenty- 
one  of  the  Act  of  1851  to  all  records  in  the  Becorder's  office, 
in  order  to  authorize  copies  of  deeds  recorded  under  the  Act 
of  1850  to  be  given  in  evidence,  does  not  seem  to  me  of 
weight,  because  the  second  act  is  but  a  re^'nactment  of  the 
first,  and  a  mere  continuation  of  the  registry  system;  but 
also  because,  if  the  section  were  entirely  out  of  the  act,  it 
would  be  of  no  consequence,  as  the  operative  law  under 
'  which  these  copies  are  given  in  evidence  is  contained  in  the 
act  concerning  conveyances  and  a  law  upon  the  subject  passed 
in  1857. 

But  if  it  were  necessary  to  make  a  merely  literal  applica- 
tion of  this  section,  and  to  allow  to  be  read  in  evidence  a 
copy  from  any  book  that  by  any  law  is  authorized  to  be  kept 
by  the  Becorder  as  a  part  of  his  records,  then,  by  the  same 
rule  of  literal  application,  copies  from  the  old  Alcaldes'  books 
cannot  be  given  in  evidence.  Literally,  the  copy  can  be  read 
only  with  like  effect  as  the  original  could  be  if  produced. 
But  no  law  authorizes  a  deed  to  be  read  on  an  Alcalde's  cer- 
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tificate  of  acknowledgment;  and  so,  upon  even  this  restricted 
view  of  the  application  of  section  twenty-first,  the  copy  offered 
in  evidence  was  properly  excluded. 

And  if  this  literal  interpretation  is  to  be  given  to  the  sec- 
tion, there  is  another  objection  to  the  proof  offered.  A  copy 
can  be  read  only  of  an  instrument  "  recorded."  It  is  settled 
that  an  instrument  copied  into  the  Becorder's  books  without 
having  been  duly  proved  or  acknowledged  is  not  thereby  a 
'  *  recorded"  instrument.  If  such  an  instrument  should 
be  found  on  the  Becorder's  books,  kept  under  *the  [215} 
act,  a  copy  could  not  be  read  in  evidence,  although 
the  book  in  which  it  was  copied  would  properly  be  called  and 
kept  as  part  of  the  Becorder's  records.  I  can  see  no  suffi- 
cient reason  for  holding  that  the  law,  providing  that  the  Be- 
corder  should  ''keep  and  preserve  as  part  of  his  records" 
certain  books  transferred  from  an  Alcalde's  office,  intends  and 
means  that  any  instrument  found  copied  into  them  shall  be 
deemed  to  be  '*  recorded"  in  that  sense  which  would  authorize 
a  copy  to  be  read  in  evidence  under  section  twenty-one  of  the 
Becorders'  Act  of  1860,  when  a  copy  of  such  an  instrument 
found  in  the  books  kept  under  the  act  itself  could  not  be  read 
in  evidence,  and  still  less  that  the  amendment  made  to  section 
twenty-one,  in  the  year  after,  should  have  the  effect  to  au- 
thorize such  a  copy  from  the  Alcalde's  books  to  be  read  in 
evidence,  when  a  copy  of  an  instrument  not  duly  **  recorded," 
found  in  the  books  kept  under  the  act,  could  not  be  read. 

As  a  new  trial  is  ordered  on  this  point,  it  is  of  no  import- 
ance in  this  case  to  examine  any  other  objections,  and  I  have 
only  given  this  dissenting  opinion  upon  the  point  because  the 
question  is  of  general  application  and  of  more  than  ordinary 
importance. 
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WELLS  V.  MoPIKE  ei  al. 

^  EvAsiYB  Denial  of  Imdebtedmess.— Li  answer  to  a  Terified  complaint  in  aflsamp- 
sit  a  denial  of  the  indebtedness  merely,  without  a  denial  of  the  facts  which  show 
the  existence  of  the  indebtedness,  is  but  a  denial  of  a  conclusion  of  law  and  raises 
no  issue. 

Effect  of  Failukb  to  BEinr.— The  admission  by  the  Court,  under  the  objection 
of  defendants,  of  improper  evidence  offered  by  plaintiff  to  prove  a  tact  alleged  in 
his  oomplahit  and  not  denied  in  the  answer  is  no  cause  for  granting  a  new  trial. 

Appeal  from  the  Fifth  Judicial  District. 

The  complaint  avers,  that  on  the  twenty-first  day  of  June, 
1860,  "the  said  defendants  were  indebted  to  the  said  plaintiff 
for  two  hundred  and  sixty-six  head  of  beef  cattle,  which  were 
of  the  value  of  and  for  which  the  said  defendants  agreed  to 
pay  the  sum  of  $10,010,  being  at  the  rate  and  price  of  thirty- 
five  dollars  each,  which  cattle  had  been  before  that 
[216]  time  sold  and  delivered  to  the  *said  defendants;"  that 
the  cattle  were  delivered  some  in  Utah  Territory  and 
some  in  Stanislaus  County;  that  "being  so  indebted  the  de- 
fendants afterwards,  on  the  day  and  year  aforesaid,  undertook 
and  promised  the  plaintiff  to  pay  to  him  the  said  sum  of  money 
when  they  should  be  thereto  requested;"  that  only  one  hundred 
and  ten  dollars  had  been  paid,  leaving  a  balance  of  $9,900  still 
due,  for  which  judgment  was  prayed. 

The  only  denials  in  the  answer  are  the  following:  "Defen- 
dants for  answer  to  said  complaint  say,  that  they  were  not, 
nor  are  not,  indebted  to  said  plaintiff  as  alleged  in  said 
complaint;  and  defendants  further  deny  that  they  ever  prom- 
ised to  pay  the  said  plaintiff  the  said  sum  of  money  specified 
in  said  complaint,  or  any  other  sum  whatever  as  alleged 
therein,  or  that  plaintiff  ever  demanded  the  same."  The 
answer  then  proceeds  to  aver,  that  the  defendants  did  pur- 
chase the  cattle  of  plaintiff,  and  agreed  to  pay  him  thirty-five 
dollars  per  head  for  them,  provided  that  plaintff  would  receive 
in  payment  a  United  States  Commissary's  certificate  then  held 
by  defendants,  which  certified  that  defendants  had  furnished 

*  See  Smith  t.  Richmond,  15  Cal.  501;  Blankman  y.  Vallefo,  Id.  638;  Castro  v. 
Wetmore,  16  Id.  880;  Wooduxirth  y.  KnowlUm,  22  Cal.  169;  Landers  y.  BoUon,  26  Id. 
^7;  Morrm  y.  2£orria,  Id.  292;  Camden  y.  2£tdlen,  29  Col.  564;  Blood  y.  lAghiy  81  OaL 
115;  DoU  y.  Oood,  88  Cal.  290;  DeGodey  y.  Godey,  89  Cal.  157. 
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to  the  United  States  military  force  in  Carson  Valley  supplies 
amounting  in  value  to  $9,900,  for  which  they  were  entitled  to 
receive  pay  from  the  Government;  that  this  certificate  plaintiff 
agreed  to  receive  in  payment,  whereupon,  it  was  by  written 
indorsement  assigned  to  him  by  defendants  in  full  satisfaction. 

Plaintiff  replied,  denying  that  the  certificate  was  received  in 
payment,  alleging  that  defendants  fraudulently  misrepresented 
to  him  its  character,  and  offering  to  redeliver  it  to  them. 

All  the  pleadings  were  verified. 

On  the  trial,  plaintiff  rested  on  the  pleadings,  and  there- 
upon defendants  moved  for  a  nonsuit,  which  was  denied. 
Defendants  then  introduced  their  evidence,  after  which  plain- 
tiff, for  the  purpose,  as  was  alleged,  of  rebutting  the  pre- 
sumption, arising  from  defendants'  evidence,  that  the  cattle 
were  actually  worth  less  than  thirty-five  dollars  per  head,  and 
were  purchased  at  this  price  only  in  consideration  of  the 
character  of  the  pay,  introduced  proof  tending  to  show  that 
the  cattle  were  actually  worth  in  cash  the  price  agreed  upon. 
To  some  of  the  evidence  offered  on  this  point  defendants  ob- 
jected, on  the  ground  that  it  was  irrelevant  and  not 
proper  in  *proof  of  the  point  to  which  it  was  offered,  [217] 
which  objections  were  overruled  and  exceptions  there- 
on saved  by  defendants,  and  afterward  made  part  of  the  state- 
ment on  motion  for  new  trial. 

The  jury  found  in  favor  of  plaintiff  for  the  amount  claimed 
in  the  complaint. 

Defendants  moved  for  a  new  trial,  and  filed  a  statement 
which,  as  settled,  did  not  contain  any  of  the  evidence  relating 
to  the  original  transfer  of  the  Commissary's  certificate,  but 
did  contain  a  detailed  account  of  the  circumstances  occurring 
on  the  trial  as  to  an  attempted  redelivery  of  that  certificate 
by  plaintiff's  counsel  to  defendants. 

The  Court  below  denied  the  motion  for  new  trial,  and  from 
this  order  defendants  appeal 

H,  P.  Barber^  for  Appellants. 

I.  The  nonsuit  should  have  been  granted.  The  action 
being  m5£b,  assumpsU,  and  a  specific  denial  of  the  indebted- 
ness and  sale  being  made,  the  plaintiff  was  bound  to  prove 
his  entire  case,  and  could  not  avail  himself  of  any  supposed 
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admission  made  by  defeodants  in  a  subsequent  pleading. 
(Troy  BaUroad  Co.  v.  Kerr,  17  Barb.  581.) 

Defendants  do  not  admit  or  allege  any  sale,  except  with  the 
qualification,  that  what  respondent  calls  a  sale  was  in  fact  a 
barter  of  the  cattle  for  the  order  on  the  United  States  Gov- 
ernment; and  on  the  well  understood  principle  that  the  whole 
of  an  admission  must  be  taken  together,  as  plaintiff  chose  to 
rest  his  case  on  the  pleadings  alone,  a  nonsuit  should  have 
been  granted.  While  the  admission  in  the  answer  embraces 
the  receipt  of  the  cattle,  it  also  alleges  an  accord  and  satis- 
faction in  payment  therefor. 

In  the  case  of  Higgina  v.  Wbriell,  referred  to  in  respondent's 
brief,  there  is  a  mere  denial  of  the  indebtedness  of  a  specific 
sum.  The  answer  in  this  case  is  a  total  denial  of  any  in- 
debtedness or  of  any  sale.  The  appellants'  answer,  as  a 
whole,  shows  that  nothing  is  due;  that  plaintiff  had  no  cause 
of  action,  and,  therefore,  as  the  case  was  rested  upon  the 
pleadings,  defendants  were  entitled  to  a  nonsuit. 

II.  It  appears  from  the  record  that  the  certificates  on  the 

United  States  Government  were  duly  assigned  in 
[218]     writing  to  plaintiff,  as  we  *say,  in  full  payment — as 

they  say,  only  as  security.  It  will  be  observed  that 
he  offered  these  certificates  to  us  at  the  trial  by  merely  hand- 
ing them  to  defendants.  This,  of  course,  was  insufficient; 
for  as  they  were  assigned  to  him  in  writing,  it  required  a  re- 
assignment to  vest  the  property  in  us  again.  (Middleworth  v. 
Sedgwick,  10  Cal.  392.) 

III.  The  Court  erred  in  permitting  plaintiff  to  prove  the 
value  of  the  cattle  by  showing  what  they  cost  him,  and  what 
was  the  expense  of  their  keeping  between  his  purchase  and 
the  sale  to  us — this  was  no  proof  of  their  value. 

c7.  B.  Hall,  for  Eespondent. 

I.  The  nonsuit  was  properly  refused.  The  general  denial 
contained  in  the  first  paragraphs  of  the  answer  is  insufficient 
to  raise  an  issue.     (Higgina  v.  Woriell  et  al.,  18  Cal.  330.) 

But  although  effect  were  given  to  the  denial  referred  to,  it 
is  overcome  by  the  effect  of  the  defendants'  own  sworn  state- 
ments in  the  defense  which  follows — wherein  the  sale  is  ad- 
mitted, and  payment  pleaded  by  means  of  the  account  assigned. 
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II.  The  redelivery  of  the  Commissary's  certificate  was  suffi- 
cient without  an  assignment  in  writing.  But  whether  this  is 
true  or  not,  nothing  appears  in  the  statement  showing  that  its 
redelivery  to  defendants  was  material. 

lU.  The  evidence  offered  as  to  value  of  cattle  was  proper. 
The  best  evidence  of  their  value  was  their  first  cost  and  the 
expense  of  delivering  them. 

NoBTON,  J.  delivered  the  opinion  of  the  Court — Yield,  C. 
J.  concurring. 

It  was  not  error  to  deny  the  motion  for  nonsuit.  The 
answer  did  not  deny  the  sale  of  the  cattle  at  an  agreed  price, 
which  is  the  cause  of  action  set  forth  in  the  complaint.  A 
denial  of  the  indebtedness,  without  a  denial  of  the  facts 
which  show  the  existence  of  the  indebtedness,  is  but  a  denial 
of  a  conclusion  of  law,  and  raises  no  issue.  But  the  denial 
of  the  indebtedness  was  not  sufficient  under  the  authorty  of 
the  case  of  Biggins  v.  JVorteU,  18  Cal.  330. 

*The  two  other  objections  which  are  discussed  in  [219] 
the  briefs  do  not  appear  in  the  record  in  such  a  form 
as  to  be  available  to  the  defendants.  A  motion  was  made  for 
a  new  trial,  but  not  on  the  ground  that  the  verdict  was  against 
the  evidence.  The  plaintiff  asks  for  a  new  trial  because  there 
was  no  offer  to  retransfer  in  writing  a  certain  account,  but  the 
statement  for  a  new  trial  does  not  show  what  proofs  or,  indeed, 
that  any  proofs  were  made  at  the  trial  in  reference  to  that 
account.  The  facts  in  regard  to  this  account  are  brought 
forward  by  a  special  answer,  upon  which  issue  is  taken  by  a 
replication,  but  it  does  not  appear  that  any  proofs  were  made 
by  either  party  on  this  issue.  The  statement  cannot  be  used 
as  a  bill  of  exceptions  in  regard  to  this  point,  because  it  does 
not  appear  that  there  was  any  ruling  made  by  the  Court  or 
any  exception  upon  the  subject.  In  regard  to  the  evidence 
about  the  value  of  the  cattle,  the  trial,  as  shown  by  the  state- 
ment, was  singularly  conducted.  The  plaintiff  does  not  appear 
to  have  offered  any  proof  of  his  cause  of  action,  but  rested 
upon  the  pleadings  as  he  was  justified  in  doing.  But  at  a 
subsequent  stage  of  the  trial  he  offered  proof  as  to  the  value 
of  the  cattle,  although  the  proof  was  immaterial,  the  sale 
having  been  for  an  agreed  price.     It  is  probable  the  parties 

223 


Digitized  by 


Google 


220  Clabk  V,  LocKWOOD.  [Sup.  Ct. 

treated  the  complaint  as  averring  a  sale  for  so  much  as  the 
cattle  were  worth,  instead  of  an  agreed  price,  although  the 
verdict  is  for  the  exact  sum  agreed  to  be  paid.  But,  as  we 
have  said,  under  the  pleadings  the  value  was  immaterial,  un- 
less it  became  so  by  reason  of  the  proof  given  on  the  special 
issue,  and  this  does  not  appear  by  the  statement.  If  the  ac- 
count was  taken  in  satisfaction,  as  alleged  in  the  special 
answer,  the  value  was  immaterial;  and  so  if  taken  only  as  col- 
lateral security  for  the  agreed  price,  the  value  was  immaterial. 
If  the  denial  of  indebtedness  could  be  considered  as  raising 
any  issue,  it  does  not  deny  the  value* 
Judgment  affirmed« 


[220]  *OLABK  v.  LOCKWOOD  et  al. 

'■  Effect  or  OoNpmMATioN  of  Mexioan  Gbant.— A  final  decree  of  the  United  States 
Courts,  oonfirming  a  Mexican  grant,  establishes  conclusively  the  legal  title  of 
the  grantee  to  the  premises  at  the  date  of  the  presentation  of  his  petition  to  the 
Land  Commission.  And  where  the  confirmee  claims  in  his  petition  as  snooessor 
in  interest  of  the  original  grantee  of  the  Mexican  Government  by  virtue  of  mesne 
conveyances  from  him,  tlie  decree  is  equally  conclusive  of  the  validity  ol  Tais  de- 
rivative title  as  of  that  of  the  original  grantee. 

Vxw  TniAii,  WHEN  NOT  Gbanted.— A  now  trial  will  not  be  granted  on  account  of 
the  admission  of  improper  evidence  to  prove  a  fact  not  material  to  the  decision  of 
ihe  action,  and  independent  of  which  the  verdict  is  supported. 

'Ejectment,  Legal  Title  to  Control.— Li  ejectment  the  legal  title  must  control. 
The  plaintiff,  estabhshing  in  himself  the  legal  title,  cannot  bo  defeated  by  showing 
that  such  title  was  acquired  by  fraud,  or  is  held  by  him  in  trust.  These  are  con- 
siderations for  a  Court  of  Equity,  which  will  control  the  legal  tiUe  in  his  hands  so 
as  to  protect  the  Just  rights  of  others. 

EnsciKENT— Patent  Admissible  to  Pbove  Location.— The  plaintiff  in  ejectment 
claimed  titie  under  a  decree  of  confirmation  of  a  Mexican  grant,  in  which  the 
tract  confirmed  was  described  as  bounded  upon  the  north  by  the  Bemal  Bancho, 
and  to  prove  the  jxraition  of  this  northern  boundary  offered  in  evidence  a  patent 
of  the  rancho  issued  by  the  United  States:  Beld,  that  the  patent  was  admissible, 
and  was  prima  facie  evidence  of  the  location  of  the  northern  boundary  of  the 
tract  sought  to  be  recovered. 

*  Cited  as  authority  in  Schmiit  v.  GeovaninU  April  T.  1872  (not  reported) ;  8emp!» 
T.  Eagavy  27  Cal.  168;  MorriU  v.  Chapman^  85  Cal.  88;  Leese  v.  Clark,  18  Cal.  635; 
Tetchemaoher  v.  Thompaon,  Id.  11;  Seaie  v.  Ford,  29  Cal.  104;  Hartley  t.  Browne  46 
OaL  204;  HarUifU  v.  Brown,  51  CaL  467;  Ken^ld  v.  Mayes,  57  CaL  411;  Schmitt  v. 
Giovafuu^l,  43  Cal.  622. 

«  Equity  will  control  legal  title  to  protect  others,  cited  as  authority  in  J^nerio  v^ 
Fennvman,  26  CaL  124;  Salmon  v.  S;/monds,  30  Cal.  307;  (yConneU  t.  Dougherty ,  82 
Gal.  462;  HickB  v.  LoveU,  64  Cal.  18. 
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*  TiruB  or  Pubchabeb  at  Shebiff's  Sale,  ok  -what  it  bests.— The  title  of  the 
purchaser  of  real  estate  at  execution  sale  does  not  depend  upon  and  is  not  affected 
by  the  Sheriff's  return  upon  the  writ  of  execution.  The  title  rests  upon  the 
judgment,  execution,  sale,  and  deed,  and  is  not  impaired  by  any  defect  in  the  re* 
turn  of  the  officer,  or  by  his  failure  to  make  any  return. 

Appeal  from  the  Twelfth  Judicial  District. 

The  facts  are  stated  in  the  opinion  of  the  Oonrt. 

James  McM.  SJuzfter,  for  Appellants. 

Hoge  dk  Wilson,  for  Eespondent. 

Field,  0.  J.  delivered  the  opinion  of  the  Oonrt — OoiPE,  J. 
and  Norton,  J.  concurring. 

This  is  an  action  of  ejectment  to  recover  the  possession  of 
certain  premises  situated  in  the  counties  of  San  Francisco 
and  San  Mateo.  The  plaintiff  deraigns  his  title  from  the 
Mexican  Government  through  a  grant  issued  by  Alvarado, 
Governor  of  California,  to  Jacob  P.  Leese  in  July, 
1841.  This  grant  was  presented  to  the  *Board  of  [221] 
Land  Commissioners  for  confirmation  by  Henry  B. 
Payson,  who  alleged  in  his  petition  that  he  claimed  the  greatei 
part  of  the  land  described  therein  under  the  grantee  by 
various  mesne  conveyances,  which  he  designated.  The  claim 
of  the  petitioner  was  confirmed  by  the  Board  in  January, 
1855,  and  afterwards  on  appeal  by  the  United  States  District 
Court  in  June,  1866.  In  April,  1867,  the  Attorney-General 
notified  the  District  Attorney  that  an  appeal  would  not  be 
prosecuted  by  the  United  States,  and  upon  a  stipulation  to 
that  effect  by  the  latter  officer,  the  District  Court  entered  an 
order  giving  leave  to  the  claimant  to  proceed  upon  its  decree 
as  upon  a  final  decree.  The  effect  of  the  decree  of  the 
District  Court  thus  rendered  final  was  to  establish  the 
validity  of  the  grant  to  Leese,  and  of  the  title  of  the  claimant 
to  that  portion  of  the  premises  granted  which  he  claimed  in 
his  petition.  The  decree  was  an  adjudication,  binding  upon 
the  Government  and  parties  claiming  under  the  Government, 

•Cited as authorify in  Jfoorev.Jforfin, 88 Gal. 438;  Blood  j. Light, 98 OaX.e&i;  and 
see  San  Franoiaco  y.  Piacley,  ante  69;  and  Oonubette  y.  Brockt  Jan.  T.  1871  (not  r»* 
porled.)     Hihberd  v.  amilh,  67  Cal.  566. 
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that  the  title  to  the  premises  claimed  was  in  the  claimant  at 
the  presentation  of  his  petition  to  the  Land  Commission,  at 
-which  date  the  decree  took  effect  by  relation.  The  deed  from 
the  claimant  to  the  plaintiff,  pending  the  proceedings  for 
confirmation,  passed  therefore  the  title,  thus  adjudicated,  to 
one  undivided  fourth  of  the  premises;  and  upon  its  introduc- 
tion with  the  petition  and  final  decree,  the  plaintiff  might 
have  rested  his  proof  as  to  his  title,  and  confined  his  further 
proof  to  the  determination  of  the  boundaries  of  the  land,  and 
of  the  question  whether  tlie  defendants  were  in  its  occupation 
at  the  commencement  of  the  action.  Assuming  that  the  de- 
fendants were  shown  to  be  within  the  boundaries  established, 
the  plaintiff  was  entitled  to  recover.  (Estrada  v.  Muphy,  19 
Cal.  272;  Ibuchard  v.  Crow,  20  Id.  160.)  The  plaintiff  did 
not,  however,  rest  with  the  proof  we  have  mentioned.  He 
proceeded  to  prove  the  grant  issued  to  Leese,  and  the  several 
intermediate  conveyances  from  the  grantee  to  him.  He  also 
produced  another  and  distinct  series  of  conveyances,  com- 
mencing with  the  grantee  and  ending  with  himself,  together 
with  some  evidence  as  to  his  prior  possession.  In  making 
this  proof  several  days  of  the  trial  were  occupied,  and  nume- 
rous and  sometimes  difficult  questions  were  presented  for  con- 
sideration. And  it  is  principally  upon  exceptions  to 
[222J  the  rulings  of  ^the  Court  upon  these  questions  that 
the  defendants  rely  for  a  reversal  of  the  judgment. 
These  exceptions  cannot,  however,  be  of  any  avail  to  them, 
even  if  it  be  admitted  that  the  Court  below  erred  in  its  dis- 
position of  some  of  the  questions  raised.  The  proof  was 
entirely  immaterial,  and  whether  properly  or  improperly  ad- 
mitted, could  not  have  changed  the  result.  The  decree  of  the 
United  States  District  Court,  rendered  final  upon  the  stipula- 
tion of  the  counsel  of  the  Government,  was  absolutely  con- 
clusive, in  the  present  action,  as  to  the  title  of  the  confirmee, 
and  could  neither  be  strengthened  by  the  addition  of  the  proof 
offered,  nor  weakened  by  its  exclusion.  The  petition  of  the 
claimant,  as  the  basis  of  the  action  of  the  Land  Commission 
and  of  the  United  States  District  Court,  and  as  indicating 
the  nature  of  the  claim  asserted,  was  properly  admitted  in 
connection  with  the  final  decree,  but  no  further  proof  than 
this   decree  was  necessary  to   establish   the   exisjtence   or 
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genuineness  of  the  grant  to  Leese  which  was  described  in 
the  petition,  or  of  any  intermediate  conveyances  to  the  claim- 
ant. The  confirmation  inured  to  the  benefit  of  the  confirmee, 
and  those  claiming  under  him,  however  obtained,  and,  until 
set  aside,  the  decree  was  conclusive  as  to  his  title  in  this  ac- 
tion of  ejectment.  The  confirmation,  as  we  said  in  Estrada 
y.  Murphy  J  '^  establishes  the  legal  title  in  liie  confirmee,  and 
this  must  control  in  the  action  of  ejectment.  If  the  con- 
firmee, in  presenting  his  claim,  acted  as  agent,  or  trustee,  or 
guardian,  or  in  any  other  fiduciary  capacity,  a  Court  of  Equity, 
upon  a  proper  proceeding,  will  compel  a  transfer  of  the  legal 
title  to  the  principal,  cestui  que  trust,  ward,  or  other  party 
equitably  entitled  to  the  same,  or  subject  it  to  the  proper 
trusts  in  the  confirmee's  hands.  It  matters  not  whether  the 
presentation  were  made  by  the  confirmee  in  his  own  name  in 
good  faith,  or  with  intent  to  defraud  the  actual  owner  of  the 
claim;  a  Court  of  Equity  will  control  the  legal  title  in  his 
hands  so  as  to  protect  the  just  rights  of  others.  But  in 
ejectment  the  legal  title  must  control."    (19  Cal.  272.) 

Upon  this  view  of  the  title  the  only  matters,  which  could 
be  properly  left  to  the  consideration  of  the  jury,  related  to 
the  boundaries  of  the  premises  and  the  possession  of  the  de- 
fendants. The  decrees  of  the  Commission  and  of  the 
District  Court  both  give  specifically  *the  boundaries  [223] 
of  the  tract  granted  to  Leese,  and  both  describe  the 
portion  which  was  excepted  and  reserved  from  the  confirma- 
tion as  having  been  previously  confirmed  by  a  decree  of  the 
Commission  to  another  claimant.  The  boundaries  given  of 
the  tract  are  as  follows:  On  the  east,  the  waters  of  the  bay  of 
San  Francisco;  on  the  toest,  the  Camino  Beal  and  the  Porte- 
zuela;  on  the  northy  the  land  known  as  the  rancho  of  Cornelio 
Bemal;  and  on  the  south,  the  land  known  as  the  rancho  of 
Jos^  Sanchez.  The  location  of  the  western  boundary  was 
clearly  fixed  by  the  evidence.  To  establish  the  position  of 
the  northern  boundary  a  patent  of  the  United  States  for  {he 
Bemal  Bancho  was  introduced  in  evidence.  This  patent  gave 
with  great  particularity  the  boundaries  of  the  tract  it  em- 
braces— stating  the  different  courses  they  run,  and  the  links 
and  chains  of  each  course.  It  fixed  with  absolute  precision 
the  southern  line  of  the  tract,  and  was  therefore  prima  fade 
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evidence  of  the  location  of  the  northern  bomidary  of  the  land 
granted  to  Leese.  We  say  it  was  prima /octe  evidence;  it 
may  have  been  more  than  this — it  may  have  been  conclusive 
evidence.  Its  effect  as  evidence  depended  principally  upon 
the  character  of  the  grant  to  Bemal;  whether  that  were  one 
of  a  certain  quantity  only,  lying  within  outer  boundaries  em- 
bracing a  larger  .tract,  or  one  of  specific  land  with  defined 
boundaries.  If  the  grant  were  of  the  first  kind,  the  bound- 
aries of  the  quantity  designated,  after  its  segregation  by 
survey  and  measurement  from  the  whole  tract,  may  have  been 
very  different  from  the  outer  boundaries  of  the  grant.  If,  on 
the  other  hand,  the  grant  were  of  the  second  kind — ^that  is, 
of  specific  land  with  defined  boundaries,  the  official  survey 
and  measurement  must  have  resulted  in  the  simple  identifica- 
tion of  those  boundaries;  and  the  patent  of  the  United  States, 
giving  their  location  with  precision,  would  have  been  con- 
clusive evidence  of  the  position  of  the  northern  boundary  line 
of  the  adjoining  grant  to  Leese.  In  the  present  case  there 
was  nothing  to  show  the  character  of  the  grant  to  Bemal;  but 
the  presumption  is  that  the  boundaries  which  it  gave  corre- 
sponded with  those  adopted  by  the  United  States  in  the  pa- 
tent following  the  confirmation.  The  patent  was  therefore 
prima  fade  evidence  of  the  location  of  the  designated  north- 
em  boundary,  to  establish  which  it  was  introduced; 
[224]  and  as  there  was  nothing  ^shown  to  rebut  this  prima 
facie  evidence,  it  was  for  the  purposes  of  the  action 
conclusive. 

To  establish  the  location  of  the  southern  boundary  line, 
the  plaintiff  introduced  in  evidence  an  official  survey  of  the 
rancho  of  Sanchez — known  as  the  Buri  Buri  Eancho — made 
under  the  directions  of  the  Surveyor-Gteneral  of  the  United 
States  for  California  by  one  of  his  deputies,  and  also  a  record 
of  juridical  poseession  of  the  land  delivered  to  the  grantee 
in  1835.  It  is  unnecessary  to  consider  the  objections  taken 
to  the  evidence  furnished  on  this  head,  as  it  did  not  bear 
upon  any  rights  asserted  by  the  defendants  who  have  appealed 
from  the  judgment.  There  are  over  twenty  defendants  to  the 
action,  of  whom  only  four  are  appellants;  and  of  these,  two 
are  tenants  of  the  other  two.  The  land  which  the  latter  two 
oocupied  is  situated  several  miles  from  the  disputed  southern 
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line  of  the  premises  in  controversy;  and  there  was  no  loca- 
tion suggested  even  of  that  line  which  did  not  include  their  pos- 
sessions. The  numerous  exceptions  taken  by  other  defendants 
to  the  evidence  offered  cannot,  therefore,  aid  the  appellants. 

Of  the  several  instructions  to  the  jury  requested  by  the 
defendants,  and  refused  by  the  Court,  counsel  alleges  error 
only  in  the  refusal  of  one.  Of  the  mesne  conveyances, 
through  which  the  confirmee,  Payson,  deraigned  his  title 
from  the  grantee,  Leese,  one  was  executed  by  the  Sheriff 
upon  a  sale  under  a  jndgment  and  execution  of  the  District 
Court;  and  the  instruction  asked,  if  we  understand  its  pur- 
port, was  to  the  effect  that  if  the  property,  according  to  the 
description  in  the  Sheriff's  return  on  the  execution,  differed 
from  the  property  described  in  the  Sheriff's  deed  and  the 
decree  of  the  United  States  District  Court,  the  deed  did  not 
pass  the  property  in  controversy.  The  instruction  is  awk- 
wardly expressed,  but  the  proposition  which  it  advances,  is 
that  the  Sheriff's  deed  is  inoperative  to  pass  any  property 
except  that  which  is  described  in  his  return.  The  proposition 
as  thus  stated  is  not  sound  in  itself,  and  if  it  were  sound  is 
inapplicable  to  the  case  at  bar.  The  title  of  the  purchaser 
does  not  depend  upon  the  return  of  the  Sheriff.  It  rests 
upon  the  judgment,  execution,  sale,  and  deed.  There  may 
in  fact  be  no  return,  or  it  may  be  defectively  made.  "  The 
purchaser,"  as  we  said  in  Cloud  v.  El  Dorado  County y 
**ha8*no  control  over  the  conduct  of  the  officer  in  [225] 
this  respect,  nor  is  it  just  or  reasonable  that  he 
should  be  responsible  for  the  remissness  or  negligence  of  the 
Sheriff  in  the  discharge  of  such  an  office."  (12  Cal.  133.) 
But  even  if  the  law  were  otherwise  it  could  not  be  invoked 
to  defeat  a  recovery  in  the  present  case.  The  final  decree  of 
confirmation  settled  the  question  as  to  the  effect  of  that  con- 
veyance, and  determined  that  the  legal  title  to  the  premises 
was  in  the  confirmee.  In  the  action  of  ejectment  this  opera- 
tion of  the  decree  cannot  be  questioned.  This  latter  con- 
sideration also  disposes  of  the  exception  taken  to  the  instruc- 
tion, given  at  the  request  of  the  plaintiff,  upon  the  nature  of 
that  partial  or  particular  possession,  from  which  a  constrnc- 
'tive  possession  of  an  entire  tract  is  inferred. 

Judgment  affirmed. 
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HEOKMAN  V.  ALPAUGH. 

'  Law  of  Plage  Pbesdiced.— Where  the  validity  of  a  sale  made  in  a  foreign  State 
ia  daawn  in  question  in  the  Conrts  of  this  State  the  law  of  the  place  of  oontraot 
wiU  be  presnmed,  until  the  contrary  is  shown,  to  hare  been  the  same  as  that  of 
our  own  State  in  reference  to  the  same  subject  matter.  This  presumption  extends 
to  statutory  as  well  as  to  the  common  law. 

^  Idbk— YALiDinr  of  Sale  bow  Deiebmined. — Thus,  where  in  an  action  in  a  Dis- 
trict Court  of  this  State,  an  issue  was  raised  as  to  whether  a  sale  of  personal 
property  made  in  Oregon  was  fraudulent,  and  no  proof  was  made  of  the  laws  of 
Oregon:  Meld,  that  the  validity  of  the  sale  must  be  detenEiined  by  the  oommoa 
law  and  statutes  in  force  in  this  State  on  the  subject. 

Appeal  from  the  Fifteenth  Judicial  District. 

The  defendant,  who  was  Sheriff  of  Tehama  County,  haying 
process  in  his  hands  against  the  property  of  one  Farrens, 
seized  under  this  process  certain  cattle  which  were  in  the 
possession  of  the  plaintiff,  and  for  the  recovery  of  this  pro- 
perty, with  damages,  the  action  is  brought.     The  defense  set 
up  in  the  answer  is,  that  the  cattle  were  the  property  of 
Farrens,  and  were  obtained  by  plaintiff  under  a  fraudulent 
sale  made  to  him  by  Farrens  for  the  purpose  of 
.  [226]     ^defeating  the  creditors.     It  appeared  from  the  evi- 
dence that  the  sale  alleged  to  be  fraudulent  was  made 
in  the  State  of  Oregon.     No  proof  of  the  laws  of  Oregon 
was  made  on  the  trial.     Under  the  instructions  of  the  Court 
set  forth  in  the  opinion  the  jury  found  for  the  plaintiff.     De- 
fendant moved  for  a  new  trial,  which  was  denied,  and  from 
this  order  and  the  judgment  he  appeals. 

W.  H.  Rhodes^  for  Appellant. 

By  the  laws  of  California,  as  well  as  by  common  law,  a 
sale  or  assignment  made  for  the  purpose  of  defrauding  cred- 
itors, if  such  object  be  known  and  concurred  in  by  the 
vendee,  is  absolutely  void.  (Wood's  Dig.  107.)  By  the 
comity  of  Courts  of  Justice,  it  is  a  rule  of  common  law  that 
the  statutory  laws  of  the  State  or  country  in  which  a  cause  of 
action  arose,  or  in  which  the  act  was  done,  that  is  the  subject 
of  litigation,  are /presumed  to  be  the  same  as  the  statutory 
laws  .of  the  forum,  until  the  contrary  affirmatively  appears. 

>  Presumption  as  to  State  laws,  cited  as  authority  in  WM  r.  OriatXn/t  83  CU.  (Kh 
ifar8tor»Y.X(M^61GaL624,    See  15  Kan.  285.  ^^  ^ 
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(Norris  V.  Harris^  15  Gal.  252,  and  authorities  there  cited; 
Bobinson  t.  Daucky,  3  Barb.  S.  0.  29,  and  authorities  cited; 
Hoffman  y.  Carew,  22  Wend.  322-324.) 

W.  8.  Long,  for  Bespondent. 

Norton,  J.  delivered  the  opinion  of  the  Court — Field,  0. 
J.  concurring 

On  the  trial  of  this  action  the  Court  gave  the  following 
charge  to  the  jur;:  ''The  sale  relied  upon  by  the  plaintiff, 
Hickman,  of  a  portion  of  the  property  in  controversy  from 
N.  J.  Farrens  to  him  took  place  in  Oregon,  and  without  the 
jurisdiction  of  the  State  of  California,  and,  therefore,  the 
said  sale  cannot  be  attacked  by  the  defendant  in  this  cause 
for  an  actual  or  legal  fraud  provided  for  by  the  statute  of 
California  relating  to  fraudulent  conveyances."  This  charge 
was  erroneous.  There  was  no  proof  made  as  to  the  laws  of 
Oregon,  and  in  the  absence  of  such  proof  the  Court  should 
have  presumed  them  to  be  the  same  as  the  laws  of  our  own 
State.  This  rule  applies  to  the  statute  law  of  the  State  as 
well  as  to  the  common  law.  (Norria  v.  Harris,  15  Oal.  253, 
254,  and  cases  there  cited;  Leavenworth  v.  Brockway, 
2  Hill,  201;  Bob-Hnaon  v.  Dauchy,  3  Barb.  20;  Hof-  [227] 
man  v.  Carew,  22  Wend.  322-324.) 

For  this  error  the  judgment  must  be  reversed  and  the  cause 
remanded. 


WILLIAMS  V.  YOUNG. 

I  Tiriwb'b  Lien.— a  yendor's  lien,  after  absolute  oonTeyance,  is  not  a  spedflo  ab- 
solute charge  upon  the  property,  but  only  an  equitable  right  of  the  vendor  to  re- 
sort to  it  in  case  the  purchase  money  is  not  paid. 

1  Idsx— Cannot  be  Assioned. — It  is  a  right  which  can  only  be  asserted  by  one 
who  has  pcurted  with  his  property.  It  is  the  personal  privilege  of  the  vendor,  given 
solely  for  his  security,  and  is  in  its  nature  unassignable.  Baum  v.  Origsby,  ante 
172,  affirmed. 

'  Cited  as  authority  in  JRo9S  v.  ffemUen,  86  Oal.  821.    See  Lewis  v.  OoviUaud,  ante 
178. 
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Appeal  from  the  Ninth  Judicial  District. 

The  facts  of  this  case  are  briefly  as  follows:  In  October, 
1854,  one  Harrell  sold  and  conveyed  the  premises  described 
in  the  complaint  to  one  B.  B.  Young,  then  the  husband  of 
the  defendant,  for  the  consideration  of  eight  hundred  dollars — 
two  hundred  dollars  of  which  were  paid  in  cash,  and  for  the 
balance  two  promissory  notes  of  the  grantee  were  given,  pay- 
able to  the  order  of  Harrell.  These  notes  were  immediately 
indorsed  over  to  the  plaintiff.  On  the  second  of  July,  1857, 
there  remained  due  on  the  notes  the  sum  of  three  hundred 
and  ninety-one  dollars.  On  that  day,  the  plaintiff  loaned  to 
Young  the  further  sum  of  Ave  hundred  and  nine  dollars,  and 
took  his  note  for  both  amounts,  namely :  nine  hundred  dollars, 
payable  in  six  months,  with  interest  at  two  and  one-half  per 
cent,  a  month.  Upon  this  note  plaintiff  obtained  a  judgment 
against  Young  in  September,  1858,  but  never  collected 
anything  upon  it.  Young  died  in  April,  1859,  leaving  the 
defendant  surviving  him.  The  present  action  is  brought  to 
subject  the  premises  to  sale  for  the  payment  of  three  hundred 
and  ninety-one  dollars  of  the  note — the  amount  remaining 
unpaid  of  the  purchase  money,  which  formed  a  part  of  it, 
with  interest;  the  plaintiff  basing  his  right  to  this  relief  upon 
the  alleged  ground  that  he  held  a  vendor's  lien  for  the  same 

upon  the  premises.  The  Court  decided  that  the 
[228]     plaintiff  held  a  *lien,  and  gave  judgment  for  the  sale 

of  the  premises,  and  the  application  of  the  proceeds 
to  the  satisfaction  of  the  amount  due  of  the  purchase  money. 
From  this  judgment  the  appeal  is  taken. 

JoA.  D.  Mix,  for  Appellant. 

B.  T,  Sprague,  for  Bespondent. 

Ftf.LT),  0.  J.  delivered  the  opinion  of  the  Court — ^Nobton, 
J.  concurring. 

This  case  is  covered  by  the  decision  recently  rendered  in 
Baum  V.  Origsby.  The  plaintiff  seeks  to  enforce  a  vendor's 
lien  upon  the  premises  described  in  the  complaint  as  assignee 
of  a  portion  of  the  unpaid  purchase  money.  Such  lien,  as 
we  have  held  in  the  decision  mentioned,  is  not  a  specific 
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absolute  charge  upon  the  property,  but  only  an  equitable 
right  of  the  vendor  to  resort  to  it  in  case  the  purchase  money 
is  not  paid.  It  is  a  right  which  does  not  spring  from  any 
agreement  of  the  parties,  but  is  the  mere  creature  of  a  Court 
of  Equity.  It  rests  .upon  the  natural  justice  of  permitting 
the  vendor  to  subject  the  property,  which  he  has  transferred, 
to  the  payment  of  the  debt  which  constitutes  the  considera- 
tion of  the  transfer,  there  being  no  distinct  and  independent 
security  taken  for  such  debt.  It  is  an  equitable  right  which 
can  be  asserted  only  by  one  who  has  thus  parted  with  his 
property.  It  is,  therefore,  the  personal  privilege  of  the  ven- 
dor, given  solely  for  his  security,  and  is  in  its  nature  unas- 
signable.    (See  cases  cited  in  Baum  v.  Origshy,) 

It  follows  that  the  judgment  of  the  District  Court  must  be 
reversed,  and  that  Court  directed  to  dismiss  the  action;  and 
it  is  so  ordered. 


*PIiATTER  V.  CUNNINGHAM.  [229] 

OovKNAxr  FOB  Quiet  Enjotvemt.— Upon  a  covenant  in  a  leese  for  qniet  enjoy- 
ment the  lessor  is  responsible  only  for  his  own  acts  and  those  of  others  claiming 
by  title  paramount  to  the  leese  and  not  for  the  acts  of  a  mere  trespasser,  although 
the  effiact  of  these  acts  may  be  to  depriye  the  lessee  of  the  benefit  of  the  lease. 

Idem— CoicPLAiNT  Lubuffiuiewt.— Thus,  where  a  lessor  was  sued  upon  a  covenant 
"that  the  lessees  paying  the  rent  shall  peaceably  and  quietly  have,  hold,  and  enjoy 
the  premises  for  the  term  mentioned,"  and  the  ly^each  alleged  was  that  the  lessee 
had  been  prevented  from  entering  by  one  B.  who  was  in  possession  claiming  to  hold 
under  a  prior  lease:  Seld^  that  the  complaint  was  demurrable  in  failing  to  aver 
any  sufficient  breach  of  the  covenant. 

Idem— Complaint  Stttficiemt.— ^pZd,  further^  that  if  the  complaint  had  averred 
that  B.  was  in  possession,  actually  holding  under  a  superior  tiile,  it  would  have 
been  sufficient  without  alleging  that  a  suit  had  been  brought  and  the  validity  of 
the  title  judicially  determined 

Appeal  from  the  Twelfth  Judicial  District. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the  Court. 

Shaituck,  Spencer  dt  Beichert,  for  Appellant. 

A  covenant  in  a  lease  for  quiet  enjoyment  implies  a  quiet 

Cited,  65  N.  T.  606. 
233 


Digitized  by 


Google 


230  Playter  v.  Cunningham.  [Sup.  Ot; 

entering  into  possession  under  the  lease,  and  not  a  laTi^snit. 
(Coy  V.  Clay,  5  Bing.  440;  LudwdL  v.  Needman,  6  Term,  468; 
TruU  V.  Granger,  4  Seld.  116;  Latorence  v.  French,  26  Wheat. 
445;  Duvall  v.  Craig,  2  Id.  61.) 

In  LudweU  v.  Needman,  above  cited,  the  Court  think  it  ex- 
tremely clear  "  that  the  defendant's  covenant  for  quiet  enjoy- 
ment meant  a  legal  entry  and  enjoyment  without  the  permis- 
sion of  any  other  person." 

There  were  in  this  case  two  counts  in  the  complaint,  in  one 
of  which  it  was  alleged  that  suit  had  been  prosecuted  against 
the  occupant  without  recovery.  The  second  count  did  not 
state  an  application  to  the  occupant  to  attorn  or  a  suit  against 
him.  The  same  plea  was  interposed  to  both  the  counts,  and 
a  demurrer  to  the  plea.  While  the  facts  of  the  case  are  some- 
what variant  from  this,  yet  the  principle  announced  is  correct, 
and  sustains  usc 

The  counsel  for  respondent  relies  mainly  upon  the  case  of 
Gardner  v.  KeieUas,  3  Hill,  330,  which  seems  to  hold  that  the 
lessee  cannot  recover  damages  against  his  lessor  for  not  let- 
ting him  into  th.e  possession,  if  he  could  maintain  ojectment 

against  the  incumbent. 
[230]  *But  the  case  of  Trull  v.  Granger,  above  cited,  is  a 
later  case  than  that  in  3  Hill,  and  was  decided  by  a 
higher  Court.  The  former  case  is  quoted,  and  the  later  de- 
cision is  against  it,  maintaining  as  it  does  that,  although  the 
tenant  may  have  cause  of  action  against  the  occupants  of  the 
household  as  a  wrong-doer,  yet  he  is  not  driven  to  that,  but 
may  recover  damages  against  the  lessor  on  the  covenant  for 
quiet  enjoyment. 

It  will  be  seen,  in  TruU  v.  Granger,  that  Trull  had  the  old- 
est lease,  dated  September,  1849,  to  commence  in  May,  1860. 
On  the  first  of  May,  1860,  plaintiff  tendered  the  rent  and  de- 
manded possession,  but  the  premis?s  subsequent  to  plaintiff's 
lease,  viz.,  March,  1850,  had  been  let  to  another  who  was  then 
in  possession,  and  as  a  wrong-doer  against  Trull.  That  Trull 
could  have  ejected  him  is  undoubted,  but  that  is  not  the  ques- 
tion. The  question  made  and  decided  was,  that  the  tenant 
was  entitled  to  be  let  into  possession  without  suit,  or  an  action 
for  damages  lay  against  the  landlord.  And  all  the  Judges  who 
heard  the  case  concurred. 
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The  other  cases  relied  on  by  counsel  for  respondent  are  of 
a  class  concerning  those  who  have  purchased  the  fee,  or  a  very 
long  lease,  where  the  doctrine  is  asserted,  that  if  the  owner 
had  the  right  to  sell  at  the  time  he  executed  the  instrument, 
a  tenant  holding  over  and  refusing  to  give  possession  would 
not  make  the  vendor  liable  to  the  vendee.  Such  is  the  case 
of  Howell  V.  Bichards,  11  East.  63,  aud  others  cited  by  re- 
spondent. 

Authorities  bearing  immediately  on  the  point  seem  not  to 
be  numerous;  what  there  are,  with  the  exception  of  that  in  3 
Hill,  are  in  our  favor. 

Indeed,  the  justice  of  the  principle  contended  for  by  us 
seems  so  clear  as  to  need  no  authority  to  £iustain  it.  This 
case  is  a  good  illustration  of  it.  The  premises  are  extensive 
warehouses  in  San  Francisco;  the  rent  eight  hundred  dollars 
per  month;  the  term  one  year.  To  make  preparation  to  enter 
upon  the  business  profitably,  time  is  important.  Hence, 
the  lease  was  obtained  some  months  before  it  commenced 
running,  to  give  the  lessee  opportunity  of  shaping  his  bus- 
iness to  that  end.  He  is  prepared  and  the  time  has  arrived; 
his  money  is  tendered  and  possession  is  demanded,  only  to 
be  told  that  he  has  the  poor  privilege  of  suing  Beed, 
the  incum-^bent,  who  claims  to  hold  under  an  older  [231] 
and  better  title  than  that  of  plaintiff.  Should  he 
sue,  his  lease  would  probably  expire  before  the  right  of  pos- 
session could  be  determined;  in  the  meantime  he  would  have 
paid  to  his  landlord  $9,000  rent  with  the  expense  and  vexation 
of  a  lawsuit  added  thereto.  If  he  fails  in  the  suit,  it  is  a  loss 
of  the  whole  with  his  year's  business.  If  he  recovers,  his 
year's  business  is  lost  and  Beed  may  be  utterly  imable  to  re- 
spond in  damages,  and  he  has  lost  $10,000,  besides  his  time, 
to  test  the  right  of  possession  of  a  former  tenant  of  his  land- 
lord.    This  is  not  justice,  and  cannot  be  law, 

Delos  Lake,  for  Bespondent. 

I.  A  covenant  for  quiet  enjoyment  only  insures  the  lessee 
a  legal  right  to  enter  under  the  lease  and  enjoy  the  demised 
premises,  but  is  not  a  guaranty  against  damage  caused  by  a 
wrong-doer  who  may  happen  to  be  in  possession. 

II.  The  lease  in  this  case  was  a  conveyance  of  a  term; 
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and  the  covenant  for  quiet  enjoyment  operated  as  a  warranty 
by  the  lessor  that  he  had  lawful  right  to  convey  the  term, 
and  is  not  broken  except  by  paramount  adverse  title  to  some 
portion  of  the  term.  It  is  a  covenant  against  the  right  of  all 
persons  lawfully  claiming  title  or  possession  under  the  lessor. 
It  is  not  a  covenant  against  the  unlawful  acts  of  strangers. 
(Dudley  v.  FoUioU,  3  Durn.  &  E.  584;  Piatt  on  Covenants, 
314;  lAidweU  v.  Newman,  6  Durn.  &  E.  458;  Howell  v. 
BicJiarda,  11  East,  633;  Woodfall's  Landlord  and  Tenant, 
232;  Gardnet'  v.  KeteUaa,  3  Hill,  330.)  This  last  case  is  on 
all  fours  with  the  present,  and  is  not  overruled  by  the  case 
of  TmU  V.  Orangery  4  Alden,  115,  as  the  plaintiff's  counsel 
erroneously  supposes. 

In  this  latter  case  the  landlord  personally  withheld  and  re- 
tained possession.  No  one  ever  doubted  that  such  act  by  the 
landlord  was  a  breach  of  the  covenant  of  quiet  enjoyment — 
as  much  so  as  to  enter  upon  and  take  possession  of  a  part  of 
the  demised  premises  during  the  term.  It  is  simply  the 
difference  between  the  wrongful  acts  of  the  landlord,  for 
which  he  is  responsible,  and  the  wrongful  acts  of  a  stranger, 

for  which  the  landlord  is  not  answerable. 
[232]  *The  only  case  that  in  the  least  conflicts  with  the 
proposition  for  which  we  contend,  is  that  of  Coy  v. 
Clay,  5  Bing.  440,  cited  in  plaintiff's  brief.  (15  E.  C.  L. 
493.)  This  case  is  so  briefly  reported  that  it  is  not  much  to 
be  relied  on  as  an  authority.  So  far  as  the  facts  are  reported, 
however,  it  is  not  necessarily  in  conflict  with  previous  cases. 
It  is  stated  to  be  ^'an  agreement  to  let  the  plaintiff  certain 
premises  per  verba  de  prcesenti;  which  I  understand  to  mean 
not  only  that  the  words  of  grant  were  in  the  present  tense 
but  that  it  was  a  grant  of  2k  present  right  of  enjoyment.  Other- 
wise, there  was  no  necessity  of  stating,  ex  indiLstrta,  that  the 
agreement  was  per  verba  de  proesenti,  since  all  leases  contain 
words  of  grant  in  the  present  tense  though  the  term  may 
commence  in  the  future.  The  lease  under  consideration  is, 
by  deed,  to  take  effect  in  futuro.  But  whether  this  distinc- 
tion is  well  founded  or  not,  this  brief  case,  loosely  reported, 
cannot  be  permitted  to  overcome  the  otherwise  uniform  cur- 
rent of  decisions  founded  on  the  clearest  principles. 
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Cope,  J.  delivered  the  opinion  of  the  Court — ^Field,  C.  J. 
and  NoBTON,  J.  concurring. 

In  April,  1860,  the  defendant  executed  to  the  plaintiff  and 
one  Berring  a  lease  of  certain  premises  in  the  city  of  San 
Francisco,  for  one  year,  commencing  on  the  first  of  August. 
Berring  assigned  his  interest  to  the  plaintiff,  and  at  the 
proper  time  the  plaintiff  tendered  the  rent  and  demanded 
possession  of  the  premises,  but  was  prevented  from  entering 
by  one  Beed,  who  was  in  possession,  claiming  to  hold  under 
a  prior  lease.  The  action  is  brought  upon  a  covenant  in  the 
lease  for  quiet  enjoyment,  and  the  question  is,  whether  the 
defendant  was  bound  by  the  covenant  to  put  the  plaintiff  in 
possession.  The  case  comes  up  on  demurrer  to  the  com- 
plaint, the  Court  below  having  sustained  the  demurrer,  and 
rendered  a  judgment  for  the  defendant. 

The  language  of  the  covenant  is,  that  the  lessees  paying 
the  rent  shall  peaceably  and  quietly  have,  hold,  and  enjoy  the 
premises  for  the  term  mentioned.  This  is  the  form  usually 
adopted  in  such  cases,  and  there  is  no  doubt  that  a 
covenant  of  this  character  ^insures  to  the  lessee  a  [233] 
legal  right  to  enter  and  enjoy  the  demised  premises. 
The  plaintiff  contends  that  it  amounts  to  an  undertaking  that 
the  lessee  shall  be  permitted  to  enter  quietly  and  without 
suit,  and  that  it  devolves  upon  the  lessor  to  remove  any  ob- 
struction to  his  entry  by  putting  him  in  possession.  The  de- 
fendant contends  that  it  only  implies  a  legal  right  to  enter, 
and  is  not  a  guaranty  against  damages  resulting  from  the 
wrongful  act  of  a  third  person  who  may  happen  to  be  in  pos- 
session. This  we  regard  as  the  correct  view;  and  although 
the  authorities  are  not  entirely  uniform,  we  understand  the 
law  upon  the  subject  to  be  perfectly  well  settled.  (Taylor's 
Landlord  and  Tenant,  147;  Rawle  on  Covenants  for  Title, 
147.)  The  lessor  is  responsible  upon  the  covenant  for  his 
own  acts,  and  for  the  acts  of  others  claiming  by  title  para- 
mount to  the  lease,  but  he  is  not  responsible  for  the  acts 
of  a  mere  trespasser.  The  effect  of  these  acts  may  be  to 
deprive  the  lessee  of  the  benefit  of  the  lease,  but  the  remedy 
is  against  the  person  by  whom  the  acta  were  committed,  and 
not  against  the  lessor. 

287 


Digitized  by 


Google         — 


234  Whetnet  V,  Allen.  [Sup.  Ot. 

If.it  were  averred  that  Beed  was  in  possession,  actually 
holding  under  a  superior  title,  the  complaint  would  probably 
be  sufficient,  without  alleging  that  a  suit  had  been  brought, 
and  the  validity  of  the  title  judicially  determined.  It  is  not 
enough,  however,  to  have  averred  that  he  was  in  possession, 
claiming  to  hold  under  a  prior  lease,  for  it  was  necessary  to 
show  that  the  plaintiff  had  been  kept  out  by  means  of  a 
paramount  title. 

Judgment  affirmed. 


WHITKET  V.  ALLEN  d  al. 

UnxxEBTAKiHa  ON  APPEAL,  EFFECT  OF.— An  Undertaking  on  appoil  oonaitioned  for 
the  pa3nnent  of  what  the  judgment  creditor  has  no  legal  right  to  reoeive  is  not,  as 
to  such  condition,  binding  upon  the  sureties. 

HoBTQAOOB  IN  POSSESSION,  LiABiLiTT  oF.^After  a  decree  foreclosing  a  morigage, 
the  mortgagor  in  possession  is  not,  until  a  sale  is  made  under  the  decree,  aooouni- 
able  either  for  rents  or  for  use  and  occupation,  and  is  subject  to  no  liability,  except 
that  he  may  be  restrained  from  the  commission  of  waste. 

[234]  Bents  and  Pbopixs  Pendino  Appeal.— *  Where  an  appeal  is  taken  from  a  de- 
cree foreclosing  a  mortgage  by  the  mortgagor  who  is  in  possession  of  the  prem- 
ises, the  statute  does  not  require  an  undertaking  on  appeal,  binding  the  appellant 
to  account  to  the  plaintiff  for  the  rents,  or  the  yalue  of  the  use  and  occupation  of 
the  premises,  pending  the  appeal. 

*  Idkk— Intention  of  Statute.- The  provision  in  section  three  hundred  and  fifty- 
two  of  the  Practice  Act  in  regard  to  use  and  occupation  refers  to  cases  in  which 
the  creditor  is  entitled  to  the  use,  and  more  particularly  to  judgments  and  orders 
directing  a  delivery  of  possession.  It  was  not  intended  by  this  section  either  to 
increase  the  liability  of  the  debtor  or  to  subject  the  sureties  to  a  Uabilify  greater 
than  that  of  the  principal. 

UNDEBTAKiNa — ^LiABiLiTT  OF  SxTBETizs. — Plaintiff  obtained  a  judgment  foreclosing 
a  mortgage  against  B.,  the  mortgagor,  who  was  in  possession,  from  which  B.  ap- 
pealed, and  to  perfect  the  appeal  and  stay  proceedings  gave  an  undertaking,  with 
defendants  as  sureties,  conditioned,  among  other  things,  that  if  the  judgment 
should  be  affirmed,  B.  would  pay  to  plaintiff  the  value  of  the  use  and  occupation 
of  the  premises  pending  the  appeal.  The  judgment  having  been  affirmed,  and  no 
sale  of  the  property  having  been  made,  the  present  action  was  brought  against  the 
sureties  to  recover  the  value  of  the  use  and  occupation  between  the  date  of  the 
undertaking  and  the  affirmance  of  the  judgment:  Held^  that  the  undertaking,  in 
reference  to  use  and  occupation,  was  not  required  by  the  statute,  and  that  the 
sureties  were,  therefore,  not  liable. 

Appeal  from  the  Seyenth  Judicial  District 


I  Cited  as  authority  in  JEVi^Iufid  V.  Letois,  25  OaL  86i 
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The  complaint  states  that  Whitney,  the  plaintiff,  commenced 
an  action  against  one  Buckman  to  foreclose  a  mortgage  exe- 
cuted by  the  latter  upon  certain  premises  of  which  he  was  in 
possession,  and  on  the  seventeenth  day  of  February,  1859, 
obtained  a  decree  of  foreclosure;  that  Buckman  appealed 
from  this  decree,  and  to  perfect  the  appeal  and  stay  proceed- 
ings, filed  an  undertaking,  executed  by  the  present  defen- 
dants, Allen  and  Baggs,  as  sureties,  in  which,  after  the  usual 
recitals,  they  undertook,  in  the  sum  of  eight  hundred  dollars, 
**that  during  the  possession  of  said  mortgaged  property  by 
the  appellant,  he  will  not  commit  any  waste  thereon,  and  that 
if  the  judgment  be  affirmed,  he  will  pay  the  value  of  the  use 
and  occupation  of  the  property  from  the  time  of  the  appeal 
until  the  delivery  of  the  possession  thereof  pursuant  to  the 
judgment  or  order  of  said  (appellate)  Court,"  and  that  appel- 
lant should  pay  such  costs  and  damages  as  might  be  awarded; 
that  the  proceedings  were  stayed  by  this  bond,  and  the  judg- 
ment subsequently  affirmed;  that  Buckman,  pending  the  ap- 
peal, retained  possession,  and  that  the  value  of  the  use  and 
occupation  was  five  hundred  dollars,  which  had  been 
*demanded  by  plaintiff  from  Buckman,  but  had  not  [235] 
been  paid,  either  by  him  or  defendants;  that  defen- 
dants are  liable  for  this  sum  on  their  undertaking,  for  which 
judgment  is  prayed. 

To  this  complaint  defendants  demurred,  on  the  ground  that 
it  did  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
The  demurrer  was  overruled,  and  defendants  answered,  and 
a  trial  was  had  before  a  referee,  resulting  in  a  judgment  for 
plaintiff. 

A  motion  for  a  new  trial  having  been  made  and  denied,  de- 
fendants appeal  from  this  order  and  from  the  judgment 

Hbivell  &  Hoph/nSy  for  Appellants. 

The  Court  erred  in  overruling  the  demurrer.  The  complaint 
shows  this  to  be  an  action  to  recover  for  use  and  occupation, 
or  rents  and  profits  (which  we  deem  synonymous  terms.)  It 
also  shows  that  plaintiff  was  not  the  owner  nor  claimant  of 
the  premises,  but  that  he  only  held  a  mortgage  lien  thereon, 
for  the  payment  of  the  judgment  appealed  from.     In  other 

239 


Digitized  by 


Google 


236  Whitney  v.  Allen.  [Sup.  Ci 

words,  he  claimed  interest  on  his  debt  and  the  rents  and 
profits  of  the  mortgaged  premises  also. 

This  Court  have  long  since  decided  that  a  mortgage  passes 
no  title,  but  operates  only  as  a  security,  and  follows  the  debt; 
and  in  the  case  of  Clark  v.  Boyreau,  14  Cal.  637,  and  also  in 
Tount  V.  HowCy  Id.  465,  the  Court  in  substance  say,  that  no 
action  for  rents  and  profits  (or  use  and  occupation?)  can  be 
maintained  for  any  period  anterior  to  the  date  of  purchase 
under  a  Sheriff's  sale.  Then,  by  what  right  does  the  plaintiff 
claim  to  recover  both  interest  on  his  debt  and  the  rents  under 
this  mortgage?  The  language  of  the  bond  is:  ''That  appel- 
lant will  not  commit  waste,  and  will  account  for  the  use  and 
occupation  from  the  appeal  till  the  surrender  of  the  posses- 
sion." Surrender  of  the  possession  to  whom?  Why  to  the 
owner,  of  course.  Then,  who  is  the  owner?  Not  the  plaintiff, 
but  the  appellant^  for  whom  the  defendants  became  surety. 
The  three  hundred  and  fifty-second  section  of  the  Practico 
Act  (the  section  relied  on  for  recovery)  will  warrant  no  such 
absurd  conclusion.  It  was  only  intended  to  apply  to  actions 
for  the  recovery  of  land  eo  nomine — else,  if  to  recover  the  rent, 
why  the  necessity  for  foreclosure  and  sale,  if  the  mortgagee  ifi 
entitled  to  the  rents  and  profits  before  sale? 

[236]         *-4.  Thomas  and  Wallace  &  Newell^  for  Eespondenfc. 

Cope,  J.  delivered  the  opinion  of  the  Court — Field,  C.  J. 
and  Norton  J.  concurring. 

This  is  an  action  upon  an  undertaking  on  appeal  from  a 
judgment  of  foreclosure.  The  undertaking  provides,  among 
other  things,  that  if  the  judgment  be  affirmed  the  appellant 
shall  pay  the  value  of  the  use  and  occupation  of  the  premises 
from  the  time  of  the  appeal.  Proceedings  upon  the  judgment 
were  stayed  until  the  appeal  was  determined,  and  the  question 
is,  whether  the  sureties  are  bound  for  the  value  of  the  use  and 
occupation  during  its  pendency.  Section  three  hundred  and 
fifty-two  of  the  Practice  Act,  in  pursuance  of  which  the  un- 
dertaking was  executed,  reads  as  follows:  **If  the  judgment 
or  order  appealed  from  direct  the  sale  or  delivery  of  posses- 
sion of  real  property,  the  execution  of  the  same  shall  not  be 
stayed,  unless  a  written  undertaking  be  executed  on  the  part 
of  the  appellant,  with  two  or  more  sureties,  to  the  effect,  that 
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during  the  possession  of  such  property  by  the  appellant,  he 
will  not  commit,  or  suflfer  to  be  committed,  any  waste  there- 
on, and  that  if  the  judgment  be  affirmed,  he  will  pay  the 
value  of  the  use  and  occupation  of  the  property  from  the 
time  of  the  appeal  until  the  delivery  of  possession  thereof, 
pursuant  to  the  judgment  or  order,  not  exceeding  a  sum  to  be 
fixed  by  the  Judge  of  the  Court  by  which  the  judgment  was 
rendered  or  order  made,  and  which  shall  be  specified  in  the 
undertaking.  When  the  judgment  is  for  the  sale  of  mortgaged 
premises  and  the  payment  of  a  deficiency  arising  upon  the 
sale,  the  undertaking  shall  also  provide  for  the  payment  of 
such  deficiency."  Whether  the  sureties  are  bound  as  con- 
tended for  depends  upon  the  construction  to  be  given  to  this 
section;  and  to  ascertain  the  intention  of  the  Legislature  it  is 
necessary  to  consider  the  nature  of  the  judgment  and  the  efiect 
of  other  provisions  of  the  act.  The  judgment  was  simply  a 
judgment  of  foreclosure,  giving  no  right  to  the  possession  of 
the  property,  or  to  the  rents  and  profits,  or  the  value  of  the 
use  and  occupation.  The  right  to  possession  was  contingent 
upon  a  sale  and  the  execution  of  a  deed;  but  the  act  provides 
that  a  purchaser  from  the  time  of  the  sale,  etc.,  shall 
*be  entitled  to  the  rents,  or  the  value  of  the  use  and  [237] 
occupation.  Until  a  sale  has  been  made,  the  debtor 
may  remain  in  possession  without  being  accountable  either 
for  rents  or  for  use  and  occupation,  and  subject  to  no  liability 
except  that  he  may  be  restrained  from  the  commission  of 
waste.  The  Legislature  could  not  have  intended  that  in  case 
of  an  appeal  the  liability  of  the  debtor  should  be  increased, 
and  it  would  be  unreasonable  to  suppose  that  the  intention 
was  to  require  an  undertaking  subjecting  the  sureties  to  a 
liability  greater  than  that  of  the  principal.  Our  opinion  is, 
that  the  provision  in  regard  to  use  and  occupation  must  be 
understood  as  referring  to  those  cases  in  which  the  creditor 
is  entitled  to  the  value  of  the  use,  and  that  an  undertaking  to 
pay  what  the  creditor  has  no  legal  right  to  is  not  binding 
upon  the  sureties.  The  section  includes  orders  as  well  as 
judgments,  and  the  provision  in  question  applies  more  par- 
ticularly to  judgments  and  orders  directing  a  delivery  of 
possession. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial. 

C^.  r.£FIS.)  VOL.  ZXI.— 16  241 
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FALL  et  (d.  v.  THE  COUNTY  OF  SUTTER  et  al. 

Vbasobisbs  Gbaiited  bt  Polhioal  Power.— Franohises  for  erecting  toll-bridges, 
or  ferriesi  being  Bovereign  prerogatiyes,  belong  to  the  jMlitical  power  of  the  Btftte, 
and  are  primarily  represented  and  granted  bj  the  Legislature  aa  the  head  of  the 
IMlitical  power. 

Idem— Power  when  Dslboated.— Where  the  power  of  granting  these  franchiBea 
has  been  by  legislative  enactment  delegated  to  subordinate  tribunals,  as  in  this 
State  to  the  Courts  of  Sessions  and  Boards  of  Supervisors,  such  tribunals  are  only 
agents  of  the  Legislature  in  this  respect. 

iDXif— Gbaivts  made  bt  Subordinate  Tribustals.— Grants  made  by  these  subordi- 
nate tribunaJs  by  virtue  of  the  authority  thus  delegated,  are  equally  valid  as  if 
made  by  the  Leg^atore  directly,  and  the  effect  of  a  grant  by  them  is  to  give  a 
right  of  property  to  the  grantee  or  licensee  which  it  is  not  in  the  power  of  the 
Legislature  to  divest  or  transfer  to  another,  so  long  as  the  owner  holds  in  obedience 
to  law. 

■  Idem— GRAirrs  not  Exclusive.— Grants  of  franchises  of  this  character,  not  being 
exclusive  in  their  terms,  do  not  confer  upon  the  grantees  any  exclusive  right  to 
the  line  of  travel  which  is  accommodated  by  them,  or  to  its  profits,  and  do  not  estop 
the  granting  xxxwer  from  making  other  grants  of  like  character,  the  effect  of  which 
is  to  impair  the  value  and  take  away  the  profits  of  the  franchise  first  granted. 
1  Idem— Where  the  grant  of  such  franchises  is  not  in  terms  exclusive,  the  Gov- 

[288]    emment  ^'holding  this  power,  to  be  exercised  for  the  public  interest  and  con- 
venience, is  not  to  be  presumed  to  part  with  its  right  to  make  other  grants  which 
may  impair  the  value  of  the  first,  and  will  not  be  held  to  have  done  so  except 
where  such  an  intent  appears  affirmatively  and  plainly.    This  intent  is  not  shown 
from  a  mere  grant  of  the  franchise  or  privilege. 

Idem- Bbidoes  and  Ferry  Erakohibes. — The  provisions  of  the  Acts  of  1850  and 
1855,  concerning  bridges  and  ferries,  prohibiting  the  subordinate  granting  trib- 
unals from  licensing  a  second  bridge  or  ferry  within  one  mile  of  a  former  one, 
except  under  certain  conditions,  one  of  which  is  where  a  second  grant  is  required 
by  the  public  convenience,  impose  no  restrictions  upon  the  power  of  the  Legisla- 
ture in  making  other  grants. 

Public  Convenienoe  a  PouncAii  Question.— The  question  of  what  the  public 
convenience  requires,  is  a  political  not  a  legal  one.  Its  decision  rests  with  the 
Legislature  and  depends  upon  its  discretion,  the  exercise  of  which,  in  the  granting 
of  a  subsequent  franchise,  is  conclusive  and  not  reviewable  in  a  Oourt  of  Justice. 

Idem— ToLii-BRiDOES.— Under  the  Act  of  1850  concerning  public  ferries,  the  pbun- 
fiflh,  in  1852,  obtained  from  the  Court  of  Sessions  of  Yuba  County,  a  license  to 
construct  and  maintain  a  toll-bridge  across  the  Feather  Biver,  at  a  point  near  the 
city  of  Marysville,  and  constructed  and  have  since  maintained,  at  the  {Mint  in- 
dicated, a  bridge  sufficient  to  accommodate  the  line  of  travel,  and  have  complied 
with  all  the  provisions  of  the  law  regulating  franchises  of  this  character.  In  1859 
the  Legislature  by  special  act  granted  to  the  defendants  the  privilege  of  construct- 
ing another  bridge  within  six  hundred  feet  of  that  of  plaintiffo,  and  calculated  to 
accommodate  the  same  line  of  travel,  and  to  impair  greatly  the  profits  and  value 
of  plaintifb'  franchise.  Defendants  having  commenced  the  construction  of  a 
bridge  under  this  act,  plaintiffs  brought  this  action  to  enjoin  its  completion  and 
its  use  for  the  purpose  intended:  BOd,  that  plaintiffs  were  not  entitied  to  the 
injunction. 


'  Commented  on  and  approved  in  Jkairam  y.  OentrtU  T,  Co,:  and  Same  v.  OffUt 
95Cal.288;  uid  State  m,  Co.r.AUalbL  Co.,  22  Oal.  4^;  nodPeopiey,  S,  F,A  . 
£,  Ju  Co,,  85  Cal.  606. 
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Appeal  from  the  Tenth  Judioial  District. 

In  1850  the  Legislature  passed  an  act  concerning  public 
ferries,  by  which  the  Courts  of  Sessions  of  the  several 
counties  were  authorized,  upon  proper  application,  to  estab- 
lish ferries,  and  to  license  the  applicants  to  receiye  tolls  fixed 
in  amount  by  the  Court,  upon  complying  with  the  provisions 
of  the  act.  Section  five  of  the  act  was  as  follows:  "No  ferry 
shall  be  established  within  one  mile  immediately  below  or 
above  a  regular  established  ferry,  unless  it  shall  be  deemed 
important  for  the  public  convenience,  or  where  the  situation 
of  a  town,  or  village,  the  crossing  of  a  public  highway,  or 
the  intervention  of  some  creek,  or  ravine,  shall  render  it 
necessary.'* 

Under  this  act  the  plaintifiis,  in  1852,  obtained  a  license  to 
build  a  bridge  across  the  Feather  Eiver,  near  the  city  of 
Marysville,  and  to  take  tolls  thereon  for  the  period  of  twenty 
years.  The  bridge  was  constructed,  and  the  plaintifiTs 
have  since  complied  with  the  pro-*visions  of  the  law  [239] 
in  all  respects  as  to  its  maintenance.  In  1855  another 
act  was  passed  giving  the  authority  to  establish  toll-bridges 
and  ferries  to  the  Supervisors  of  the  several  counties,'  and 
regulating  the  mode  in  which  licenses  should  be  given  and 
renewed  and  the  tolls  fixed,  and  prescribing  the  duties  of  the 
licensees — the  regulations  applying  to  those  already  in  exist- 
ence under  the  old  act  as  well  as  to  those  to  be  established 
under  the  new.  Section  six  of«  this  act  re^'nacts  section  five 
of  the  Act  of  1850,  and  provides  further,  that  any  application 
to  establish  a  bridge  or  ferry  within  one  mile  of  a  bridge  or 
ferry  already  established,  shall  be  made  to  the  same  Board 
by  which  the  first  was  established,  and  upon  notice  to  its 
owners. 

The  nature  of  this  action,  the  character  of  the  complaint, 
and  the  subsequent  proceedings,  are  sufficiently  set  forth  in 
the  opinion  of  the  Court.  At  the  January  Term,  1861,  the 
Supreme  Court  affirmed  the  judgment  of  the  lower  Court, 
Baldwin,  J.  delivering  the  opinion,  and  Cope,  J.  concurring, 
which  opinion  is  the  one  given  below.  A  rehearing  was 
subsequently  granted,  the  argument  upon  which  was  post- 
poned from  time  to  time,  until  the  present  term  when,  after 
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reargument,  the  judgment  was  again  affirmed,  and  the 
previous  opinion  adopted,  by  Cope,  J. — ^Norton,  J.  concur- 
ing. 

S.  Heyden/eldty  for  Appellants. 

I.  The  remedy  by  injunction  is  preventive,  and  plaintiff 
is  not  required  to  wait  until  the  injury  is  complete.  (2  Story's 
Eq.  sees.  925-928;  Bonaparte  v.  Railroad  Co,,  1  Baldwin,  205, 
212,  216,  230-232;  Osbam  v.  U.  8.  Bank,  9  Wheat.  738-741, 
754,  838-841;  Gibson  v.  Smith,  2  Atkyns,  182;  Jackson  v. 
Caicyr,  5  Ves.  688;  HiU  v.  MUler,  3  Paige,  254;  Whitehuste  v. 
Hyde,  2  Atk.  391;  Coats  v.  Clarence  Railway,  1  Rus.  &  Myl. 
181;  Sutton  v.  Montford,  4  Simmons,  559;  Back  v.  Stacy,  2 
Bussell,  121;  M.  &  K  R.  Co,  v.  Artcher,  6  Paige,  83;  Belknap 
V.  Belknap,  2  Johns.  Ch.  463;  Bathurst  v.  Barden,  2  Bro.  Ch. 
64;  Robertson  v.  Pittenger,  1  Green's  Oh.  57;  Quackenbush  v. 
Van  Riper,  2  Id.  353;  Ctwev.  Hanvod,  3  Wend.  632;  Cooper's 
Eq.  77.^ 

n.  standing  by  and  seeing  a  party  expend  money  would 
exclude  title  to  relief.  (East  L  Co.  v.  Vincent,  2  Atk. 
[240]  83;  Styles  *v.  Cooper,  3  Id.  692;  The  King  v.  Butierton, 
6  Term,  554;  Jackson  v.  Cator,  5  Ves.  688;  Birming^ 
ham  Coal  Co.  v.  Lloyd,  18  Id.  515;  Lynn  v.  Pemberton,  1 
Swamt.  246.)  And  no  damages  given  for  violating  franchise 
for  the  same  reason.  (Newhirg  Turnpike  Co.  v.  MUler,  5 
Johns.  Ch.  115.) 

m.  The  public  convenience,  or  some  one  of  the  statute 
exceptions,  is  a  condition  which  must  be  shown.  (Common- 
toeaUh  V.  Egremont,  6  Mass.  491;  Commonwealth  v.  Chase,  2 
Id.  170;  Commonwealth  v.  Cummings,  Id.;  Givens  v.  PoUard, 
3  A.  K.  Marshall,  320;  Casey  d  Finnie  v.  Jones,  2  Littell, 
301;  Nashville  B.  Co.  v.  Shelby,  10  Terger,  280;  Cqffver  v. 
Houston,  4  Munroe,  288;  In  re  Hanson,  2  Cal.  262.) 

IV.  Exclusive  rights  are  always  protected.  (Newburg 
Turnpike  Co.  v.  MUler,  5  Johns.  Ch.  Ill;  Croton  Turnpike  v. 
Ryder,  1  Id.  611;  Norris  v.  The  F.  dt  T.  Co.,  6  Oal.  690; 
Benson  v.  City  of  New  York,  10  Barb,  223.) 

Charles  LiruUey,  for  Bespondents. 

I.    The  law  (Wood's  Dig.  459)  does  not  confer  the  power 
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on  the  Board  of  Supervisors  to  grant  an  exclasiye  right,  but 
expressly  authorizes  them  to  multiply  bridges  as  the  public 
convenience  may  require. 

II.  Whoever  takes  a  license  for  a  bridge  receives  it  sub- 
ject to  the  exercise  of  this  reserved  right  of  sovereignty,  and 
in  this  case  the  plaintiffs  received  their  license  subject  to  the 
rights  of  the  defendants.  The  law  under  which  the  defen- 
dants construct  their  bridge  was  psissed  anterior  to  the  issu- 
ance of  the  plaintiff's  license  in  October,  1860. 

m.  The  Legislature  is  the  primary  power  to  determine 
the  question  of  public  convenience,  and  it  can  delegate  it  to 
the  Board  of  Supervisors  and  modify  and  revoke  it  at  pleasure. 
In  its  discretion  it  determined  iliat  the  public  convenience 
required  the  construction  of  the  defendants'  bridge,  and 
passed  the  special  act  in  1859  to  authorize  the  same. 

IV.  The  Legislature  has  no  power  to  grant  to  the  plain- 
tiffs, through  the  Board  of  Supervisors  or  by  itself,  an  ex- 
clusive right  for  one  year  either  with  or  without  per- 
petual right  of  renewal  from  *year  to  year.  (Charles  [241] 
Biver  Bridge  Compamj  v.  Warreii  Bridge  Co.,  11  Pet. 
648;  Hartford  v.  East  Hartford,  Id.  534;  Ohio  Life  Ins.  Co.  v. 
JDe  BoU,  16  How.  431;  State  Bank  of  Ohio  v.  Knapp,  Id.  369; 
Indian  Canon  Boad  Co.  v.  Bobinson,  13  Cal.  519;  Bush  v. 
Peru  Bridge  Co.,  3  Ind.  21;  18  Conn.  451.) 

I  state  as  a  legal  principle  that  the  Legislature  has  not 
power  under  the  Constitution  to  vest,  or  cause  to  be  vested, 
in  an  individual  the  exclusive  right  to  control,  provide  for, 
and  tax  the  public  travel.  The  establishment  and  perpetual 
supervision  of  public  highways,  ferries,  and  bridges,  to  ac- 
commodate and  facilitate  the  public  travel,  are  matters  of 
great  political  or  public  concern,  and  are  rights  and  duties 
incident  to  sovereignty.  This  sovereign  power,  so  indis- 
pensable to  the  Government,  has  been  delegated  to  the  Legis- 
lature by  general  warrant,  and  like  all  other  delegated  powers 
is  a  trust  which  the  trustee  can  neither  sell,  diminish,  or 
abandon. 

The  Charles  Biver  Bridge  v.  Warren  Bridge,  11  Pet.  420,  was 
a  cause  growing  out  of  a  bridge  charter  claimed  to  be  exclusive 
for  seventy  years.  It  involved  vast  rights  to  toll  apd  travel, 
which  had  mostly  grown  up  in  the  development  of  the  country 
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after  the  passage  of  the  charter.  Upon  this  branch  of  legis- 
lative power,  Justice  Taney,  delivering  the  opinion  of  the 
Court,  held  as  follows: 

''It  may  perhaps  be  said'  that  in  the  case  of  the  Providence 
Bank,  the  Court  were  speaking  of  the  taxing  power,  which  is 
of  vital  importance  to  the  existence  of  every  Government; 
but  the  object  and  end  of  all  government  is  to  promote  the 
happiness  and  prosperity  of  the  community  by  which  it  is 
established,  and  it' can  never  be  assumed  that  the  Government 
intended  to  diminish  its  power  of  accomplishing  the  end  tor 
which  it  was  created.  And  in  a  country  like  ours— free,  active, 
and  enterprising — continuaRy  advancing  in  numbers  and  wealthy 
new  channels  of  communication  are  daily  found  necessary  boffifor 
travel  and  trade,  and  are  essential  to  the  comfort,  convenience,  and 
prosperity  of  the  people.  A  State  ought  never  to  be  presumed 
to  surrender  this  power,  because,  like  the  taxing  power,  the 
whole  community  have  an  interest  in  preserving  it  undimin- 
ished; and  when  a  corporation  alleges  that  a  State  has  sur- 
rendered for  seventy  years  its  power  of  improvement 
[242]  ^and  public  accommodation,  in  a  great  and  important 
line  of  travel  along  which  a  vast  number  of  its  citizens 
must  daily  pass,  the  community  have  a  right  to  insist  that  its 
abandonment  ought  not  to  be  presumed  in  a  case  in  which 
the  deliberate  purpose  of  the  State  to  abandon  does  not 
appear.  The  continued  existence  of  a  Government  would  be 
of  no  great  value  if  by  implications  and  presumptions  it  waa 
disarmed  of  the  powers  necessary  to  accomplish  the  ends  of 
its  creation,  and  the  functions  it  was  designed  to  perform 
transferred  to  the  hands  of  privileged  corporations."  The 
rule  of  construction  announced  by  the  Court  was  not  confined 
to  the  taxing  power,  nor  ia  it  so  limited  in  the  opinion  de- 
livered; on  the  contrary,  it  was  distinctly  on  the  ground  thai 
the  interests  of  the  community  were  concerned  in  preserving, 
undiminished,  the  power  then  in  question;  and  whenever  any 
power  of  the  State  is  said  to  be  surrendered  or  diminished, 
whether  it  be  the  ^orm^  power  or  SLUjotlier  a£fecting  the  public 
interest,  the  same  principle  applies  and  the  rule  of  construc- 
tion'must  be  the  same. 

A  series  of  cases  arose  under  a  general  Banking  Law  of  the 
State  of  Ohio,  wherein  it  was  claimed  that  the  Legislature  had 
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authority  to  surrender  by  contract  the  taxing  power  on  bank 
capital;  and  having  the  power,  had  so  exercised  it.  The  first 
is  the  case  of  the  Ohio  Life  Ins.  and  Trust  Co.  v.  De  BoU,  16 
How.  In  this  case  Chief  Justice  Taney,  in  deliyering  the 
opinion  of  the  Court,  held  as  follows: 

"The  powers  of  sovereignty  confided  to  a  legislative  body 
are  undoubtedly  a  trust  committed  to  them,  to  be  executed  to 
the  best  of  their  judgment  for  the  public  good,  and  no  one 
Legislature  can  by  its  own  act  disarm  their  successors  of  any 
of  the  powers  or  rights  of  sovereignty  confided  to  the  legis- 
lative body,  unless  they  are  authorized  to  do  so  by  the  Constitution 
under  which  they  are  elected.  They  cannot,  therefore,  by  con-* 
tract  deprive  a  future  Legislature  of  the  power  of  imposing 
any  tax  they  may  deem  necessary  for  the  public  service,  or  of 
exercising  any  other  act  of  sovereignty  confided  to  the  legis- 
lative body,  unless  the  power  to  make  such  contract  is  con/erred 
upon  them  by  the  ConstiitUion  of  the  State;  and  in  every  contro- 
versy on  this  subject  the  question  must  depend  upon  the 
Constitution  of  the  State,  and  the  extent  of  the  power  thereby 
conferred  on  the  legislative  body." 

*Four  of  the  Judges,  to  wit:  Justices  McLean,  [243] 
Curtiss,  Nelson,  and  Wayne,  hold  that  the  Legis- 
lature, under  a  general  power  of  legislation,  can  transfer  to 
an  individual  a  part  of  that  power.  Justices  Taney  and 
Orier  hold  that  the  Legislature  cannot  transfer  any  part  of 
such  power  unless  authorized  so  to  do  by  the  Constitution, 
and  that  this  authority  must  be  expressed  or  implied  from 
circumstances  of  great  force,  as  fifty  years  acquiescence  on 
the  part  of  the  executive,  legislative,  and  judicial  departments 
of  a  State  Government;  while  Justices  Catron,  Campbell, 
and  Daniel,  hold  that  the  power  to  surrender  or  transfer  the 
trust  cannot  be  implied,  that  it  must  be  expressed,  or  it  can- 
not exist.  Thus  it  is  seen  that  five  of  the  Judges  (a  majority) 
concur  in  the  principle  which  must  govern  this  case,  and  four 
dissent. 

The  opinion  of  Justices  Taney  and  Grier,  proceeded  upon 
the  ground  that  fifty  years  of  continued  and  uninterrupted 
acquiesence  on  the  part  of  all  the  departments  of  the  State 
Government,  was  sufficient  to  imply  it;  but  here  no  such 
practice  can  be  pleaded.     It  has  been  the  other  way;  ferries 
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and  bridges  are  granted  npon  the  condition  that  other  grants 
may  be  made,  provided  the  public  convenience  requires  it. 

There  is  no  precedent  upon  this  point  in  the  judicial  de- 
partment of  our  Government,  but  the  legislative  department, 
in  the  general  ferry  and  bridge  laws,  has  kept  an  eye  single 
to  the  preservation  of  this  control  over  the  public  travel,  and 
provided  that  in*  all- cases  when  the  public  convenience  de- 
mands it,  additional  facilities  may  be  furnished.  Section  six 
of  the  general  law  is  as  follows :  No  ferry,  or  toll-bridge,  shall 
be  established  within  one  mile  above  or  below  a  regularly 
established  ferry,  or  toll-bridge,  unless  it  be  required  by  the 
public  convenience,  or  where  the  situations  of  a  town  or  vil- 
lage, or  the  intervention  of  some  creek,  or  the  crossing  of  a 
public  highway,  shall  render  it  necessary.    (Stat.  1855,  184.) 

Our  Constitution  nowhere  expressly  vests  the  legislative 
department  with  power  to  transfer  by  compact  the  trust  dele- 
gated, or  any  part  thereof ,  or  to  bind  any  subsequent  Legis- 
lature upon  matters  of  purely  public  or  political  concern. 
After  the  special  inhibitions,  (sec.  21,  art.  1,)  it  provides  that 
''  this  enumeration  of  rights  shall  not  be  construed  to 
[244]  impair  or  deny  others  retained  by  the  people."  *The 
right  to  have  the  trust  executed,  and  not  sold  or  aban- 
doned, must  be  included  in  this  general  reservation. 

In  Hartford  v.  East  Hartford,  10  How.  534 — ferry  case-rin 
speaking  of  legislative  duties,  the  Court  say:  '^  It  can  neither 
devolve  these  permanently  upon  other  public  bodies,  nor  per- 
manently suspend  or  abandon  them  itself,  without  being 
usually  regarded  as  unfaithful  and  indeed  attempting  what  is 
wholly  beyond  its  conatUiUional  competency,'* 

'*  From  the  standing  and  relation  of  these  parties,  and  from 
the  subject  matter  of  their  action,  we  think  that  the  doings 
of  the  Legislature  as  to  this  ferry  must  be  considered  rather 
as  public  laws  than  as  contracts.  They  relate  to  public  in- 
terest.    They  changed  as  those  interests  demanded." 

The  case  of  Norris  v.  Farmers*  and  Teamsters*  Co,,  6  Cal. 
694,  neither  directly  nor  by  implication  denies  the  power  to 
pass  the  act  under  which  defendants  construct  their  bridge. 
That  case  simply  holds  that  a  company  of  private  citizens 
could-  not,  without  legislative  authority,  establish  a  free  ferry 
so  as  to  interfere  with  a  ferry  established  by  and  under  such 
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authority.  The  Court  says:  "The  public  grant  of  franchise 
of  this  kind  should  be  protected  by  being  held  to  be  exclusive 
in  the  grantee,  unless  legally  and  duly  ordered  otherwise  by 
the  public  authorities."  Again:  "the  law  will  not  sanction 
the  establishment,  without  authority,  of  a  ferry  so  contiguous 
to  the  plaintiffs  bridge  as  to  destroy  the  profits."  The  Court 
is  especially  urged  to  examine  the  ca^e  of  Bvsh  v.  JPeru  Bridge 
Co.,  3  Ind.  21. 

Heyden/eldt,  in  reply. 

I.  The  leading  question  is,  whether  the  franchise  of  the 
plaintiffs  is  an  exclusive  right.  And  here  I  beg  to  observe, 
that  the  authorities  cited  by  the  respondents  have  no  analogy 
whatsoever  to  the  case  at  bar.  The  facts  are  entirely  and 
gravely  different,  and  it  is  hoped  that  it  will  not  be  considered 
importunate  to  ask  of  the  Court  to  apply  that  just  degree  of 
discrimination  which  is  necessarily  demanded  by  the  different 
language  used  in  the  terms  of  the  grant  or  right  between  this 
case  and  those  which  have  been  cited. 

In  the  Charles  Biver  Bridge  case,  11  Pet.,  there  is 
not  a  ^single  word  from  which  can  be  derived  an  ex-  [245] 
pression  of  exclusiveness  in  the  grant,  and  in  the 
elaborate  dissenting  opinion  of  Judge  Story  he  does  not  pre- 
tend that  his  doctrine  of  exclusive  right  is  drawn  from  any 
expression  in  the  grant,  but  only  implies  it  from  the  nature 
of  the  grant  and  the  peculiar  character  of  its  subject  matter. 

In  the  case  of  Bush  v.  Peru  Br.  Co.,  3  Ind.  21,  the  discre- 
tion of  determining  the  question  of  public  convenience  is 
expressly  vested  in  the  County  Board,  so  that  whoever  takes, 
does  so  with  explicit  knowledge  that  he  takes  subject  to  be 
rivaled  by  the  exercise  of  this  irrevisable  discretion.  The 
language  of  the  Indiana  statute  is  thus:  "provided,  that  no 
ferry  shall  be  established  within  one  mile  immediately  below 
or  above  a  regularly  established  ferry,  unless  they  (the  Board) 
shall  deem  it  important  for  the  public  convenience,"  etc. 

The  language  of  the  California  statute  is  as  follows:  "  Sec. 
6.  No  ferry  or  toll-bridge  shall  be  established  within  one 
mile  above  or  below  a  regularly  established  ferry  or  toll- 
bridge,  unless  it  be  required  by  the  public  convenience." 

It  will  thus  be  seen  in  the  first  place,  that  our  case  differs 
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from  the  Charles  Biver  Bridge  case,  in  that  we  have  the  ex* 
press  grant  of  exclusive  right  within  a  mile  above  or  below, 
so  that  the  reasoning  in  that  case  has  no  application  or  rela- 
tionship whatever  to  this. 

n.  Having  thus  established  the  exclusive  right,  subject 
only  to  be  defeated  by  the  public  convenience,  the  remaining 
inquiry  is,  how  is  this  requisition  to  be  determined?  Is  it  a 
condition  which  rests  upon  facts,  and  to  be  established  like 
any  other  fact?  Or  is  it  dependent  upon  the  mere  opinion 
of  the  granting  power?  In  determining  this  question  it  is 
first  insisted  that  the  rule  of  construction  must  be  the  same 
as  it  is  in  a  contract  between  private  individuals.  In  the  case 
of  HymanY.  Bead,  13  Cal.  444,  this  Court  held,  that  "  legisla- 
tive grants  are  to  be  construed  liberally  in  favor  of  the 
grantee;"  and  the  following  is  some  of  the  language  used  in  the 
opinion:  ''What  reason  is  there  that  our  legislative  acts 
should  not  receive  a  similar  interpretation?  Is  it  not  at 
least  as  important  in  our  free  Government  that  a  citizen 
should  have  as  much  security  for  his  rights  and  estate 
[246]  derived  from  the  grants  of  *the  Legislature  as  he 
would  have  in  England?  What  solid  ground  is  there 
to  say  that  the  words  of  a  grant  in  the  mouth  of  a  citizen 
shall  mean  one  thing  and  in  the  mouth  of  the  Legislature 
shall  mean  another  thing?"  "The  words  are  the  words  of 
the  Legislature  upon  solemn  deliberation  and  examination, 
and  debate.  Their  purport  is  presumed  to  be  known,  and 
the  public  interests  are  watched  and  guarded  by  all  the 
varieties  of  local,  personal,  and  professional  jealousy." 

Smith  says:  ''A  contract  entered  into  between  a  State  and 
an  individual,  or  between  a  State  and  a  corporation,  is  as 
fully  protected  as  a  contract  between  two  individuals." 
(Smith's  Comm.  385,  sec.  253.)  Again:  "A  constitutional 
act  of  legislation  which  is  equivalent  to  a  contract,  and  is 
perfected,  requiring  nothing  further  to  be  done,  is  a  contract 
executed,  and  whatever  rights  are  thereby  created  a  subse- 
quent Legislature  cannot  impair."     (Id.  385,  sec.  252.) 

We  stand,  then,  before  the  Court  with  an  executed  con- 
tract, for  which  we  have  paid  a  valuable  consideration,  and, 
therefore,  insist  that  the  conditions  which  are  to  defeat  us 
Inust  be  explicitly  found  as  matter  of  fact,  and  that  it  is 
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contrary  to  the  nature  of  a  contract  that  its  dissolution  or  de- 
stniction  should  rest  within  the  mere  opinion  or  discretion 
of  one  of  the  contracting  parties;  that  this  cannot  be  so,  in 
the  nature  of  things,  unless  the  language  is  so  explicit  as  to 
admit  of  no  other  interpretation ;  that  the  language  in  this 
case  not  only  admits  of  a  different  interpretation,  but  its 
plainest  and  simplest  import  points  to  the  interpretation 
which  we  urge. 

In  adopting  the  Act  of  1855  there  must  have  been  consider- 
ations of  policy  which  govered  the  Legislature.  Ours  was  a 
new,  extensive,  and  undeveloped  country,  growing  rapidly, 
and  with  limited  conveniences;  money  was  scarce  and  dear, 
and  it  required  strong  and  sufScient  inducement  to  engage 
our  citizens  in  enterprises  which  were  precarious  and  doubt- 
ful. It  was  only  when  the  certainty  of  protection  and  the 
hope  of  large  profits  beguiled  them  away  from  the  ordinary 
paths  of  commercial  pursuits  that  they  were  found  specula- 
tive enough  to  undertake  works  by  which,  if  they  derived 
large  benfits,  they  conferred  still  larger  benefits  upon  the 
country.  It  was  this  last  consideration  that  operated 
upon  the  Leg-*islature  to  grant  the  desired  protection  [247] 
to  the  parties  who  would  undertake  these  risks. 
Without  protection,  especially  from  disastrous  and  UDhealthy 
competition,  they  would  not  have  moved  a  hand.  They  were 
then  told  that  their  rights  should  be  exclusive,  and  that  no 
one  should  compete  with  them,  ''unless  it  be  required  by  the 
public  convenience."  They  received  these  words  according 
to  the  ordinary  acceptation  of  men — it  was  a  condition  they 
might  accept  or  refuse;  they  looked  at  the  work  and  its  cost; 
they  investigated  the  locality;  they  cast  the  horoscope  of 
probabilities  as  to  condition;  and,  indeed,  if  the  public  con- 
venience demanded  another  bridge,  it  was  a  corollary  that 
theirs  would  not  be  the  less  profitable — for  that  would  imply 
such  a  growth  of  population,  trade,  and  travel  as  would  make 
their  share  of  it  fully  equivalent  to  what  they  anticipated  in 
the  present.  But  the  great  point  was,  that  the  public  con- 
venience was  a  fact,  and  a  fact  to  be  ascertained  like  any 
other  fact.  Upon  this  they  rested,  and  surcJy  this  was  the 
intention  of  the  Legislature — if  it  was  not,  then  it  was  lan- 
guage calculated  to  beguile  and  delude;   and  if  it  was  to  be 
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left  to  the  mere  will  of  one  of  the  contracting  parties  to 
decide  this  condition,  no  one  woold  have  been  foolish  enough 
to  haye  invested  a  dollar  in  such  an  undertaking.  But  this 
Court  ought  to  decide  that  the  intention  of  the  Legislature  is 
as  we.  construe  it,  because  : 

1.  The  policy  of  inducing  these  works  would  have  suggested 
that  much  protection  as  a  dictation  of  wisdom  and  prudence. 

2.  The  language  is  clearly  susceptible  of  that  construction. 

3.  That  would  be  the  received  construction  according  to 
the^  ordinary  acceptation  and  understanding  of  mankind. 

4.  The  construction  is  the  only  one  which  can  do  effective 
justice,  which  can  exhibit  a  proper  regard  for  the  rights  of 
property,  and  prevent  a  vandal  spoliation. 

5.  If  one  of  the  parties  to  a  contract  use  language  which 
has  the  effect  of  misleading  or  deceiving  the  other,  he  should 
be  held  to  a  construction  which  would  prevent  his  taking 
advantage  of  his  own  wrong. 

The  authorities  all  go  to  show  that  these  conditions  are 
facts,  judicial  facts,  which  must  be  determined  by  evidence, 
and  I  have  not  been  able  to  find  a  single  decision  to 
[248]  the  contrary  upon  a  stat-*ute  similar  to  ours.  (Givens 
V.  PoUardy  3  A.  K.  Marshall,  520;  Casey  &  Finney  v. 
JorieSy  2  Littell,  301;  Cottony.  Houston,  4:M.owi.  288;  see  Carter 
d:  Arnold  v.  Eu/us  &  Notts,  6  Dana,  46.) 

It  may  be  said  that  in  the  foregoing  cases  the  condition 
which  would  go  to-  defeat  the  exclusive  right  depended  upon 
facts  which  could  be  ascertained,  and,  therefore,  differs  from 
the  condition  of  "the  public  convenience." 

To  this  there  are  several  replies :  1st.  These  facts  must  not 
ouly  exist,  but  must  be  cogent  enough  to  render  a  ferry  neces* 
sary,  so  that  it  comes  at  last  to  the  same  status  as  "  the  public 
convenience."  2d.  It  is  certainly  competent  for  the  Legisla- 
ture to  make  the  condition  of  'Hhe  public  convenience"  a  fact 
to  be  judicially  ascertained;  and  they  have  done  so  by  classing 
it  with  the  other  conditions  which  are:  **the  situation  of  a 
town  or  village,"  the  crpssing  of  a  public  highway,  and  the 
intervention  of  some  creek  or  ravine. 

But  in  Massachusetts  the  very  question  has  been  repeatedly 
decided,  and  the  Court  of  Sessions  there,  before  establishing 
A  road,  are  obliged  to  adjudicate  that  it  is  ''of  common  con- 
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venience  and  necessity."  In  Comm,  v.  Egremont,  6  Mass.  491, 
the  Court  say:  ''Before  the  appointment  of  a  locating  com- 
mittee, an  adjudication  ought  to  have  been  made,  that  the 
way  prayed  for  was  of  common  convenience  or  necessity." 
(See  also  Comm,  v.  Cumings,  2  Mass.  170;  Comm.  v.  Sawin^  2 
Pick.  547.) 

These  decisions  establish  beyond  a  doubt:  1st.  That  the 
condition  of  the  public  convenience  enters  into  the  right.  2d. 
That  it  is  a  fact.  3d.  That  it  is  a  fact  to  be  judicially  ascer- 
tained. 4th'.  That  unless  it  is  judicially  ascertained,  the 
rights  of  a  party  claiming  against  it  are  preserved. 

This  would  seem  to  solve  the  whole  question.  For  if  the 
Legislature  makes  the  State  a  party  to  a  contract  by  which  it 
confers  a  right,  which  is  executed  and  vested,  and  which  can 
only  be  defeated  by  a  contingency,  it  necessarily  makes  that 
contingency,  whatever  it  is,  subject  to  determination  by 
judicial  power,  and. yields  up  the  privilege  of  determining 
for  itself  a  right  which  is  totally  inconsistent  with  and  re- 
pugnant to  the  position  of  a  party  to  the  contract,  ^he 
cases  show  that  there  is  no  difficulty  in  having  this 
*question  judicially  determined,  and  the  Courts  are  [249] 
required  to  adjudicate  upon  it.  It  seems  it  can  be 
found  and  determined  as  a  fact  just  as  well  as  any  of  theother 
facts  which  are  classed  with  it,  as  sufficient  causes  for  defeat- 
ing the  same  right.  Suppose  that  the  allegation  of  the  defense 
was,  that  the  new  bridge  was  rendered  necessary  by  "the 
intervention  of  some  creek  or  ravine."  Can  it  be  said  that 
the  Legislature  should  have  the  power  to  determine  this 
question.  There  may  be  in  fact  no  creek  or  ravine  whatever, 
could  one  be  established  pro  hoc  vice,  by  the  act  of  the  Legis- 
lature? And  would  a  party's  vested  estate  be  taken  away  by 
a  mere  constructive  ravine?  I  apprehend  the  Court  would 
say  that  the  fact  must  exist,  and  if  it  does  not,  the  proprietor 
would  be  protected.  And  yet  this  fact  is  only  one  of  a  class 
to  which  belongs  the  one  we  are  considering,  to  wit:  "the 
public  convenience."  Then  if  they  are  classified  together, 
and  if  the  one  is  susceptible  of  ascertainment,  just  as  is  the 
other,  why  make  a  distinction,  and  say  that  the  Legislature 
shall  have  the  power  ex  parte  to  determine  the  one,  but  no 
power  to  decide  the  other. 
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I  have  shown  from  the  highest  authorities  that  the  contract 
is  to  be  construed  in  the  same  manner,  and  by  the  same  rules, 
as  if  it  were  between  two  individuals.  For  when  the  State 
does  business  with  a  citizen,  she  does  not  for  the  purposes  of 
any  advantage  take  into  the  negotiation  her  mantle  of  sov- 
ereignty. She  reduces  herself  to  the  citizen's  garb,  uses  the 
citizen's  language,  and  deals  with  him  as  an  equal.  Can  it, 
then,  be  said,  when  her  contract  is  to  be  construed,  that  she 
claims  rightly  that  her  sovereign  position  is  to  be  considered 
as  an  element  entering  into  the  construction?  And  yet  this  is 
what  the  respondent  assumes  for  her  in  this  case.  In  answer 
to  the  question,  who  is  to  determine  the  public  convenience? 
it  is  said  to  be  that  body  to  whom  the  public  welfare  is  com- 
mitted, to  wit,  the  Legislature.  Such  a  doctrine  would  be 
totally  destructive  of  every  vested  right  obtained  by  legislative 
grant.  If  the  State  can  avoid  the  consequences  of  her  con- 
tracts by  setting  up  her  sovereign  power  over  the  public  weal, 
her  very  right  arm  of  power  to  promote  the  public  good  is 
gone  forever.  It  is  only  by  an  adherence  to  the  "t^fternVna 
Jides**  that  she  can  win  the  confidence  of  her  citizens 
[250]  to  engage  in  enterprises  neces-*sary  to  the  public  well- 
being,  and  if  in  doing  so,  she  temporarily  surrenders 
a  portion  of  her  local  control,  she  has  obtained  full  value  for 
it  in  the  advancement  of  the  public  interests,  and  has  only 
done  what  all  States  and  nations  have  done  before  her,  and 
are  doing  every  year. 

Although  the  Legislature  (which  is  not  the  State,  but  only 
one  of  her  departments  of  government)  is  ch'irged  with  the 
general  power  of  promoting  the  public  convenience,  yet  it  has 
given  up  the  right  of  doing  so  in  this  case,  by  stipulating  it 
as  a  condition  of  the  contract,  by  classing  it  with  other  con- 
ditions, which  are  undoubtedly  facts  to  be  judicially  deter- 
mined, and  by  entering  into  a  contract  which  requires  in  case 
of  dispute  a  common  Judge  between  the  parties,  and  repels 
the  idea  that  a  party  can  be  a  Judge  in  his  own  case. 

In  conclusion,  public  policy,  justice,  and  integrity,  private 
interests,  the  wants  of  an  advanced  civilization,  and  judicial 
authority,  all  concur  in  demanding  tho  construction  which  is 
here  sought* 
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Baldwin,  J,  delivered  the  opinion  of  the  Court — Cope,  J. 
concurring. 

This  bill  was  filed  to  restrain  the  defendants  from  building 
and  setting  up  a  free  bridge  over  the  Feather  Biver,  at  or  near 
Marjsyille.  The  ground  of  complaint  is,  that  the  plaintiffs 
are  the  owners  and  possessors  of  a  licensed  toll-bridge  near 
by.  The  plaintiffs  aver  that  the  franchise  was  acquired  in 
1852  by  the  plaintiff  Hanson;  that  since  the  acquiring  of  the 
franchise  the  holders  thereof,  assigns,  etc.,  have  done  every- 
thing required  of  them  by  law;  that  all  the  franchises,  pro- 
perty, etc.,  in  connection  with  the  bridge,  have  been  held  by 
the  present  plaintiffs  since  1855;  that  in  1852  plaintiff  Han- 
son and  cocorporators,  under  the  name  of  the  Yuba  City  and 
Marysville  Bridge  Company,  (having  been  previously  organ- 
ized as  a  corporation  in  this  name,)  made  due  application  to 
the  Court  of  Sessions  of  the  county  of  Yuba  for  authority  to 
construct  their  bridge,  and  duly  observed  and  fulfilled  all 
the  terms  and  requirements  of  the  law;  and  on  the  fifth  of 
October,  1852,  that  Court,  by  order,  granted  to  the  corpora- 
tion authority  to  construct  and  a  license  to  keep  the 
same  and  collect  the  tolls  thereon  *for  twenty  years;  [251] 
that  the  corporation  did  construct  the  bridge  at  great 
cost,  and  fulfilled  the  various  provisions  of  law  prescribing 
the  duties  of  owners  of  bridges;  that  the  corporation  ob- 
tained renewals  annually  of  the  license  from  the  Court  of  Ses- 
sions until  this  power  was  taken  from  that  Court,  and  after- 
wards obtained  such  renewal  from  the  Board  of  Supervisors 
since  the  change  of  the  law  giving  this  power  to  such  Boards 
— paying  license  fees,  and  conforming  to  the  laws  in  this  re- 
spect; that  the  last  of  these  licenses  was  granted  for  one  year 
from  the  sixth  day  of  August,  1860,  when  the  plaintiffs  exe- 
<;uted  bonds,  and  did  the  other  things  required  of  them  to 
perfect  their  right.  The  bill  further  avers,  that  the  defen- 
dants are  proceeding  to  destroy  the  rights  of  the  plaintiffs 
by  the  erection  of  a  bridge  across  the  Feather  River,  and 
within  six  hundred  feet  of  the  toll-bride,  which  will  prove 
utterly  destructive  of  the  value  of  the  franchise  of  the  plain- 
tiffs. This  is  done  under  the  color  of  the  Act  of  the  Legis- 
lature, passed  April  11th,  1859,  which  grants  the  right  and 
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privilege  to  the  County  of  Sutter  of  constructing  and  keeping 
across  Feather  Biver  a  bridge  for  public  use,  extending  from 
Fifth  Street  of  the  city  of  Marysville,  in  the  county  of  Tuba, 
to  the  opposite  bank  of  the  river,  the  cost  of  the  bridge  to  be 
paid  for  partly  by  private  subscription  and  donations,  and 
partly  by  warrants  to  be  drawn  on  the  County  Treasurer  of 
Sutter  County,  and  on  a  fund  therein  styled  the  Bridge  Fund, 
and  **when  said  warrants  are  paid  by  toll  derived  from  said 
bridge,  then  said  bridge  shall  be  free  for  all  crossings  of  per- 
sons or  property."  The  bill  goes  on  to  aver,  that  the  plain- 
tiflF's  bridge  is,  in  every  respect,  sufficient  for  the  public 
wants  and  convenience,  and  that  the  new  bridge  is  not  needed 
for  public  or  private  accommodation. 

The  Judge  of  the  County  Court  of  Sutter  having  denied 
an  injunction  upon  this  bill,  the  plaintiffs  below  appeal  from 
this  order;  and  counsel,  waiving  technical  objections,  have 
desired  that  the  case  thus  made  be  decided  upon  its  legal 
merits. 

We  do  not  consider  it  necessary  to  criticise  very  closely  the 
provisions  of  the  Act  of  1850  or  1855  in  reference  to  bridges, 
ferries,  etc.,  to  determine  whether  the  rights  of  the  plain tiffa 
are  governed  by  the  first  or  last  of  these  statutes,  or  both 
together;  nor  is  it- necessary  to  decide  the  question  of 
[252]  the  power  of  the  Legislature  to  ^divest  itself,  by  way 
of  grant,  of  the  right  to  make  any  further  or  other 
grant  of  a  ferry  or  bridge  franchise,  so  as  to  interfere  with 
the  business  or  profits  of  the  one  first  granted.  For  it  is  not 
pretended  that  any  express  grant  was  made  to  the  plaintiffs 
here  to  this  effect.  The  Acts  of  1850  and  1855,  while  they 
empower  the  Court  of  Sesssons  in  the  one  case,  and  the 
Board  of  Supervisors  in  the  other,  to  grant  this  franchise, 
do  not  purport  to  make  the  grant  in  exclusion  of  the  right  of 
the  State,  or  the  Board,  or  the  Court,  to  grant  to  any  one 
else  a  franchise  for  a  bridge  or  ferry  in  the  same  neighbor- 
hood, or  so  situated  as  to  interfere  with  the  first.  These  fran- 
chises, being  sovereign  prerogatives,  belong  to  the  political 
power  of  the  State,  and  are  primarily  represented  and  granted 
by  the  Legislature  as  the  head  of  the  political  power;  and 
the  subordinate  bodies  or  tribunals  making  the  grants  are 
only  agents  of  the  Legislature  in  this  respect.     But  the  dele- 
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gation  of  these  powers  to  these  sabordinates  in  no  way  im- 
pairs the  power  of  the  Legislature  to  make  the  grant.  The 
effect  of  the  grant  is  unquestionably  to  give  a  right  of  pro- 
perty to  the  grantee  or  licensee;  and  it  would  not  be  in 
the  power  of  the  Legislature  to  divest  this  property  or  transfer 
it  to  another  person,  so  long  as  the  owner  held  in  obedience 
to  the  law.  No  attempt  is  made  to  divest  this  property, 
or  to  destroy  or  impair  this  franchise.  What  the  appellants 
contend  for  is,  that  not  only  have  they  this  property  and  this 
franchise,  but  they  have  also  the  right  to  insist  that  no  other 
franchise  of  like  kind  shall  be  granted,  the  effect  of  whicli 
would  be  to  impair  the  value  and  take  away  the  profits  of  their 
own;  in  other  words,  that  their  grant  is  of  the  exclusive  right 
to  the  profits  of  the  travel  in  the  neighborhood — at  least 
within  the  distance  of  this  bridge  to  their  own.  We  think 
the  rule  is  settled  to  the  contrary  at  this  day.  Ever  since 
the  great  case  of  the  Cliarles  Biver  Bridge  Company  v.  Warren 
Bridge  Company,  11  Pet.  548,  these  grants  have  been  held 
not  exclusive — as  granting  a  right,  but  not  as  estopping  the 
granting  power  from  making  other  grants,  though  the  effect 
of  the  last  be  to  destroy  the  profits  of  the  first.  (See,  also, 
Hdrf/ordv.  East  Hartford,  11  Pet.  534;  Bank  of  Ohio  v.  Knapp, 
16  How.  369;  Bush  v.  Peru  Bridge  Co.,  3  Ind.  21;  Indian 
Canon  Boad  v.  Bobinson,  13  Cal.  519.) 

*The  question  is  very  fully  considered  in  the  cases  [253] 
of  the  Supreme  Court  of  the  United  States  and  in 
the  case  of  3  Indiana.  The  reasoning  upon  which  the  con- 
clusion negativing  the  claim  of  the  grantee  goes  is,  that  the 
grant  is  not  in  terms  a  grant  of  an  exclusive  right;  and  that 
the  Government  holding  this  power,  to  be  exercised  for  the 
public  interest  and  convenience,  is  not  to  be  presumed  to 
part  with  it;  but  the  intent  to  do  so  must  affirmatively  appear, 
and  be  plain  and  manifest,  and  that  this  intent  is  not  shown 
from  a  mere  grant  of  the  franchise  and  privilege,  this  grant 
being  effectual  to  show  that  the  Legislature  had  given  the 
particular  right  to  one  grantee,  but  not  proving  that  the  Leg- 
islature had  divested  itself  of  all  power  to  grant  in  the  same 
vicinity  to  any  other. 

It  is  not  necessary  to  criticise  the  particular  language  of 
the  Act  of  1850;  for  supposing  that  the  limitations  and  pro- 
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visions  applicable  to  the  Court  of  Sessions  apply  to  or  con- 
trol the  Legislature,  and  supposing  further^  that  the  rights  of 
the  appellants  rest  under  and  are  protected  by  that  act — sup- 
positions which  we  make  only  for  the  argument — still,  by  the 
Act  of  1850,  there  is  no  grant  of  an  exclusive  right.  It  is 
true,  the  Court  of  Sessions  could  by  that  act  only  grant 
another  bridge  or  ferry  franchise — after  the  first  had  been 
granted — in  certain  contingencies,  the  public  convenience 
being  one;  but  the  question  is,  who  is  to  judge  of  the  public 
convenience,  or  whether  a  given  thing  is  for  that  convenience. 
The  answer  is,  that  body  or  power  to  whom  the  public  welfare 
is  committed  with  the  general  power  to  provide  for  and  pro- 
mote it.  Public  convenience,  in  this  sense,  is  not  a  fact  so 
much  as  it  is  a  conclusion,  or  matter  of  judgment,  or  of  ex- 
pediency, and  it  is  the  same  thing  as  if  the  word  interest  or 
policy  were  used,  the  effect  of  which  would  be  to  make  the 
action  of  the  granting  power  to  depend  upon  its  discretion, 
which  probably  could  not  be  reviewed  in  a  Court  of  Justice. 
It  would  be  peculiarly  a  matter  of  political  regulaiion,  not  a 
fact  for  legal  ascertainment. 

While  it  may  shock  our  notions  of  a  true  conservatism  that 
the  Legislature  should,  as  the  facts  represent  them  to  have 
done  here,  be  allowed  to  deal  harshly  with  individual  rights, 
after  having  authorized  and  encouraged  an  enterprise,  lead- 
ing necessarily  to  the  expenditure  of  a  large  sum  of 
[254]  money  upon  the  faith  that  the  profits  ^should  be  suf- 
fered to  be  enjoyed  without  legislative  interruption; 
still  this  seems,  under  the  law,  as  it  is  written,  to  be  one  of 
those  evils — if  it  be  one— -for  which  the  Courts  can  furnish 
no  corrective. 

Judgment  affirmed. 
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CALIFORNIA  NORTHERN  RAILROAD  CO.  t;.  GOULD. 

*  BiOBT  OF  Wat  to  Bailboaob.— The  Act  of  Congress  of  Angost,  1852»  which  giyes 

to  railroftd  and  other  companies,  on  complying  with  certain  conditions,  a  right 
of  way  over  the  public  lands,  does  not  confer  upon  the  companies  availing  them- 
■elTes  of  its  provisions  the  right  to  enter  upon  premises  in  the  actoal  occupancy 
of  a  settler  without  compensating  him  for  the  damage  done  to  his  possession, 
a  Idsm— PuBPOSE  OF  Act.— The  purpose  of  the  Act  of  Congress  was  merely  to  give 
a  right  to  enter  upon  the  public  lands,  aasuming  them  to  be  vacant,  and  its  effect 
is  to  relinquish  to  the  companies  complying  with  its  requirements  any  claim  for 
compensation  that  might  belong  to  the  United  States,  as  proprietor,  under  any 
proceeding,  by  virtue  of  a  State  law,  to  appropriate  the  land  for  public  use. 

*  SsTTLEB  ON  PuBuo  LAhiw.— A  Bcttlcr  upou  the  public  lands  in  this  State,  having 

no  other  title  than  that  of  occupancy,  cannot,  consistently  with  the  policy  of  the 
General  Government  and  of  the  State  in  reference  to  such  lands,  be  treated  by  the 
Courts  as  a  naked  wrong-doer.  As  against  persons  claiming  a  simple  privilege  like 
that  conferred  upon  railroad  companies  by  the  Act  of  Congress  of  August,  1852,  he 
has  an  equitable  right  to  his  possession  and  improvements  which  the  Courts  will 
proteet. 

Appeal  frdm  the  Fifteenth  Judicial  District. 

The  facts  are  stated  in  the  opinion  of  the  Court.   Defendant 
had  judgment  in  the  Court  below,  and  plaintiff  appeals. 

W.  W.  Stow  J  for  Appellant. 

I.  Plaintiff  is  entitled  to  the  equitable  relief  prayed  for, 
and  the  remedy  chosen  is  the  proper  one.  The  Act  of  Con- 
gress under  which  plaintiff  claims  the  right  does  not  giye  to 
railroad  companies  the  fee  of  the  land  or  any  estate  therein, 
except  a  "right  of  way,"  an  "easement,"  i.  c,  a  possessory 
right  for  the  purposes  of  the  railway — the  fee  and  estate  re- 
maining in  the  United  States  or  its  grantees.  The  parties, 
then,  occupy  this  attitude:  A  right  of  way  is  vested  in 
plaintiff.  Defendant  disputes  that  right,  and  is  in  pos- 
^session.  Plaintiff  asks  for  a  judgment  that  the  right  [255] 
be  adjudged  to  it,  and  it  be  allowed  to  exercise  it. 
If  plaintiff  had  brought  ejectment,  ifc  would  have  only  deter- 
mined the  right  of  possession  at  the  date  of  the  ouster  al- 
leged in  the  complaint.  The  writ  might  issue;  plaintiff  under 
it  obtain  possession,  and  lay  down  its  railway;  but  the  mom- 
ent its  employes  left,  defendant  could  reenter,  remove  the 

•  Commented  on  and  case  distinguished  in  i>oran  v.  C7.  P.  R.  B,  C7o.,  M  OaL  268; 
affirmed  in  0,  N,  B.  B,  Oo,  v.  BouJOwoorth,  Oct  T.  1862  (not  reported.) 
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track,  etc.,  and  thus  a  perpetual  squabble  would  be  kept  up, 
unless  a  Court  of  Eq^uity  can  interfere  and  determine  the 
right,  and  also  adjudge  that  defendant  be  perpetually  re- 
strained from  interfering  with  the  right  as  long  as  it  con- 
tinues. 

Story  (2  Story's  Eq.  Jurisp.  189,  sec.  852)  likens  "bills  of 
peace"  to  bills  "quin  timet,''  and  concedes  they  may  be  brought 
before  an  action  at  law  to  determine  the  right.  (Sec.  853.) 
By  a  bill  of  peace  we  are  to  understand  a  bill  brought  by  a 
person  to  establish  and  perpetuate  a  right,  etc. 

Again:  "The  obvious  ground  of  the  jurisdiction  of  Courts 
of  Equity  in  cases  of  this  sort  is  to  suppress  useless  litiga- 
tion, and  to  prevent  multiplicity  of  suits."  Under  the  power 
of  the  Court  to  grant  injunctions,  plaintiff  (the  right  of  way 
being  conceded)  has  a  right  to  the  relief  sought  in  this  action. 
(Croton  Turnpike  Co.  v.  Rider,  1  Johns.  615;  Ogden  v.  Oibbom, 
4  Id.  150.) 

II.  The  defendant  is  not  entitled  to  compensation.  He 
is  a  mere  trespasser  on  the  land.  He  concedes  the  land  to 
belong  to  the  United  States.  Our  right  of  way  was  granted 
to  us  in  1852.  No  Preemption  Law,  or  law  authori2ing  de- 
fendant to  take  possession  of  the  public  lands  of  the  United 
States,  was  passed  until  1853.  (Lester's  Land  Laws,  205, 
208.) 

At  that  time,  all  United  States  land  was  subject  to  the 
right  of  way  plaintiff  claims.  No  right  could  be  acquired 
under  the  United  States  as  long  as  the  title  remained  in  the 
Government  except  subject  to  the  right  of  way.  If  defen- 
dant is  to  be  paid,  the  grant  to  plaintiff  is  nugatory,  is  with- 
out value,  is  a  mockery;  it  is  defeated  by  a  naked  trespasser 
without  any  right. 

It  may  be  said  that  the  United  States  Government  has  ac- 
quiesced in  defendant's  possession;  that  the  legislation  of 
this  State  protects  settlers  upon  the  public  lands  in  their 
possession,  and  these  give  defendant  a  right  to  compensa- 
tion. 
[256]  ^We  answer:  1st.  Our  grant  by  Act  of  Congress 
is  superior  and  paramount  to  any  assumed  right  of 
defendant  based  upon  the  silence  of  the  Government.  2d. 
No  legislation  of  this  State  can  divest  the  title  of  the  United 
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States  in  the  public  lands.  (See  the  Act  admitting  this  State 
into  the  Union.)  Nor  can  it  divest  a  right  granted  to  us  by 
Congress.  Then  it  cannot  do  indirectly  what  it  cannot  do 
directly  by  compelling  us  to  pay  for  that  which  is  ours  by 
giving  defendant  a  compensation  for  being,  as  against  us  and 
our  grantor,  a  trespasser. 

If  the  position  is  sound  that  compensation  must  be  made 
by  us,  then  the  Act  of  Congress  avails  nothing.  We  might 
proceed  under  the  statute  of  this  State  to  obtain  the  right  of 
way  and  make  compensation  to  defendant.  But  surely  that 
was  not  the  design  of  the  Act  of  Congress.  The  inquiry 
what  defendant  is  to  receive  compensation  for,  it  seems  to  us 
will  answer  the  question. 

It  is  not  for  the  land,  or  injury  to  the  freehold.  That  is 
granted  to  us  by  Congress.  Defendant  does  not  own  it,  and 
as  against  us  and  our  grantors  has  no  right  to  the  possession 
of  it.  Nor  can  it  be  for  injury  to  the  buildings,  fences, 
orchards,  etc.  We  do  not  interfere  with  them,  besides,  he 
erected  them  without  right  or  color  of  right,  and  in  subordi- 
nation to  the  grant  to  us.  Nor  for  disturbing  defendant's 
possession.  His  possession  is  wrongful;  it  gave  him  no  right 
against  our  positive  grant.  What,  then,  is  defendant  to  be 
compensated  for?  We  are  at  a  loss  to  see  how  any  right  of 
his  known  to  the  law  is  impaired,  invaded,  or  injured,  and 
the  only  pretext  for  compensation  is,  that  he  stands  in  the 
way  of  a  public  improvement. 

This  question  is  important  for  our  young  State.  Congress 
has  granted  the  same  rights  to  the  railway  across  the  con- 
tinent, and  if  upon  all  the  unsold  and  unsurveyod  public 
lands  along  the  route,  individuals  can  take  possession  and 
demand  compensation  in  spite  of  the  grant,  then  a  law  of 
Congress  is  a  nullity.  A  grant  by  the  legally  recognized 
owner  confers  no  right.  Instead  of  the  Government  owning 
the  land,  possession  is  the  highest  and  only  evidence  of  title, 
and  railroad  corporations,  instead  of  building  roads  upon  the 
estimate  of  engineers,  must  provide  a  large  fund  to  com- 
pensate trespassers  for  a  supposed  right  which  is  unsupported 
by  law  and  can  only  be  maintained  by  force. 

*H.  0.  &  W.  H.  BeaUyy  for  Respondent.  [257] 

261 

Digitized  by  VjOOQIC 


258  NoBTHEBN  Baileoad  Co.  v.  GtouLD.       [Sup.  Ct 

I.  As  to  the  form  of  the  remedy.  That  form  which  plain- 
tiff has  sought  to  avail  himself  of  is  dearly  a  bill  in  equity. 
When  one  seeks  only  to  be  put  into  possession  of  real  estate, 
certainly  a  Court  of  Law  is  the  proper  tribunal.  Here,  there 
is  no  reason  shown  why  the  remedy  at  law  would  not  be  as 
quick  and  as  efficacious  as  the  equitable  relief  sought.  The 
suggestion  of  counsel  that  if  they  recovered  in  ejectment, 
other  trespasses  might  be  committed,  appears  to  us  utterly 
puerile.  The  sections  cited  by  appellant's  counsel  from 
Story's  Equity  Jurisprudence,  852,  853,  simply  show  that 
bills  of  peace  may  be  resorted  to  ''by  a  person  to  establish 
and  perpetuate  a  right  which  he  claims,  and  which,  from  its 
nature,  may  be  controverted  by  different  persons  at  different 
times  and  by  different  actions."  Their  object  is  to  prevent 
fruitless  litigation  and  multiplicity  of  suits.  In  this  case  it 
cannot  be  claimed  that  there  would  be  any  danger  of  multi- 
plicity of  suits  if  plaintiff  had  resorted  to  the  action  of  eject- 
ment. 

II.  The  next  question  is,  is  the  defendant  entitled  to  any 
compensation.  Appellant  attempts  to  show  that  he  is  not, 
by  assuming  two  propositions :  1st.  That  the  respondent  is  a 
mere  trespasser.  2d.  That  the  rights  of  the  railroad  became 
vested  by  the  passage  of  the  law  of  Congress  in  1852. 

We  will  first  notice  the  latter  proposition,  because  the 
former  is  deduced  as  a  sort  of  corollary  therefrom.  How  a 
corporation  that  had  no  existence  until  1860  could  have  ac- 
quired vested  rights  in  1852  is  to  us  a  mystery.  The  reason- 
ing of  counsel  seems  to  be,  that  although  respondent  entered 
innocently  into  the  possession  of  these  lands,  which  he  has 
occupied  for  seven  or  eight  years  past,  the  moment  this  cor- 
poration was  formed  its  vested  rights  related  back  to  the  time 
of  the  passage  of  the  Railroad  Law,  and  the  respondent,  who 
for  years  had  been  the  innocent  and  meritorious  possessor  of 
the  land  in  dispute,  by  some  new-fangled  doctrine  of  relation 
became  all  at  once  a  trespasser  ab  initio  against  a  body  politic 
which  was  not  in  existence  to  be  trespassed  against.  It  is 
folly  to  suppose  that  Congress  by  the  passage  of  the  Bailroad 
Law  intended  to  prevent  all  persons  from  settling  on 
[258]  the  public  lands,  lest,  perchance,  *they  might  inter- 
fere with  the  running  of  some  future  railroad.     The 
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utmost  extent  to  which  that  law  could  be  stretched,  as  a  lim- 
itation on  the  right  of  settlement  on  the  public  domain,  is 
this:  It  was  a  grant  of  the  right  of  way,  so  far  as  the  Govern- 
ment was  concerned,  to  all  future  railroads  to  pass  through 
the  public  lands.  Every  railroad  corporation  might,  under 
the  provisions  of  the  State  or  local  laws,  have  a  right  of  way 
over  the  Government  property.  So  far  as  the  vsJue  of  the 
mere  naked  land  is  concerned,  we  doubt  not  that  the  plaintiff 
is  entitled  to  it  under  the  Act  of  Congress.  But  in  order  to 
get  at  this  land,  to  take  it  into  possession,  it  has  to  destroy 
the  possession,  or  rather,  to  open  the  inclosure  around  other 
land  to  which  it  has  no  claim.  This  is  a  damage  done  to  the 
occupiers  of  the  land,  for  which  it  is  just  and  equitable  that 
it  should  pay. 

The  railroad  derives  all  its  authority,  powers,  and  privi- 
leges under  the  State  law.  That  law  provides  that,  under 
certain  circumstances,  commissioners  shall  be  appointed  to 
assess  damages  to  the  persons  interested  in  the  lands  through 
which  the  road  is  to  pass,  ''either  as  owner,  claimant,'* etc. 
Compensation  is  to  be  awarded  to  the  ''owners  and  persons 
interested  for  the  taking  or  injuriously  affecting  such  lands," 
etc.  (See  sec.  28,  Bailroad  Act,  Wood's  Dig.  600.)  Congress 
authorizes  the  railroad,  acting  in  subordination  to  the  State 
law,  to  appropriate  the  right  of  way.  The  State  law,  under 
which  the  incorporation  derives  all  its  rights,  only  permits  it 
to  interfere  with  the  claims  or  possessions  of  private  individ- 
uals upon  paying  for  the  injury  done  them. 

Can  the  appellant,  which  only  enjoys  its  existence  and  the 
power  to  build  any  road  or  enter  upon  any  land  under  the 
provisions  of  our  State  law,  disregard  that  law  in  one  partic- 
ular, while  it  acts  under  it  in  others? 

The  answer  to  this  on  the  part  of  the  appellant  is,  that  the 
defendant  is  a  trespasser,  and,  therefore,  not  under  the  pro- 
tection of  the  law.  We  have,  we  think,  sufBciently  shown 
that  if  he  was  not  otherwise  a  trespasser,  the  Bailroad  Law 
did  not  make  him  so. 

Then,  leaving  that  law  out  of  the  question,  we  hardly  think 
this  Court  will  say  that  one  who  enters  into  vacant  public 
lands  in  this  State,  and  occupies  and  improves  them, 
is  a  mere  naked  trespasser,     ^he  rights  of  such     [269] 
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persons,  acquired  under  our  State  laws,  have  been  maintained 
in  this  State  in  some  hundreds  of  cases,  many  of  which  have 
been  before  this  Court,  and  we  never  heard  them  spoken  of 
before  as  mere  trespassers.  The  Goyernment  has  at  least 
indirectly  encouraged  the  settlement  and  working  of  its  min- 
eral and  other  public  lands,  and  it  is  not  permissible,  under 
such  circumstances,  to  call  all  miners  and  others  on  such 
lands,  although  having  no  title,  naked  trespassers. 

Norton,  J.  delivered  the  opinion  of  the  Court — Field,  0.  J. 
and  Cope,  J.  concurring. 

The  complaint  in  this  action  sets  forth  that  the  plaintiff 
has  taken  the  requisite  steps  to  acquire  the  right  of  way  for 
its  road  over  certain  premises  therein  described  undfer  the 
Act  of  Congress  of  August,  1852,  which  gives  such  right 
over  the  public  lands;  that  the  premises  are  public  lands, 
unsurveyed  and  not  held  for  public  use  by  erections  or  im- 
provements thereon,  and  that  by  virtue  of  said  Act  of  Con- 
gress the  United  States  have  granted  to  the  plaintiff  the  use 
of  said  premises  for  the  track  of  its  railroad;  that  the  defen- 
dant is  in  the  actual  possession  of  the  premises,  and  refuses 
to  permit  the  plaintiff  to  construct  its  road  over  said  prem- 
ises, and  insists  that  the  plaintiff  has  no  right  so  to  do.  The 
complaint,  therefore,  asks  for  a  judgment  that  the  plaintiff  is 
entitled  to  such  right  of  way,  and  that  the  defendant  has  no 
right,  interest,  or  estate  in  the  premises,  and  that  he  be  en- 
joined from  preventing  or  interfering  with  the  construction 
of  the  plaintiff's  road. 

The  answer  of  the  defendant  denies  that  the  premises  are 
public  lands  of  the  United  States,  and  claims  title  to  them 
derived  from  the  United  States.  It  also  sets  forth  that  the 
plaintiff  had  heretofore  instituted  proceedings  under  the 
Eailroad  Act  of  this  State  against  the  defendant  to  acquire 
title  to  the  same  premises  for  the  use  of  its  road,  and  that  the 
sum  of  $1,086  74  had  been  awarded  to  him  as  compensation, 
which  the  plaintiff  refused  to  pay. 

The  replication  denies  the  title  claimed  by  the  defendant. 

The  Court  below,  without  finding  directly  whether  the 
premises  were  public  or  private  lands,  decided  that  the  de- 
fendant could  not  be  deprived  of  his  right  of  property,  re- 
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suiting  from  his  possession,  ^without  compensation,     [260] 
to  be  ascertained  as  provided  by  the  Railroad  Act  of 
this  State.     It  also  held,  that  the  plaintiff  was  estopped  by 
its  former  proceedings  from  resorting  to  this  action. 

Assuming  that  the  allegations  of  the  complaint  are  true, 
and  this  appears  to  be  the  basis  upon  which  the  conclusions 
of  the  Court  below  are  placed,  the  proceedings  taken  by  the 
plaintiff  under  the  Act  of  Congress  had  the  effect  to  invest 
it  with  the  right  to  enter  upon  the  public  lands  of  the  United 
States,  certainly  so  far  as  to  relive  it  from  the  character  of 
intruder  or  trespasser,  and  to  shield  it  from  any  claim  for 
damages  on  the  part  of  the  United  States,  and  to  protect  it 
in  the  enjoyment  of  the  use  of  the  premises  and  any  improve- 
ments it  might  place  thereon,  against  any  person  thereafter 
claiming  under  the  United  States.  But  the  Act  of  Congress 
does  not,  in  terms,  grant  any  other  estate  or  right  which  per- 
tains to  the  United  States  as  proprietor  of  the  public  lands. 
It  was,  doubtless,  the  purpose  of  the  act  merely  to  give  a 
right  to  enter  upon  the  public  lands,  assuming  them  to  be 
vacant,  and  its  effect  is  to  relinquish  to  the  plaintiff  any  claim 
for  compensation  that  might  belong  to  the  United  States  as 
proprietor  under  any  proceeding  under  the  State  law  to  ap- 
propriate the  land  for  public  use.  But  does  this  confer  upon 
the  plaintiff  the  right  to  enter  upon  premises  in  the  actual 
occupancy  of  a  settler  without  compensating  him  for  the 
damage  done  to  his  possession?  The  United  States,  upon 
ejecting  such  an  occupant,  might  not  be  under  any  obligation 
to  pay  for  his  improvements,  but  they  may  give  to  him  a 
preemption  privilege,  and  this  is  in  consonance  with  the 
policy  heretofore  pursued  by  the  General  Government  toward 
settlers  upon  the  public  lands.  There  is  scarce  a  doubt  but 
this  defendant  will  ultimately  become  the  owner  of  an  hun- 
dred and  sixty  acres  of  the  land  he  occupies,  with  all  the 
improvements,  upon  paying  the  Gevernment  price  of  the  un- 
improved land.  Our  own  State  laws  protect  settlers  upon 
the  public  lands  under  certain  conditions,  although  the  State 
has  no  power  to  give  a  right  of  occupancy  in  the  character 
of  proprietor.  In  view  of  this  policy  of  the  United  States 
and  of  our  own  State  in  regard  to  the  public  lands,  such 
settlers  cannot  consistently  be  treated  by  our  Courts  as  naked 
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wrong-doers,  having  no  equitable  rights  in  their  im- 
[261]     provements  as  ^against  persons  claiming  a  simple 

privilege,  like  that  conferred  upon  the  plaintiff  by  the 
Act  of  Congress.  In  the  case  of  Bobbins  v.  The  Milwaukee  dk 
Horican  Bailroad  Co.,  6  Wisconsin,  636,  where  lands  were 
taken  apparently  under  a  Bailroad  Act  similar  to  that  of  this 
State,  the  plaintiff  was  allowed  to  recover  for  damage  done 
to  his  rights  as  a  mere  occupant,  although  expressly  refused 
compensation  for  the  land,  because  he  had  shown  no  other 
title  or  right  than  that  of  bare  occupancy.  We  think  the 
plaintiff  cannot  ask  the  aid  of  the  equitable  powers  of  the 
Court  to  enable  him  to  acquire  the  defendant's  actual  posses- 
.sion,  under  these  circumstances,  without  compensating  him 
for  the  damages  which  he  will  sustain. 
The  judgment  is  therefore  afibmed. 


PEOPLE  V.  GRAHAM, 

•  Ohamqb  or  Plaoe  of  Tbial— PoptiLAB  Pbejitdioe.— The  affldnrit  of  {be  ftocDsed, 
ihat  he  cannot  have  an  impartial  trial  in  the  county  where  he  is  indicted,  is  not 
alone  snfflcient  to  authorize  a  change  of  the  place  of  trial. 

Edek— IzffiUTFiczENCT  o?  Cause.— Nor  docs  the  fact  that  thirty  or  forty  persons  in 
the  community,  upon  being  solicited,  haTc  contributed  small  sums  to  defray  the 
cost  of  employing  a  lawyer  to  assist  the  District  Attorney  in  the  prosecution  of  a 
criminal  action,  show  such  a  general  prejudice  in  the  citizens  of  the  county  as  to 
require  the  granting  of  a  change  of  venue.  People  v.  Lee,  5  Cal.  353,  commented 
upon,  and  its  doctrine  as  to  change  of  venno  questioned. 

HsAsaAT  EviDEKCE  INOOMPETENT. — Ou  the  trial,  under  an  indictment  charging  an 
assault  upon  a  young  child,  after  the  child  had  been  examined  as  a  witness  by  the 
prosecution,  and  had  not  been  able,  from  her  tender  age,  to  state  any  materif^l 
fact,  it  was  proposed  to  ask  another  witness  this  question:  "Did  the  child  tell  you 
how  this  occurred  at  the  time?"  and  under  tho  objection  of  defendant  the  Court 
permitted  the  question:  Held,  that  this  was  error,  and  that  if  the  witness  axiswercd 
the  question  afSnuatively,  it  was  material  error  for  which  a  new  trial  should  be 
granted. 

3HILDIIEN  AS  WrrNEssES. — That  a  child,  for  an  assault  upon  whom  defendant  is 
being  tried,  not  haying  sufficient  capacity  to  be  a  witness,  was  sworn  and  ques- 
tioned but  withdrawn  before  she  had  testified  to  any  material  fac^  is  no  ground 
for  granting  a  new  trial.  The  suggestion  that  her  appearance  was  calculated  to 
excite  the  sympathy  of  the  jury  and  influence  their  judgment,  is  not  entitled  to 
any  consideration. 

'  See  People  v.  Shtder,  28  Oal.  490. 

*  Cited  as  authority  in  People  v.  White,  34  CaL  188. 
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Question  Based  on  Supposition.— A  qneation  based  upon  the  supposition  of  a  state 

of  fkots  not  proved  is  improper . 
Dbolasations  of  Defendant. — ^An  instruction  embracing  the  proposition  that  what 

was  said  in  his  own  behalf  by  the  defendant,  in  a  oonyeraation  proved  between 

him  and  a  witness,  must  be- taken  as  true  if  what  he  said  against  himself  is  taken 

as  true,  is  erroneous. 

^Appeal  from  the  Court  of  Sessions  of  Sonoma  [262] 
County. 

The  defendant  was  indicted  in  Sonoma  County  for  an  as- 
sault with  intent  to  commit  a  rape  upon  a  girl  six  years  of 
age.  After  pleading  not  guilty,  he  applied  for  a  change  of 
venue,  and  in  his  own  affidavit  stated  that  he  could  not  have 
a  fair  and  impartial  trial  in  Sonoma  County  on  a<;count  of  the 
bias  and  prejudices  of  the  citizens  against  him;  that  within 
a  short  time  before  the  time  fixed  for  trial,  some  thirty  or 
forty  persons  had  subscribed  each  a  small  amount  for  pro- 
curing a  lawyer  to  assist  the  District  Attorney  in  the  prose- 
cution; that  these  persons  were  citizens  of  different  parts  of 
the  couDty;  that  the  subscription  papers  had  been  widely 
circulated,  and  that  from  the  funds  thus  raised  an  attorney 
had  been  employed.  The  affidavits  of  two  other  persons 
were  also  presented  corroborating  that  of  defendant  as  to  the 
circulation  and  signing  of  the  subscription  papers.  The 
Court  denied  the  application,  and  defendant  excepted.  On 
the  first  trial  of  the  case  the  jury  disagreed.  On  the  second 
trial  the  child  upon  whom  the  assault  was  alleged  to  have 
been  committed  was  called  by  the  prosecution  as  a  witness, 
and  was  objected  to  by  defendant  as  not  having  sufficient 
capacity  to  testify,  upon  which  she  was  questioned  at  con- 
siderable length  by  the  Court  with  a  view  of  ascertaining  her 
competency,  and  her  answers  showed  very  little  intelligence 
and  scarcely  any  appreciation  of  the  obligations  of  a  witness. 
The  objection  to  her  competency  was  overruled  and  defendant 
excepted.  In  answer  to  questions  by  the  prosecution,  she 
then  said  that  she  knew  defendant;  had  seen  him  at  her 
house,  and  recollected  the  last  time  she  saw  him  there,  and 
knew  what  he  did.  She  was  then  asked  what  he  did  do  there 
that  day,  but  without  answering  this  question  she  burst  into 
a  paroxysm  of  crjdmg  and  was  withdrawn. 

The  mother  of  the  child  was  also  called  as  a  witness  for 
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the  prosecution,  and  having  stated  that  she  had  been  absent 
from  her  house  a  short  time  on  the  morning  of  the  alleged 
assault,  and  that  on  returning  she  had  found  the  girl  crying, 
and  had  examined  her  clothes  and  person,  the  appearance  of 
which  she  described,  and  saying,  in  substance,  that  the  ap- 
pearances were  such  as  showed  that  the  defendant  had 
~263]  committed  the  offense  charged,  was  asked  ^by  the 
District  Attorney  this  question:  ''Did  the  child  tell 
you  how  this  occurred  at  the  time?"  To  this  question  defen- 
dant objected  on  the  ground  that  it  was  hearsay,  and  also 
that  the  answer  would,  even  if  given  by  a  simple  affirmative 
response,  necessarily  indicate  the  nature  of  the  declarations 
of  the  child.  The  Court  overruled  the  objection,  and  defen- 
dant excepted.  The  original  record  as  it  stood  at  the  time 
the  first  opinion  was  rendered  by  the  Court,  did  not  show 
that  any  answer  was  made  to  this  question,  but  after  the  ren- 
dition of  that  opinion  an  amended  transcript  was  filed,  show- 
ing that  the  witness  did  answer  to  the  question  '*  Tes,  sir,*' 
after  which  a  rehearing  was  granted,  and  the  second  opinion 
delivered  reversing  the  judgment.  The  other  facts  necessary 
to  explain  the  points  decided  are  sufficiently  indicated  in  the 
opinion  of  the  Court.  The  jury  found  the  defendant  guilty, 
and  a  motion  for  new  trial  having  been  made  and  denied,  he 
was  sentenced  to  twelve  years'  imprisonment.  From  the 
order  denying  a  new  trial,  and  from  the  judgment,  defendant 
appeals. 

L.  D.  LaUimery  for  AppeUant. 

I.  The  motion  for  a  change  of  venue  should  have  been 
granted.  The  case  is  precisely  like  that  of  The  People  v.  Lee, 
6  Cal.  353,  except  as  to  the  number  of  citizens  who  united  to 
employ  counsel  to  prosecute  the  defendant.  In  this  case  the 
number  shown  is  some  thirty-five  or  fortiy;  in  the  case  of  Lee, 
about  one  hundred. 

n.  The  following  question  asked  the  witness  Elizabeth 
Jane  Hickle  by  the  prosecution,  to  wit,  "Did  the  child  tell 
you  how  this  occurred  at  the  time?"  was  improper,  and  the 
defendant's  objection  to  it  should  have  been  sustained. 

1.  The  declarations  of  the  injured  party  are  never  admis- 
sible as  evidence,    unless    she    has    testified   in   the   case. 
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(Wharton's  Am.  C.  L.  3d  ed.  306;  2  Eussell  on  Crimes,  751; 
1  Id.  6th  Am.  ed.  658;  People  y.  McOee,  1  Denio,  21;  Johnson 
V.  State,  17  Ohio,  593;  GuUridge'a  case,  9  C.  &  P.  471.) 

2.  Even  had  the  injured  party  in  this  case  been  examined 
as  a  witness,  still  this  question  was  inadmissible  under  the 
rule  excluding  the  particulars  of  the  complaint  made, 
etc.  The  witness  had  just  ^completed  her  narrative  [264} 
of  the  condition  she  found  the  child  in,  the  appear- 
ance of  her  clothes,  the  injuries,  marks,  etc.,  found  upon  her, 
and  then  comes  the  question,  ''Did  the  child  tell  jou  how 
this  occurred?"  How  what  occurred?  Why,  how  everything 
occurred  that  she  had  just  related  in  her  testimony  concern- 
ing the  child. 

m.  The  Court  erred  in  admitting  the  child  to  be  sworn 
as  a  witness  in  the  case.  The  examination  showed  her  wholly 
wanting  in  every  requisite  of  competency.  (1  Phillip's  Ev. 
with  Cowen  &  Hill  and  Edward's  Notes,  11-14.) 

It  will  not  do  to  say  that  the  defendant  could  not  have  been 
prejudiced  by  this  error,  because  the  witness  was  removed 
from  the  stand  before  she  testified  to  the  merits  of  the  case. 
Anything  or  any  proceeding  which  was  calculated  to  operate 
upon  the  sensibilities  and  sympathies  of  the  jury,  and  in- 
fluence their  minds  against  the  defendant,  was  prejudicial  to 
him;  and  that  the  placing  of  this  child  on  the  stand  before 
them  as  a  witness  was  calculated  to  produce  that  effect,  is  a 
fact  that  every  person  possessing  the  ordinary  feelings  of 
human  nature  must  admit,  and  that  this,  together  with  the 
scene  that  followed,  did  produce  that  effect  in  an  eminent 
degree,  is  a  fact  equally  apparent;  and  it  would  seem  from 
the  record  that  this  effect  was  the  only  object  sought  by 
bringing  the  child  into  Court  on  this  second  trial. 

IV.  The  question  put  to  the  physician  by  the  defendant 
was  competent  in  any  view  of  the  then  state  of  the  case,  and 
should  have  been  allowed.  The  evidence  already  given 
showed  a  certain  injury  to  the  person  of  the  child,  and  was 
intended  and  calculated  to  impress  upon  the  jury  that  it  had 
been  made  in  a  particular  way,  totally  inconsistent  with  de- 
fendant's innocence.  It  was  unjust  not  to  allow  him  to  show 
that  the  particular  injury  could  not  have  been  made  in  the 
way  indicated,  because  if  so,  other  injuries  which  did  not  in 
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fact  exist  would  necessarily  have  been  produced.  Further, 
the  objection  of  the  prosecution  was  general — no  point  or 
cause  of  objection  stated — ^aud  should  therefore  have  been 
overruled.  (Kiler  v.  KimhaU,  10  Oal.  268;  Martin  y.  Travera^ 
12  Id.  243;  Dunning  v.  Rankin,  19  Id.  643.) 

V.  The  instructions  given  by  the  Court  were  erroneous, 
and  those  asked  by  defendant  were  improperly  refused, 

[265 J         *  dUomey-Oeneralf  for  Eespondent. 

Norton,  J.  delivered  the  opinion  of  the  Oourt— Field,  0. 
J.  and  Cope,  J.  concurring. 

The  affidavit  of  the  accused,  that  he  cannot  have  an  im- 
partial trial  in  the  county  where  he  is  indicted,  is  not  alone 
sufficient  to  authorize  a  change  of  the  place  of  trial.  The 
fact  that  thirty  or  forty  persons,  upon  being  solicited,  have 
contributed  small  sums  to  defray  the  cost  of  employing  a 
lawyer  to  assist  the  prosecuting  attorney,  does  not  show  the 
existence  of  such  an  excitement  or  prejudice  in  the  whole 
county  upon  the  subject  as  would  preclude  the  possibility  or 
probability  of  procuring  an  impartial  jury  without  difficulty, 
or  would  in  any  manner  interfere  with  the  impartial  admin- 
istration of  the  laws.  From  the  condensed  statement  of  the 
facts  embraced  in  the  opinion  of  the  Court  in  the  case  of  The 
People  V.  Lee,  5  Cal.  353,  we  cannot  say  how  strong  a  case 
was  presented,  but  it  was  certainly  a  stronger  case  than  the 
present.  It  appears  to  have  been  decided  without  an  ex- 
amination of  the  law  as  it  is  now  settled,  and  we  should  not 
be  justified  in  applying  it  as  authority  in  any  case  falling 
short  of  it  in  any  degree.  (Botvman  v.  Ely,  2  Wend.  250; 
The  People  v.  Wrighi,  5  How.  Pr.  23;  People  v.  Bodine,  7 
Hill,  181.) 

The  decision  of  the  Oourt  that  the  witness  might  testify  to 
the  statements  made  by  the  child  as  to  the  occurrences,  and 
with  regard  to  which  the  child  had  not  testified,  was  erron- 
eous. (2  Bussell  on  Crimes,  6th  Am.  ed.  751;  People  y^ 
McGee,  1  Denio,  21;  Johnson  v.  Staie,  17  Ohio,  593.)  But  it 
does  not  appear  from  the  statement  what  the  witness  testified. 
The  question  was:  "  Did  the  child  tell  you  how  this  occurred 
at  the  time?"    This  was  objected  to.     The  statement  then 
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says:  "The  Court  overruled  the  objection  and  permitted  the 
question  to  be  asked  and  answered.  To  which  ruling  of  the 
Court  the  defendant  then  and  there  excepted."  This  is  all 
that  appears.  If  the  witness  did  answer  and  stated  that  the 
child  did  not  tell  her  anything,  no  injury  could  have  resulted 
to  the  defendant.  In  order  to  make  the  objection  available, 
it  should  appear  that  some  testimony  was  given — that 
is,  some  evidence  was  improp-*erly  admitted — from  [266] 
which  at  least  injury  might  by  possibility  have  resulted. 

Whether  the  child  was  of  su£Gicient  capacity  to  be  sworn  as 
a  witness  is  also  immaterial,  because  she  was  withdrawn  from 
the  stand  before  she  had  testified  to  any  fact  in  the  case. 
That  her  appearance  on  the  stand  was  calculated  to  excite 
the  sympathies  of  the  jury  caxmot  authorize  the  inference  that 
the  jury  were  thereby  influenced  to  disregard  their  oaths,  or 
were  deprived  of  the  free  exercise  of  their  judgments.  Her 
presence  in  the  court  room  would  have  a  similar  tendency, 
but  unless  we  can  trust  to  the  intelligence  and  integrity  of 
juries  to  withstand  such  influences,  we  must  dispense  with 
the  use  of  juries  as  a  part  of  the  machinery  for  the  adminis- 
tration of  justice. 

There  was  no  error  in  ruling  out  the  question  put  by  the 
defendant  to  the  physicians  as  to  whether  a  certain  injury 
could  be  produced  in  a  particular  way  without  producing  certain 
other  injuries.  It  is  not  clear  that  it  was  material.  It  was 
not  necessary  to  the  offense  charged  that  such  an  injury 
should  have  been  done  in  any  way.  It  would  have  been  per- 
tinent on  a  charge  of  committing  the  crime  itself,  but  not  on 
a  charge  of  an  assault  with  an  intent.  Nor  does  it  appear  to 
be  material  to  corroborate  the  statement  of  the  defendant  as 
to  how  that  injury  occurred,  because  his  statement  in  that 
respect  does  not  appear  to  have  been  questioned,  and  indeed 
is  in  consonance  with  the  facts  charged  in  the  indictment, 
which,  as  we  have  said,  are  of  the  assault  with  intent,  and 
not  the  fact  of  the  crime  intended.  But  the  decisive  objec- 
tion to  the  question  is,  that  it  was  based  upon  the  supposition 
of  a  state  of  facts  not  proved.  The  inquiry  was  if  this  injury 
could  have  been  effected  in  a  particular  way  if  a  certain  con- 
dit^ion  existed;  but  whether  that  condition  existed  in  relation 
to  this  defendant  was  not  proved,  nor  could  it  be  assumed  for 
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the  purpose  of  making  the  desired  proof.  If  the  Court  de- 
cides correctly  in  rejecting  the  testimony,  it  is  not  important 
whether  the  best  objection  was  made,  or  whether  any  objec- 
tion was  made.  If  the  Court  decides  erroneously,  for  some 
reason  not  brought  to  its  attention,  such  error,  as  a  general 
rule,  will  not  cause  a  reversal. 

None  of  the  objections  taken  to  the  instructions 
[267]  given  by  the  *Court  to  the  jury  are  well  founded.  It 
would  be  an  unprofitable  labor  to  detail  the  reasons 
why  these  instructions  were  correct  in  each  case.  It  is  suffi- 
cient to  say  that  they  presented  the  law  correctly.  The  ob- 
scurity in  the  language,  which  is  objected  to  one  or  two  of 
them,  is  not  of  a  character  that  could  have  misled  the  jury, 
or  left  them  in  doubt  as  to  the  law  which  was  intended  to  be 
laid  down.  The  use  of  the  word  "intent"  is  of  this  charac- 
ter. By  a  rigidly  grammatical  construction,  it  might  be  ap- 
plied to  the  offense  charged,  and  thus  be  unmeaning;  but 
used  in  reference  to  the  peculiar  offense  charged  in  this  case, 
the  jury  could  not  have  reasonably  imderstood  it  otherwise 
than  as  a  charge  that  the  intent  must  have  existed  to  commit 
the  offense,  the  intent  to  commit  which  was  the  essential  in- 
gredient of  the  crime  charged,  and  not  that  there  must  have 
been  an  intent  to  have  an  intent.  And  so  as  to  the  charge  in 
regard  to  a  reasonable  doubt.  In  using  the  expression  that 
it  is  not  a  mere  possible  doubt,  the  obvious  meaning  is  that 
the  jury  are  not  to  require  proof  establishing  a  fact  beyond 
the  possibility  of  its  being  otherwise.  Neither  did  the  Court 
assume  any  fact  in  reference  to  opening  the  child's  clothes. 
That  fact  was  stated  in  the  conversation  of  the  defendant 
with  one  of  the  physicians.  There  was  a  difference  in  one 
word,  but  not  changing  the  sense.  It  was  not  error  to  refuse 
to  give  the  seventh  instruction  asked  by  the  defendant.  The 
rule  had  already  been  correctly  given  in  the  third  instruction 
asked  by  the  prosecution,  and  was  given  in  the  second  in- 
struction of  the  Court.  If  the  seventh  instruction  asked  by 
the  defendant  was  identical  in  substance  with  the  charge  as 
twice  given,  no  injury  can  have  resulted  from  its  not  having 
been  given  a  third  time;  but  if  it  is  supposed  to  embrace  the 
proposition  that  what  was  said  in  his  own  behalf  must  be 
taken  as  true,  if  what  he  said  against  himself  is  taken  as  true» 
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and  it  is  possible  that  the  jury  might  have  received  this  ini- 
pression,  then  it  would  have  been  erroneous. 
We  think  the  judgment  should  be  aj£rmed. 

On  rehearing,  after  the  filing  of  the  amended  transcript  as 
shown  in  the  statement  of  the  case,  Norton,  J.  delivered  the 
following  opinion — Field,  C.  J.  and  Cope,  J.  concurring. 

^In  deciding  this  case,  we  stated  that  the  ruling  of  [268] 
the  Court  below,  allowing  evidence  to  be  given  of  the 
statements  made  by  the  child  who  had  not  testified,  was  er- 
roneous, but  that  this  error  was  not  of  a  character  to  require 
a  new  trial,  because  it  did  not  appear  that  the  witness 
answered  whether  the  child  did  or  did  not  tell  her  any- 
thing. It  appears  now,  by  an  amendment  of  the  record, 
that  the  witness  answered  in  substance  that  the  child  did 
tell  her  how  the  matters  occurred  which  the  witness  had  just 
testified  about.  It  is  impossible  not  to  see  that  the  effect  of 
this  answer,  taken  in  connection  with  the  immediately  pre- 
ceding testimony  of  the  witness,  was  the  same  as  if  the 
witness  had  detailed  what  the  child  said.  This  not  only  may 
have  had,  but  in  all  probability  did  have,  an  influence  upon 
the  jury  injurious  to  the  defendant.  For  this  error  the  judg- 
ment must  be  reversed. 

In  our  former  decision  we  stated  that  it  was  not  clear  that 
a  certain  fact  offered  to  be  proved  by  the  physicians  was 
material.  Considering  the  testimony  which  had  been  given 
on  behalf  of  the  prosecution  we  were  not  prepieired  to  decide 
that  this  fact  was  immaterial  if  the  proper  preliminary  facts 
were  proved  or  admitted,  and  as  this  case  is  going  back  for  a 
new  trial  we  deem  it  proper  to  say  that  this  remark  should 
not  be  allowed  by  the  Court  below  a  bearing  beyond  its  lan- 
guage. In  criminal  cases  especially,  care  should  be  taken  not 
to  exclude  testimony  in  behalf  of  the  accused  upon  doubtful 
grounds. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial. 


OiJL.  BXPTB..  VOL.  XZZ.— 18 

Digitized  by  VjOOQIC 


269  Lewis  ^.  Righxi.  [Sap.  Ot. 


liEWIS  V.  KiaNET  d  at. 

Bgrrao  aszdz  Jthxhcsnt.— In  an  action  of  ejectment  against  two  defendaata,  one 
was  sexred  with  summons  and  made  default,  and  without  any  servioe  being  had 
upon  the  other,  a  judgment  was  entered  agaiest  both  for  possession  of  the  premises 
and  oosts.  On  application  of  the  defendant  not  served,  an  order  was  made  at  a 
subsequent  term  of  the  Court,  setting  aside  the  entire  judgment  as  to  both  defen- 
dants, with  leave  to  the  defendant  not  served  to  answer:  Beld,  that  this  order  was 
proper. 

(269]  Idebc.— *The  effect  of  such  an  order  is  not  to  set  aside  th'*  default  of  the  defen- 
dant who  had  been  served,  or  to  permit  his  co-defendant  to  defend  for  both. 
A  new  judgment  may  at  once  be  entered  by  the  plaintiff  against  the  defkuliing 
defendant. 

i  Idxbc.— 'The  sixty-eighth  seotion  of  the  Practice  Act  applies  not  only  to  cases  where 
a  judgment  has  been  taken  regularly  without  personiJ  service,  as  upon  publication 
of  summons,  but  also  to  cases  of  judgments  entered  erroneously  without  any 
service  of  summons  or  appearance  of  defendant. 

DncBEnoN  of  Coubt  in  CoBBEcnNo  Mistake.— Where,  pending  a  motion  by  a 
defendant  who  had  been  served  with  process  to  set  aside  a  judgment  erroneously 
entered  at  a  previous  term  against  him  and  a  co<lefendant  who  had  made  default, 
the  plaintiff  applied'to  the  Court  to  correct  the  judgment  by  strildng  out  the  name 
of  the  moving  defendant,  on  the  ground  that  it  had  been  inserted  by  a  mistake  of 
the  Clerk:  Held,  that,  admitting  the  mistake,  it  was  within  the  discretion  of  the 
Court  to  deny  so  tardy  an  application. 

Appeal  from  the  Sixth  Judicial  District. 

This  was  an  action  of  ejectment  brought  bj  O.  0.  Lewis 
against  Peter  Bignej  and  B.  0.  Quiglej  for  a  lot  situated  in 
Folsom,  Sacramento  County.  The  complaint  was  filed  Dec- 
ember 24th,  1860,  and  charges  that  both  defendants  are 
wrongfully  in  possession,  and  prays  judgment  against  both 
for  possession  and  costs.  On  the  sixth  day  of  May,  1861, 
the  summons  was  personally  served  on  defendant  Quigley,  in 
Sacramento  County.  No  service  of  any  character  was  had 
on  Bigney,  and  on  the  twenty-fourth  day  of  May,  at  the  April 
Term  of  the  Court,  Quigley  having  made  default,  plaintiff 
moved  for  judgment,  and  a  judgment  was  entered  against 
both  defendants  for  the  possession  of  the  premises  and  costs. 
On  the  third  of  June  following,  another  term  of  the  Court 


<  Cited  as  authority  in  Casement  v.  IHnggdldt  28  Cal.  838,  citing  and  commenting 
on  numerous  authorities;  and  see  Beese  v.  Mahoney,  post  805;  Howe  v.  Independence 
Co,y  29  Cal.  72;  BaUey  v.  Touiffe,  Id.  422;  Frande  v.  Coz,  33  Cal.  825;  Parroti  v.  />en, 
84Cal.80;  WwJbery.  Fitxp(Urick,9&(^,^ISd\  L^ 

Bankxn,  87  Cal.  2i9;  Hancock  r.  Pico,  40  CaL  154;  and  People  r.  Seaie,  Oct  T.  1866 
(not  reported.) 
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having  commenced,  Bigney  presented  an  affidavit,  setting 
forth  that  he  had  not  been  served  with  process,  that  he  was 
the  real  owner  of  the  land,  and  had  a  good  defense,  and,  on 
notice  to  plaintiff,  moved  thereon  that  the  entire  judgment 
rendered  at  the  previous  term  be  set  aside,  and  that  he  be 
permitted  to  defend. 

Pending  this  motion,  plaintiff  applied  to  the  Court  for  a 
correction  of  the  judgment  bj  striking  out  the  name  of  Big- 
nej  therein,  alleging  that  his  name  had  been  inserted  by 
mistake  by  the  Clerk,  and  in  support  of  this  motion  filed  an 
affidavit  of  his  attorney  that  he  had  only  asked  for  a  judgment 
against  Quigley  alone,  and  that  the  Clerk  by  mistake  had  en- 
tered a  judgment  against  both  defendants;  that  this 
error  was  pointed  out  by  plainfc-*iff 's  attorney  to  the  [270] 
Clerk  before  the  minutes  were  signed  by  the  Judge, 
and  the  Clerk  had  promised  to  correct  it — also  the  affidavit 
of  a  deputy  of  the  Clerk  that  he  had  been  requested  by  plain- 
tiff's attorney  to  correct  the  judgment  entry,  and  had  before 
the  minutes  were  signed  called  the  Judge's  attention  to  it, 
and  was  told  by  him  that  as  an  execution  had  issued,  the  cor- 
rection must  be  made,  if  at  all,  by  motion  in  open  Court. 
An  affidavit  of  defendant  Quigley  was  also  filed,  stating  that 
he  had  not  authorized  any  attorney  to  appear  for  him,  and 
did  not  join  in  the  application  to  set  aside  the  judgment. 

Both  of  these  motions  were  heard  on  the  twenty-first  day 
of  June,  and  an  order  was  then  made  denying  plaintiff's  mo- 
tion to  amend  the  judgment,  and,  in  accordance  with  that  of 
defendant  Bigney,  setting  the  entire  judgment  aside,  with 
leave  to  him  to  answer  on  the  merits.  From  this  order  the 
plaintiff  now  appeals. 

E.  B.  Crocker^  for  Appellant. 

I.  The  Court  had  no  power,  right,  or  authorily  to  set 
aside  the  judgment.  The  judgment  in  this  case  was  ren- 
dered May  24Ui,  1861,  during  the  term  of  said  Court  held  in 
April  and  May,  and  the  notice  of  motion  to  set  it  aside  was 
not  served  or  filed  until  the  next  term.  The  Court  then  had 
lost  all  power  to  set  aside  the  judgment,  though  it  could  cor- 
rect any  clerical  mistake.  (4  Cal.  280;  6  Id.  486;  6  Id.  630; 
8  Id.  521.) 
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n.  The  affidavit  on  which  the  motion  was  founded  is 
clearly  insufficient.  It  does  not  state  that  Bigney  was  in 
possession  at  the  commencement  of  or  during  the  suit,  or 
that  he  ever  was  in  possession.  It  states,  in  general  terms, 
that  he  has  a  good  defense  to  the  action,  but  does  not  set 
forth  the  facts  which  would  enable  the  Court  to  determine 
whether  he  had  a  good  defense  or  not,  and  such  a  general 
statement  of  a  mere  conclusion  amounts  to  nothing  without 
showing  the- fact.  (Oamer  v.  Marshall,  9  Cal.  270;  KUnk  v. 
Cohen,  13  Id.  624.) 

in.  The  Court  erred  in  setting  aside  the  judgment  as 
against  Quigley.  Quigley  made  no  motion  to  set  aside  the 
judgment  as  against  him,  and  he  alone  was  competent  to  ask 
the  Court  to  do  so.  If  he  is  satisfied  with  the  judg- 
[271]  ment,  no  one  else  has  a  right  to  com-^plain  for  him. 
No  one  has  a  right  to -open  up  the  case  against  him 
and  subject  him  to  the  risk  of  a  new  judgment,  for  an  addi- 
tional amount  of  costs,  and  for  rents  and  profits,  against  his 
wishes  and  consent.  This  is  so  clearly  erroneous  that  it  is 
sufficient  alone  to  reverse  the  order  appealed  from. 

rV.  The  Court  erred  in  refusing  to  correct  the  mistake  in 
the  judgment  by  striking  out  the  name  of  Bigney  and  leaving 
it  to  stand  as  a  judgment  against  Quigley  alone.  The  fact 
that  it  was  a  mistake  of  the  Clerk  alone  is  clearly  proved,  and 
the  plaintiff's  attorney  did  all  in  his  power  to  have  the  mistake 
corrected,  both  before  the  minutes  w.ere  signed  and  afterwards. 
The  records  of  the  Court  in  showing  that  service  had  been 
had  upon  Quigley  alone  were  sufficient  to  authorize  the  cor- 
rection. When  process  is  served  only  upon  some  of  several 
defendants,  and  there  is  no  appearance  for  the  others,  and 
judgment  is  taken  against  'Hhe  defendants,"  it  will  be  taken 
as  a  judgment  only  against  those  served.  (2  Bibb,  388;  2  S. 
&  B.  280;  1  Cowen,  177;  10  Wend.  630;  10  Pick.  281.) 

F.  Hereford,  for  Bespondent. 

The  sixty-eighth  section  of  the  Practice  Act  justifies  the 
order  of  the  Court.  It  provides,  that  "when  from  any  cause 
the  summons  and  a  copy  of  the  complaint  in  an  action  have 
not  been  personally  -served  on'  the  defendant,  the  Court  may 
allow,  on  such  terms  as  may  be  just,  such  defendant,  or  his 
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legal  representative,  at  any  time  within  six  months  after  the 
rendition  ot  any  judgment  in  such  action,  to  answer  to  the 
merits  of  the  original  action."  There  was  no  other  way  in 
which  defendant  could  be  relieved  than  that  adopted  by  the 
Court. 

In  Pico  et  al.  v.  CariUo  et  at,  judgment  was  rendered  against 
two  defendants,  only  one  having  been  served;  in  that  case  the 
Court  set  aside  the  "judgment,"  and  this  Court  affirmed  the 
order.     (Pico  et  al.  v.  CarUh  et  at,  7  Cal.  31.) 

True,  Quigley  does  not  ask  to  have  the  judgment  set  aside 
as  to  him.  But  this  Court  will  not  allow  one  defendant  to 
permit  judgment  to  go  against  him,  by  which  his  co-defendant 
is  affected,  when  that  co-defendant  has  not  been  served 
and  knows  nothing  of  the  '^proceedings.  Setting  aside  [272] 
the  judgment  would  avail  us  nothing,  unless  it  was 
set  aside  as  an  entirety. 

NoBTON,  J.  delivered  the  opinion  of  the  Court — Ftkt.d,  0. 
J.  and  Cope,  J.  concurring. 

This  is  an  action  of  ejectment,  in  which  the  summons  was 
served  on  the  defendant  Quigley,  but  not  on  the  defendant 
Rigney — Quigley  having  suffered  a  default,  judgment  was 
entered  against  both  defendants.  Eigney  then  moved  the 
Court  to  set  aside  the  judgment,  which  motion  was  granted. 
The  plaintiff  appeals,  and  insists  that  Eigney  could  only  ask 
to  have  the  judgment  set  aside  as  to  him.  Although  it  may 
be  that  Eigney  might  have  the  judgment  set  aside  as  to  him, 
yet  we  think  he  may  have  the  only  judgment  in  the  case  set 
aside  if  it  has  been  taken  against  him  without  authority. 
There  is  no  judgment  against  him  alone;  it  is  one  judgment 
against  the  two  defendants  for  the  recovery  of  the  premises 
and  for  damages,  and  to  set  aside  the  judgment  as  to  him 
would  in  effect  be  setting  aside  the  whole  of  that  judgment 
and  entering  a  new  judgment  against  Quigley  alone.  As  it 
now  stands,  the  plaintiff  has  only  to  enter  a  new  judgment 
against  the  defendant  who  has  made  default.  Whichever  the 
form  the  result  is  the  same. 

The  parties  seem  to  consider  that  the  leave  given  Eigney  to 
answer  the  complaint  authorizes  him  to  defend  for  both  de- 
iendants«     This  is  not  so.     The  default  of  Quigley  has  not 
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been  set  aside,  and  if  Bignej  wishes  to  defend  for  Quiglej  as 
landlord,  he  must  make  an  application  for  such  leave.  We  do 
not  intend  to  signify  any  opinion  as  to  his  rights  in  this  re- 
spect, but  only  to  remove  the  erroneous  impression  which 
appears  to  have  occasioned  this  appeal. 
Judgment  affirmed. 

On  petition  for  rehearing,  Norton,  J.  delivered  the  follow- 
ing opinion — ^Field,  0.  J.  and  Cope,  J.  concurring. 

A  rehearing  is  asked  in  this  case,  on  the  supposition  that 
the  Court  overlooked  the  fact  that  the  term  at  which  the 
judgment  was  entered  had  elapsed  before  the  motion  to  set  it 
aside  was  made,  and  also  the  fact  that  the  entry  of  the  judg- 
ment against  both  of  the  defendants  was  by  a  mistake 
[273]  of  the  Clerk  of  the  District  Court.  *Although  not 
specially  explained  in  the  opinion,  they  were  not  over- 
looked. Bigney  not  having  been  served  with  summons  was 
entitled,  under  the  sixty-eighth  section  of  the  Practice  Act, 
to  come  in  and  be  allowed  to  answer  to  the  merits  at  any  time 
within  six  months.  It  is  not  said  in  that  section  that  the  judg- 
ment will  be  set  aside,  yet  it  is  a  matter  of  course  that  the 
judgment  may  be  set  aside  in  order  to  let  in  a  defense  to  the 
merits,  unless  the  judgment  is  specially  ordered  to  stand.  In 
the  case  of  Bdl  v.  Thompson^  19  Cal.  706,  we  intimated  an 
opinion  that  this  portion  of  section  sixty-eight  was  probably 
intended  for  the  benefit  of  those  against  whom  a  judgment 
was  taken  regularly  without  personal  service,  as  upon  publi- 
cation of  summons,  and  in  such  case  it  would  be  proper  to 
allow  a  party  to  come  in  and  defend,  allowing  the  judgment 
in  the  meantime  to  stand.  But  it  has  frequently  been  referred 
to  as  applying  to  cases  of  judgments  entered  eiToneously  with- 
out any  service  of  summons  or  appearance  of  the  defendant, 
and  such  cases,  undoubtedly,  are  within  its  letter.  We  do 
not  think  it  desirable  now  to  refuse  to  apply  this  section  to 
any  case  coming  within  its  terms,  by  which  application  some 
relief  may  be  obtained  from  the  embarrassments  arising  from 
the  decisions  by  which  the  District  Courts  are  prevented  from 
granting  appropriate  relief  because  the  term  at  which  the  judg- 
ment was  rendered  has  passed. 

For  the  reason  given  in  our  former  opinion,  we  think  thero 
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was  DO  error  in  setting  aside  the  whole  judgment,  nor  do  we 
think  there  was  error  in  refusing  to  allow  the  amendment  asked 
by  the  plaintiff  at  the  time  the  motion  to  set  aside  was  made. 
The  accident  of  entering  the  judgment  against  both  defen- 
dants happened  to  the  prejudice,  as  it  has  turned  out,  of  the 
plaintiff,  but  this  not  being  corrected  before  the  motion  to 
set  aside  was  made,  we  think,  at  least,  it  was  a  matter  of  dis- 
cretion with  the  Court  to  allow  the  amendment  or  not. 
Behearing  denied. 


»MILLS  d  al.  v.  GLEASON  d  dl.  [274] 

■  CoKPLAiRT  ON  Umpebtasino.— A  coxDplaint,  in  an  action  npon  a  stalatory  under- 
taking,  which  contains  no  other  description  of  the  instrament  than  an  allegation 
that  it  corresponds  with  the  provisions  of  a  certain  section  of  the  Practice  Act,  is 
defective.  The  defect,  however,  being  of  form  rather  than  of  substance  objection 
to  it  must  be  taken  bv  demurrer  to  the  complaint. 

UHnsBTAZiNa  iM  Bepuevin,  Liability  op  Substies.— The  one  hundred  and  seventy- 
seventh  section  of  the  Practice  Act  and  the  decisions  under  it,  to  the  effect 
that  the  sureties  upon  the  undertaking  given  by  the  plaintiff  in  a  replevin  action 
to  procure  a  delivery  of  the  property,  are  not  responsible  for  a  return  of  the  pro- 
perty or  its  value  unless  a  return  was  daimed  in  the  answer  and  awarded  by  the 
Judgment,  do  not  apply  to  cases  where  the  action  is  dismissed  by  the  plaintiff 
before  trial. 

>  LiABnjTT  OF  SrsSTiEs  ON  DiBMTRaATi  OF  AoTioN. — The  dismissal  of  a  reple^ 
action  by  the  plaintiff  before  trial  leaves  the  parties  to  settle  in  an  action  upon 
the  undertaking  those  matters,  including  the  right  of  defendant  to  a  return  of  the 
property,  which,  had  the  original  suit  been  prosecuted,  must  have  been  determined 
therein  in  the  first  instance.  The  opportnnity  to  obtain  a  judgment  for  the  return 
having  been  taken  away  by  the  failure  to  prosecute,  defenduit  is  entitled  to  re- 
cover, in  an  action  on  the  undertaking,  compensation  in  damages. 

Idem. — Where  the  replevin  action  ia  dismissed  before  trial,  the  liability  of  the 
sureties  on  the  undertaking  for  a  return  of  the  property  is  not  affected  by  the  fiu;t, 
that  before  the  diflmiwHal  an  answer  had  been  filed  in  which  no  return  of  the  pro- 
perty was  claimec* 

Appeal  from  the  Fourth  Judicial  District. 

On  the  eighteenth  day  of  April,  1866,  one  Gould  com- 

^menced  an  action,  in  the  Superior  Court  of  San  Francisco, 

against  the  present  plaintiffs  to  recover  certain  personal  pro- 

1  See  Tissot  v.  Darling,  9  Oal.  285;  Murdoch  v.  Brooks,  88  GaL  596. 
s  Commeuted  on  and  approved  iii  Clai-y  v.  BoQand,  24  Gal.  152:  De  IhonuMB  t. 
WUherby,  61  OaL  99.    See  90  Ind.  501. 
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pertj,  and  in  pursuance  of  the  provisions  of  the  statute  for 
procuring  an  immediate  delivery  of  the  property  made  the 
proper  affidavit  and  delivered  to  the  officer  an  undertaking, 
executed  by  the  present  defendants,  in  the  sum  of  five  hun- 
dred dollars  conditioned  as  required  in  the  one  hundred  and 
second  section  of  the  Practice  Act.  The  property  was  there- 
upon taken  by  the  officer  from  the  possession  of  the  present 
plaintiffs  and  delivered  to  Gould.  The  defendants  in  the  re- 
plevin suit  (plaintiffs  here)  filed  an  answer  therein  in  which 
they  did  not  claim  any  return  of  the  property  to  them.  When 
the  case  came  on  for  trial  Gould  the  plaintiff  failed  to  appear, 
and  a  judgment  was  entered  dismissing  the  action  for  want  of 
prosecution  and  in  favor  of  defendants  for  their  costs. 
[276]  *The  present  action  is  brought  upon  the  undertak- 
ing executed  by  the  sureties  in  the  replevin  suit.  The 
complaint  sets  up  the  proceedings  in  that  suit  and  claims  a 
recovery  for  the  value  of  the  property,  (which  it  avers  has 
never  been  returned,)  with  interest  thereon,  and  also  for  the 
costs  y^rhich  were  adjudged  them  in  the  replevin  suit.  The 
complaint  does  not  contain  a  copy  of  the  undertaking  or  any 
averments  as  to  what  it  contained,  except  that  it  was  made  in 
pursuance  of  the  one  hundred  and  second  section  of  the 
Practice  Act,  was  in  the  penal  sum  of  five  hundred  doUars, 
and  was  conditioned  as  required  by  that  section.  Defendants, 
without  demurring,  answered,  and  a  trial  was  had  before  the 
Court  without  a  jury.  The  Court  found  the  facts  substantially 
as  above  set  forth,  and  that  the  value  of  the  property  at  the 
time  of  the  taking  was  three  hundred  dollars,  and  gave  judg- 
ment for  plaintiff  for  this  amount  and  the  amount  of  the 
judgment  for  costs  in  the  replevin  suit  with  interest.  Defen- 
dants moved  for  a  new  trial  which  was  denied,  and  from  this 
order  and  the  judgment  they  now  appeal 

F.  A,  Fdbem,  for  Appellants. 

I.  The  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action. 

1.  There  is  no  sufficient  allegation  as  to  the  undertaking 
sued  upon.  The  undertaking  is  not  set  forth  in  hcec  verba^ 
neither  is  the  tenor  of  it  described.  2.  There  is  no  allega- 
tion  in  the  complaint  that  the  plaintiffs  have  suffered  any 
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damage  by  reason  of  Gould's  failing  to  prosecute  his  replevin 
suit  described  in  the  complaint.  The  complaint  shows  that 
there  were  no  damages  found  in  the  replevin  suit  against 
Oould  for  the  taking  alleged.  Damages  for  the  original  tak- 
ing and  detention  should  have  been  found  in  the  replevin 
suit:  not  having  been  so  found,  they  cannot  be  recovered  of 
the  sureties.  (Oianaca  v.  Atwoody  8  Cal.  446.)  3.  It  does 
not  appear  from  the  complaint  that  the  property  claimed  in 
the  replevin  suit  has  not  been  returned  to  the  plaintiffs. 

n.  In  an  action  against  the  sureties  upon  an  undertaking 
in  a  replevin  suit,  the  judgment  in  the  replevin  suit  is  the 
only  measure  of  damages.  (Chambers  v.  Waiers,  7  Cal.  398; 
Oould  V.  Scanndy  13  Id.  430;  Nidcersmi  v.  ChaUerton,  7  Id. 
568.) 

*in.  Where,  in  an  action  to  recover  personal  pro-  [276] 
periy,  the  answer  contains  no  allegation  nor  prayer 
relative  to  the  change  of  possession  from  defendant  to  plain- 
tiff, then  neither  a  judgment  for  a  return  of  the  property,  nor 
for  the  value  of  it,  in  case  a  return  cannot  be  had,  can  be 
obtained  either  upon  a  trial  of  the  case,  or  upon  a  judgment 
of  dismissal  against  the  plaintiffs  for  failure  to  appear.  (Gould 
V.  Scannd  and  CJuzmbera  v.  Waters^  supra,) 

lY.  Where,  in  a  replevin  suit,  the  plaintiffs  fail  to  appeav 
and  a  judgment  of  nonsuit  is  entered  against  them,  and  a  suit 
brought  upon  the  undertaking  given  in  such  suit,  then  in  the 
suit  upon  the  imdertaking  the  jury  can  find  only  such  facts  as 
the  jury  in  the  original  replevin  suit  might  have  found  if  the 
replevin  suit  had  been  prosecuted.  If  such  replevin  suit  had 
been  prosecuted,  and  the  plaintiffs  haJ  failed  therein,  his 
sureties  in  a  suit  brought  against  them  are  only  liable  for  the 
amount  of  such  judgment  as  might  have  be^n  obtained  against 
the  plaintiffs  in  the  replevin  suit,  if  the  same  had  been  fully 
tried,  and  a  verdict  rendered  against  the  plfiintiffs.  If  Gould 
had  prosecuted  his  suit  and  lost  it,  from  the  nature  of  the 
pleadings  in  that  case  no  judgment  for  the  return  of  the  pro- 
perty, or  its  value,  could  Ijave  been  obtained  agciinst  him, 
therefore  no  such  judgment  can  be  obtained  iu  this  case 
against  the  defendants.     (7  and  13  Cal.  above  cited.) 

John  Beynolda,  for  Bespondents. 
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I.  The  cases  in  this  Court  cited  by  appellants  do  not  sus- 
tain their  position.  In  the  case  of  Gouid  v.  Scanndy  this 
Court  held  that  where  a  return  is  not  claimed  in  the  answer, 
no  return  can  be  adjudged  on  a  trial,  and  the  Court  reversed 
that  part  of  the  judgment  which  awarded  the  value  of  the 
property.  That  part  of  the  judgment  was  erroneous,  because, 
there  being  no  claim  for  a  return,  or  anything  in  the  answer 
in  the  nature  of  a  counter-claim,  and  the  defendants  not  ap- 
pearing, there  could  be  no  trial.  The  case  could  only  be  dis- 
missed for  want  of  prosecution. 

The  case  of  Nickeraon  v.  ChaUerUm^  7  Cal.  568,  was  a  suit 
upon  an  imdertaking  given  by  the  defendant,  under  the  one 
hundred  and  fourth  section  of  the  Practice  Act,  and  contained 
no  condition  like  the  one  for  the  breach  of  which 
[277]  the  plaintiffs  seek  to  ^recover  in  this  case.  The  only 
condition  in  that  undertaking  was  for  the  delivery  of 
the  property  to  the  plaintiff,  if  such  delivery  be  adjudged,  and 
for  the  payment  to  him  of  such  sum  as  may  from  any  cause 
be  recovered  against  the  defendant.  This  authority,  there- 
fore, can  have  no  application  to  the  case  at  bar.  In  the  case 
of  Chambers  v.  Waters,  7  Cal.  390,  there  was  no  breach  of  the 
condition  *'for  the  prosecution  of  the  action,"  not  was  there 
any  breach  of  the  other  conditions  in  the  bond,  for  they  both 
dej^ended  upon  the  judgment  of  the  Court.  The  sureties  in 
thai  case  undertook  as  follows:  1st,  for  the  prosecution  of 
the  action;  2d,  for  the  return  of  the  property,  if  return  there- 
of be  adjudged.  No  return  was  adjudged,  and  there  was, 
therefore,  no  breach  of  the  second  condition;  3d,  for  the 
payment  to  him  of  such  sum  as  may  from  any  cause  be  re- 
covered against  the  plaintiff.  The  amount  of  the  recovery 
was  the  costs  which  were  paid,  and  thus  the  third  condition 
satisfied,  and  no  condition  of  the  bond  broken,  of  course  no 
action  could  be  maintained  upon  it. 

In  the  case  of  Ginaca  v.  Atwood,  8  Cal.  446,  there  was  a 
trial.  The  plaintiff  appeared  and  prosecuted  his  suit,  and 
there  was  therefore  no  breach  of  the  first  condition  in  the 
bond.  A  return  of  the  property  was  adjudged  and  not  fully 
made.  This  Court  hold  that  the  sureties  on  the  bond  were 
liable  to  the  extent  of  the  breach;  they  could  not,  of  course, 
be  liable  beyond  thai     Neither  the  second  nor  third  condi- 
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tionB  in  the  bond,  provided  for  by  section  one  hundred  and 
two,  can  be  held  to  refer  to  the  original  taking  unless  so 
determined  by  the  judgment,  and  hence  this  Court  say:  ''It 
is  for  damages  arising  from  a  failure  to  return  the  property 
that  the  action  will  lie,  not  for  damages  for  the  original  taking 
and  detention;  these  both  should  have  been  found  in  .the 
replevin  suit.  Not  having  been  so,  they  cannot  be  recovered 
of  the  sureties."  The  only  condition  broken  in  this  case  was, 
for  a  compliance  with  the  judgment  in  the  replevin  suit.  But 
if  there  is  no  trial — cmd  there  can  be  none  if  the  plaintiff  fails 
to  prosecute  his  action — ^there  can  be  no  such  judgment,  and 
no  breach  of  the  second  or  third  condition,  but  the  defendant 
is  compelled  to  seek  his  remedy  upon  the  first  condition  for 
a  failure  to  prosecute  the  action.  In  the  case  at  bar  there 
was  a  breach  of  the  first  condition  of  the  bond,  viz. : 
"  For  the  prosecution  of  the  action."  The  measure  [278] 
of  damages  for  a  breach  of  this  condition  is  the  value 
of  the  property  when  taken,  and  lawful  interest  thereon  from 
the  date  of  such  taking.  The  property  was  taken  from  the 
possession  of  the  defendants  in  the  replevin  suit  (respondents 
here)  on  the  giving  of  this  undertaking.  The  taking  of  the 
property  from  the  respondents  was  the  immediate  result  of 
the  giving  of  the  undertaking.  (Boman  v.  Stratton^  2  Bibb, 
199.) 

This  rule  of  damages  is  manifestly  just.  As  to  the  plaintiff 
being  entitled  to  interest  on  the  value,  either  as  an  absolute 
right  or  as  damages  which  may  be  assessed  by  the  jury,  see 
Kyle  V.  Lawrence  Bailroad  Co,,  10  Bichardson's  L.  E.,  S.  C, 
382;  Dana  v.  Fiedler ,  2  Kern.  40. 

It  is  objected  that  the  complaint  does  not  show  that  the 
property  has  not  been  returned  to  the  plaintiff.  If  it  had 
been  returned,  it  was  for  the  defendants  to  plead  it  in  dis- 
charge. It  having  been  taken  and  no  judgment  for  a  return, 
it  must  be  presumed  that  it  was  kept. 

n.  The  averments  of  the  complaint  in  this  case  are  suffi- 
cient. The  complaint  avers  that  the  undertaking  was  that 
provided  for  in  the  one  hundred  and  second  section  of  the 
Practice  Act,  and  that  it  was  in  the  penal  sum  of  five  hun- 
dred dollars.  The  averment  that  the  undertaking  was  in  the 
penal  sum  of  five  hundred  dollars,  and  conditioned  as  pro- 
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vided  in  section  one  hundred  and  two,  is  equivalent  to  aver- 
ring that  the  undertaking  was  conditioned  for  the  prosecution 
of  the  action,  for  the  return  of  the  property  to  the  defendant, 
if  a  return  be  adjudged,  and  for  the  payment  to  him  of  such 
sum  as  may  from  any  cause  be  recovered  against  the  plaintiff. 
This  section  enters  into  and  forms  part  of  the  averment.  In 
Nickerson  v.  Ckatierion,  8  Cal.  570,  this  Court  hold  that  "  the 
law  under  which  an  undertaking  is  given  forms  part  of  the 
undertaking."  In  Matoon  v.  Eder,  6  Cal.  59,  this  Court  say: 
^' The  principle  is  now  familiar,  that  where  parties  contract 
in  respect  to  a  law,  the  law  itself  becomes  a  part  of  the  con- 
tract, and  they  are  bound  thereby." 

Cope,  J.  delivered  the  opinion  of  the  Court — Field,  0.  J. 
and  Norton,  J.  concurringc 

1^279]  ^This  is  a  suit  upon  an  undertakmg  executed  by  the 
defendants  in  pursuance  of  section  one  hundred  and 
two  of  the  Practice  Act.  The  only  description  of  the  under- 
taking in  the  complaint  is,  that  it  corresponds  with  the  pro- 
visions of  that  section,  and  it  is  objected  that  in  this  respect 
the  complaint  is  defective.  It  is  claimed  that  the  material 
portions  of  the  undertaking  should  have  been  set  forth,  either 
literally  or  according  to  their  legal  effect;  and  there  is  no 
doubt  that  the  mode  of  statement  adopted  is  not  sanctioned 
by  the  rules  of  pleading.  A  reference  to  the  statute  can 
hardly  be  considered  equivalent  to  a  direct  averment  of  the 
facts;  but  we  are  of  opinion  that  the  objection  should  have 
been  taken  by  demurrer.  The  defect  is  rather  of  form  than 
of  substance,  and  in  the  absence  of  a  demurrer  we  do  not 
regard  it  as  sufficient  to  reverse  the  judgment. 

The  undertaking  was  executed  in  an  action  of  replevin, 
brought  by  one  Gould  against  the  present  plainti&.  A  ques- 
tion is  raised  as  to  whether  the  value  of  the  property  can  be 
recovered  as  damages,  the  counsel  for  the  appellants  insisting 
that  the  damages  are  to  be  measured  by  the  judgment  in  the 
action  of  replevin.  The  undertaking  is  conditioned  **for  the 
prosecution  of  the  action,  for  the  return  of  the  property  to  the 
defendants,  if  return  thereof  be  adjudged,  and  for  the  pay- 
ment to  them  of  such  sum  as  may  for  any  cause  be  recovered 
against  the  plaintiffs."    The  action  was  dismissed  for  want  of 
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prosecution,  and  a  judgment  entered  in  favor  of  the  defendants 
for  costs,  and  the  position  taken  is  that  the  amount  of  this 
judgment  constitutes  the  measure  of  the  relief  to  be  admin* 
istered.  There  are  several  decisions  of  this  Court  holding 
that  a  defendant  in  replevin,  in  order  to  render  the  sureties 
upon  the  undertaking  liable  for  the  value  of  the  property, 
must  demand  a  return  in  the  answer,  and  obtain  a  judgment 
directing  it.  In  Chambers  v.  JVcUera,  7  Cal.  390,  the  Court  said : 
"In  the  case  between  Waters  and  Hill,  if  the  latter  intended 
to  hold  Waters  and  his  sureties  responsible  upon  the  under- 
tcJting,  either  for  a  return  of  the  property  or  its  value,  he 
should  have  claimed  a  return,  and  taken  his  judgment  ac- 
cordingly. Having  failed  to  do  this,  the  payment  of  the 
judgment,  as  taken,  is  a  complete  discharge,*'  etc.  There  are 
other  cases  to  the  same  effect;  but  in  Ginaca\.  Atwood^^ 
*8  Cal.  446,  where  a  nonsuit  had  been  granted,  it  was  [280] 
held  that  section  one  hundred  and  seventy-seven  of 
the  Practice  Act,  upon  which  the  previous  decisions  were 
based,  did  not  apply.  The  section  provides  that  ''In  an  action 
for  the  recovery  of  specific  personal  property,  if  the  property 
has  not  been  delivered  to  the  plaintiff,  or  the  defendant,  by 
his  answer,  claim  a  return  thereof,  the  jury,  if  their  verdict 
be  in  favor  of  the  plaintiff,  or  if,  being  in  favor  of  the  defen- 
dant, they  also  find  that  he  is  entitled  to  a  return  thereof, 
shall  find  the  value  of  the  property,  and  may  at  the  same  time 
assess  the  damages,  if  any  are  claimed  in  the  complaint  or 
answer,  which  the  prevailing  party  has  sustained  \y  reason 
of  the  taking  or  detention  of  such  property."  A  dismissal 
stands  upon  the  same  footing  as  a  nonsuit,  leaving  the  parties 
to  settle  in  an  action  upon  the  undertaking  those  matters 
which,  if  the  original  suit  were  prosecuted,  it  would  be  neces- 
sary to  determine  in  the  first  instance.  Such  matters  include, 
of  course,  the  right  of  the  defendant  to  a  return  of  the  pro- 
perty, and  as  the  opportunity  to  obtain  a  judgment  for  its 
return  is  taken  away  by  the  failure  to  prosecute,  he  is  entitled 
to  compensation  in  damages.  A  failure  to  prosecute  is  a 
breach  of  the  undertaking,  and  the  legal  cmd  necessary  result 
is  that  the  sureties  to  the  undertaking  are  liable  for  whatever 
injury  the  defendant  has  sustained.  In  this  case  it  appears 
that  a  return  of  the  propertywas  not  demanded  in  the  replevin 
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suit,  but  we  think  the  defendants  are  not  in  a  position  to  take 
advantage  of  this  point.     The  suit  was  not  tried,  but  aban- 
doned and  dismissed,  and  under  the  circumstances  it  is  im- 
material what  the  pleadings  in  the  case  were. 
Judgment  affirmed. 


SPEYEB  V.  IHMELS  &  CO. 

'  SuBHBQUENT  Attaohdtq  Cbeditok,  WHEN  MAT  TsTESVESK.-^ln  au  aotiocL  to  re- 

ooYer  money  in  which  an  attachment  has  been  issued  and  levied  npon  properly 

of  the  defendant,  a  snbeeqnent  attaching  creditor  may  intervene  at  any  time  before 

the  entry  of  judgment  for  the  purpose  of  contesting  the  yalidity  of  the  first 

attachment.    Datns  v.  Eppinger,  18  Cal.  378,  affirmed  on  this  point. 

(281 1  Idek. — ^ Where  a  subsequent  attaching  creditor  intervenes  in  an  action  for  the 
purpose  of  setting  aside  an  attachment  issued  therein,  on  the  groxmd  that  there 
is  no  debt  due  from  the  defendant  to  the  plaintiff,  the  allegations  in  the  pleading 
on  the  part  of  the  intervenor  traversing  the  complaint,  have  the  same  effect  as 
denials  in  an  answer  and  require  afiSrmative  proof  by  the  plaintiff  of  his  cause  of 
action,  in  default  of  which  the  intervener  will  have  judgment  in  his  fkvor. 

Ebbob  Affecting  Bioars  of  Pasties  not  Appellants.— A  judgment  will  not  be 
reversed  because  of  an  error  which  affects  the  rights  of  parties  who  have  not 
appealed,  and  not  those  of  the  appellants. 

PoerpoNSMENT  OF  Lien.— Action  commenced  by  attachment  to  recover  an  alleged 
indebtedness,  and  defendants  made  default;  before  the  entry  of  judgment,  certain 
subsequent  attaching  creditors  intervened  and  contested  the  validity  of  the  plain- 
tiff's attachment,  on  the  ground  that  no  debt  was  really  due  firom  plaintiff  to 
defendant.  On  the  issue  tiius  raised  the  Court  found  in  favor  of  the  interveners, 
and  therfupon  entered  an  order  setting  aside  the  attachment  of  plaintiff:  Beldt 
^t  the  order  was  erroneous  in  entirely  setting  aside  the  plaintiff's  attachment, 
and  must  be  modified  so  as  merely  to  postpone  the  plaintiff's  lien  to  that  of  the 
interveners. 

Ksw  Tbial  on  Intebvention.— Where  the  merits  of  the  case  were  not  inrvestigated 
in  the  lower  Court  by  reason  of  an  uncertainty  as  to  the  proper  mode  of  proceed- 
ing under  the  anomalous  provisions  of  the  Practice  Act  relating  to  interventions, 
the  Supreme  Court  awarded  a  new  trial,  although  the  decision  of  the  Court  below 
upon  the  main  question  involved  was  aporoved,  and  the  only  error  d!'B«l<w^  might 
have  been  cured  by  a  direction  to  modify  the  judgment. 

Appeal  from  the  Sixth  J'udicial  District. 

On  the  tenth  day  of  January,  1861,   appellant,   Morris 
Speyer,  commenced  a  suit  against  Ihmels  &  Co.  in  the  Dis- 

i  Cited  as  aathorily  in  JUb(7o»?i&  t.  £aed,  28  Cal.  287;  Oohn  v.  Qoidetein,  Oct.  T.  1868 
<iiot  reported.) 
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trict  Court,  Sixth  Judicial  District,  for  the  stun  of  $5,400, 
claimed  to  be  due  on  an  account  for  goods  sold,  and  caused 
an  attachment  to  be  issued  and  levied  by  the  Sheriff  of  Sac- 
ramento County  on  property  of  the  defendants  in  that  couniy. 
On  the  same  day,  and  immediately  after  the  commencement 
of  the  suit  of  Speyer,  the  interyenors,  Eggers  &  Co.,  also 
commenced  an  action  against  the  same  defendants  for  $8,500, 
issued  an  attachment  therein,  and  had  it  levied  upon  the  same 
property.  On  the  ninth  of  January,  1861,  the  intervenor,  E. 
L.  Goldstein,  commenced  an  action  against  the  same  defen- 
dants in  the  Twelfth  District  Court  to  recover  the  sum  of 
$8,450,  and  caused  an  attachment  to  be  issued  therein  directed 
to  the  Sheriff  of  the  City  and  County  of  Sacramento,  who 
levied  the  same  upon  the  properly  previously  attached. 

The  defendants  made  default  in  all  of  these  actions.  On 
the  nineteenth  day  of  January,  1861,  the  intervenors, 
Goldstein  and  ^I^gers  &  Co.,  filed  in  the  Sixth  Dis-  [282] 
trict  Court,  in  the  case  of  Speyer  v.  Ihmels  &  Co.^  bills 
of  intervention,  under  the  six  hundred  and  fifty-ninth  section 
of  the  Practice  Act,  alleging:  1st,  That  the  intervenors  were 
creditors  of  the  defendants  for  the  respective  amounts  due 
them,  and  had  caused  attachments  to  be  issued  and  levied 
upon  their  properly  subsequent  to  the  attachments  of  Speyer; 
2d,  that  Ihmels  &  Co.  were  insolvent;  3d,  that  the  claim  and 
demand  upon  which  suit  of  Speyer  is  based  is  not  a  joint  or 
partnership  debt  against  defendants,  but  an  individual  debt 
due  from  one  Stockfleth,  a  member  of  the  firm;  4th,  that  the 
pretended  claim  of  Speyer  was  not  due,  and  no  right  of  action 
had  accrued  thereon  at  the  commencement  of  his  action;  5th, 
that  no  goods,  wares,  or  merchandise  were  ever  sold  or  de- 
livered by  the  plaintiff  to  defendants  as  charged  in  his  com- 
plaint; 6th,  that  Speyer's  claim  was  brought  forward  and  his 
action  conmienced  and  prosecuted  by  a  collusion  between 
him  and  the  defendants,  for  the  purpose  and  with  the  intent 
to  defraud  the  creditors  of  defendants,  including  the  inter- 
Tenors. 

The  intervenors  prayed  that  the  attachment  of  plaintiff,  so 
far  as  the  rights  of  the  intervenors  were  concerned,  be  set 
aside  and  dismissed,  and  that  they  be  adjudged  entitled  to 
the  money  in  the  hands  of  the  Sheriff  collected  upon  the  sale 
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of  the  property,  and  that  the  Sheriff  be  directed  to  pay  the 
same  to  them  pro  rata.  To  these  pleadings  of  the  interyen- 
ors  plaintiff  demurred,  and  the  demurrer  being  overruled, 
filed  answers  denying  all  their  allegations  of  fraud.  The  case 
was  submitted  to  the  Court,  a  jury  being  waived.  The  plain- 
tiff read  his  complaint,  and  after  proving  that  he  had  asked 
the  -Clerk  for  a  judgment  against  said  defendants  by  default, 
and  that  the  Clerk  had  refused  to  enter  it,  rested. 

The  intervenors  then  read  their  bills  of  intervention,  and 
introduced  in  evidence  the  attachment  papers  in  their  respec- 
tive cases  and  the  Sheriff's  return  upon  their  writs,  and  also 
the  judgments  recovered  in  said  actions  for  the  amounts  sued 
for,  and  rested. 

The  plaintiff  introduced  no  further  proof.  The  Court  ren- 
dered judgment  in  favor  of  the  plaintiff,  and  against  the  de- 
fendants, for  the  amount  sued  for;  and  in  favor  of  the  inter- 
venors so  far  as  to  set  aside  and  discharge  the 
[283]  plaintiff's  attachment,  and  to  order  the  ^Sheriff  to 
pay  to  them  the  money  in  bis  hands.  From  this 
judgment  the  plaintiff  appeals. 

F,  Hereford,  for  Appellants. 

I.  The  demurrer  to  the  bills  of  intervention  should  have 
been  sustained.  The  petitioners  simply  show  that  they  were 
contract  creditors.  In  the  language  of  this  Court  in  the  case 
of  Horn  v.  The  Volcano  Water  Company  etal.,13  Cal.  69,  the 
intervention  **is  only  an  attempt  of  one  creditor  to  prevent 
another  creditor  obtaining  judgment  against  the  common 
debtor."  Our  statute  very  plainly  and  distinctly  points  out 
in  what  cases  a  party  may  intervene.  It  says:  "A  party  shall 
be  entitled  to  intervene  in  an  action  who  shall  have  an  interest 
in  the  matter  in  litigation."  (Pr.  Act,  sec.  659.)  Now  what 
is  the  matter  in  litigation  in  the  present  case?  It  is  simply 
whether  the  plaintiff  shall  have  judgment  for  his  debt.  The 
intervenors  have  no  interest  in  that  question  within  the 
meaning  of  the  statute.  If  this  were  a  replevin  suit,  or  any 
other  kind  of  suit  by  which  plaintiff  sought  to  obtain  posses- 
sion of  certain  specific  property,  a  party  upon  making  a  proper 
showing  might  intervene.  It  was  for  such  a  class  of  cases 
only  tha«  tho  statiitc  intended  to  piOTide.    (Ga^guet  v.  Johnaon, 
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1  Louisiana,  431.)  Would  the  intervenors  gain  or  lose  by  the 
direct  legal  effect  of  the  judgment?  Certainly  not.  In  Horn 
V.  Volcano  Water  Co.  this  Court  use  the  following  language: 
''To  authorize  an  intervention,  therefore,  the  interest  must 
be  that  created  by  a  claim  to  the  demand,  or  some  part  thereof 
in  suit,  or  a  claim  to  or  lien  upon  the  property,  or  some  part 
thereof,  which  is  the  subject  of  litigation."  Now,  did  the 
intervenors  ''have  a  claim  to  the  demand?**  This  is  not  pre- 
tended. Did  they  have  any  claim  to  or  lien  upon  the  pro- 
perty which  was  the  subject  of  litigation?  Certainly  not. 
There  was  no  property  in  litigation  as  between  Speyer  and 
his  debtor,  Ihmels  &  Co.  The  only  question  in  dispute  was, 
did  Ihmels  &  Co.  owe  Speyer  so  much  money,  in  which  the 
intervenors  had  no  such  interest  as  would  allow  them  to  in- 
tervene? 

II.  The  Court  erred  in  setting  aside  Speyer's  attachment, 
and  ordering  the  proceeds  of  the  property  attached  to  be  paid 
over  to  the  intervenors.  The  affirmative  was  not  on 
Speyer.  The  *bill  of  intervention  is  treated  by  our  [284] 
statute  and  ^he  decisions  of  our  Courts  as  a  com- 
plaint. (Prac.  Act,  sec.  661;  People  v.  Talmage,  6  Cal.  256.) 
At  the  time  of  tirial  both  parties  stood  on  an  equal  footing — 
neither  party  offering  any  evidence.  It  is  true  the  interven- 
ors had  their  judgments.  Speyer  did  not  have  his  judgment, 
for  the  reason  that  the  Clerk  refused  to  enter  it  up.  The  in- 
tervenors introduced  no  evidence  to  support  any  one  of  the 
allegations  in  their  complaint  of  intervention :  the  Court  had 
no  more  right  to  presume  against  the  bona  fides  oi  our  claim 
than  that  of  the  intervenors.  To  the  bill  of  intervention 
Speyer  filed  his  answer  denying  all  their  charges  of  fraud, 
etc.  It  was  necessary  for  the  intervenors  to  allege  certain 
facts  in  order  that  they  might  gain  a  status  in  Court.  It  was 
certainly  necessary  then  for  them  to  substantiate  those  facts 
in  order  to  maintain  that  status.  If  it  was  necessary  for 
them  to  aUege  thosd  facts,  it  certainly  was  necessary  for  them 
to  prove  them.  The  intervenors  had  the  affirmative  of  the 
issue  before  the  Court,  and  the  onus  prcbandi  was  on  them. 
(1  Greenl.  Ev.  sec.  74.)  The  intervenors  ground  their  right 
upon  an  affirmative  allegation  of  fraud  and  collusion;  that 
they  must  prove,  for  the  law  never  presumes  fraud.    (Id.  sec. 
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80;  Ford  v.  Metayer,  10  Martin,  436;  IkmbuU  v.  MaHin,  Id. 
419;  Philips  on  Eyidence,  0.  &  H.  Notes,  3d  ed.,  641,  649; 
652;  18  Johns.  403;  1  Washington,  306,  330;  7  Cow.  701.) 

Oeo.  B.  Moore  and  E.  B.  Crocker^  for  Bespondents. 

I.  Bespondents  had  a  right  to  intervene.  (Davis  v.  Ep- 
pinger,  18  Cal.  378;  jBroofts  v.  Hagery  5  Id*  281;  Tuba  Counfy 
V.  Adams  &  Co.,  7  Id.  35;  Dixey  v.  PdUxk,  8  Id.  570;  J2bm 
V,  Vd.  Water  Co.,  13  Id.  68.) 

II.  We  deny  in  onr  petitions  of  intervention  that  the 
plaintiff  ever  sold  or  delivered  any  goods,  etc.,  to  the  firm  of 
Ihmels  &  Go.,  or  that  they  are  indebted  to  him  jointly  in  any 
amount  whatever,  but,  on  the  contrary,  we  aver  that  all  of 
the  plaintiff's  transactions  were  with  Stockfleth,  one  of  the 
partners,  individually,  and  that  he  alone  is  liable.  Here  is  a 
distinct  issue  of  fact  for  the  Court  to  determine;  and  unless 
the  plaintiff  can  show  that  he  did  sell  and  deliver  goods, 

etc.,  to  the  firm,  he  cannot  recover  in  this  action, 
[285]  *and,  of  course,  would  not  be  entitied  to  the  partner- 
ship assets.  If  it  were  true  that  the  plaintiff  sold 
Uiese  goods  to  the  firm  of  Ihmels  &  Go.,  he  could  easily  have 
shown  that  fact,  while  it  would  have  been  the  next  thing  to 
impossible  for  us  to  have  shown  that  he  did  not.  The  true 
rule  is,  that  an  intervenor  must  establish  the  affirmative  alle- 
gations in  his  bill,  as  against  either  party,  but  when  he 
''unites  with  the  defendant  in  resisting  the  claims  of  the 
plaintiff,*'  and  denies  the  averment  in  the  plaintiff's  com- 
plaint, he  stands  with  and  to  this  extent  occupies  the  place 
of  the  defendant,  and  with  respect  to  these  issues,  the  plain- 
tiff must  make  out  his  case  affirmatively  or  he  will  fail.  The 
language  of  the  statute  clearly  fixes  the  relative  positions  of 
the  parties.  The  intervenor  may  "  unite  with  the  defendant 
in  resisting  the  claims  of  the  plaintiff."  That  is,  he  may  be- 
come a  defendant  in  the  intervention,  and  then,  of  course,  he 
will  occupy  the  same  position  with  respect  to  the  plaintiff  as 
any  other  defendant  occupies,  and  it  would  be  a  radical 
change,  indeed,  in  the  practice  to  hold  that  a  plaintiff  should 
not  be  required  to  .make  out  an  affirmative  case  when  each 
averment  in  his  complaint  is  speciScally  denied. 
In  Louisiana,  where  the  statute  is  very  similar  to  ours,  the 
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Courts  hold  that  bills  of  intervention,  so  far  as  they  traverse 
the  complaint,  must  be  regarded  like  the  answer  of  a  defen- 
dcmt,  and  put  in  issne  the  plaintiff's  allegations.  (Need  v. 
Fesperman,  1  Jones,  La.,  446.) 

This  Court  took  the  same  view  in  the  case  of  Bom  v.  The 
Volcano  Water  Co.  et  al.,  13  Cal.  70.  In  that  case  the  Court 
said:  ''Looking,  then,  to  the  position  of  these  judgment 
creditors,  and  treating  it  as  an  answer  to  the  complaint,  and 
the  parties  as  asserting  a  priority  in  the  liens  of  their  several 
judgments  over  the  lien  of  the  mortgage,"  etc. 

In  the  case  of  Davis  v.  Eppinger,  18  Cal. — Kloppenstein 
intervening — ^which  was  similar  in  all  of  its  material  parts  to 
the  case  at  bar,  this  Court  held  substantially  the  same  rule. 
(See,  also,  1  Greenleaf 's  Ev.  sec.  74;  (7and  J7,  notes  to  Philip's 
Ev.  810.) 

NoBTON,  J.  delivered  the  opinion  of  the  Court — ^jField,  C. 
J.  concurring. 

^his  is  a  case  arising  under  the  provisions  of  the  [286] 
Civil  Practice  Act  relative  to  interventions. 

On  the  tenth  of  January,  1861,  the  plaintiff  commenced  his 
action,  and  caused  an  attachment  to  be  levied  upon  the  pro- 
perty of  Ihmels  &  Co.  On  the  same  day  Eggers  &  Co. 
commenced  an  action  against  the  same  defendants,  and 
caused  an  attachment  to  be  levied  upon  the  same  property, 
but  subsequent  to  the  plaintiff's  levy,  and  in  due  course 
obtained  judgment.  On  the  day  previous  E.  L.  Goldstein 
had  commenced  an  action  against  the  same  defendants,  and 
caused  an  attachment  to  be  levied  upon  the  same  properiy, 
but  also  subsequent  to  the  plaintiff's  levy.  Before  a  default 
was  entered  against  the  defendants  in  this  action,  E.  L.  Gold- 
stein and  Eggers  &  Co.  severally  filed  interventions  setting 
forth  these  facts,  and  also  averring  that  the  property  attached 
was  only  sufficient  to  satisfy  the  plaintiff's  claim,  and  also 
charging  that  the  plaintiff's  demand  was  not  due  at  the  time 
he  commenced  his  action,  and  also  that  he  had  no  valid 
demand  against  the  defendants,  and  that  his  action  was 
prosecuted  for  the  purpose  of  hindering  and  defrauding 
creditors  of  the  defendants.  A  general  demurrer  was  inter- 
posed to  these  complaints  of  intervention;  that  is,  that  the 
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facts  set  forth  do  not  constitute  a  cause  of  intervention.  The 
demurrer  was  overruled,  and  then  the  plaintiff  answered  the 
interventions,  and  upon  the  action  coming  on  for  trial,  after 
the  intervenors  had  made  proof  of  their  attachment  proceed- 
ings, and  the  plaintiff  had  shown  the  default  of  the  original 
defendants,  each  party  moved  the  Court  for  judgment  in  his 
favor,  without  giving  further  evidence,  and  thereupon  the 
Court  found  in  favor  of  the  plaintiff  against  the  defendants 
and  in  favor  of  the  intervenors  against  the  plaintiff,  and 
adjudged  that  the  plaintiff  recover  the  amount  of  his  demand 
against  the  defendants,  and  that  his  attachments  be  set  aside, 
and  that  the  Sheriff  pay  over  the  money  in  his  hands  to  the 
intervenors  pro  rata.  From  this  judgment  the  plaintiff  ap- 
peals. The  two  main  points  presented  are :  1st.  Whether  the 
facts  show  a  case  for  a  proceeding  by  intervention;  and  2d, 
whether  the  onus  probandi  was  on  the  plaintiff  to  prove  his 
cause  of  action  as  between  him  and  the  intervenors,  or  on 
the  intervenors  to  prove  their  cause  of  action  against  the 

plaintiff' 
[287]  *The  provisions  of  the  Practice  Act  relating  to  in- 
terventions were  not  a  portion  of  the  system  of  pro- 
ceedings in  civil  cases  as  originally  enacted,  but  were  adopted 
in  1854  from  the  laws  of  Louisiana.  In  a  case  like  the  pres- 
ent, before  the  introduction  of  these  provisions,  and  as  doubt- 
less may  still  be  done,  the  proceedings  would  have  been  by  a 
separate  action  in  the  nature  of  a  bill  in  chancery,  as  in  the 
case  of  Heyneman  v.  Dennenberg,  6  Cal.  376,  or  by  motion  to 
the  Court,  as  in  the  case  of  Dixey  v.  PoUock,  8  Id.  570.  But 
in  the  case  of  Davis  v.  Eppinger,  18  Id.  378,  where  the  facts 
were  like  those  in  this  case,  it  was  decided  to  be  a  proper 
case  for  intervention.  Although  the  intervenors  have  not  a 
claim  to  or  lien  upon  any  property  which  is  the  direct  subject 
of  litigation  in  this  action,  they  have  a  lien  upon  property 
which  is  held  subject  to  the  results  of  the  litigation,  and  which 
would  be  lost  to  the  intervenors  if  the  original  action  should 
proceed  to  judgment  and  execution.  If  the  case  does  not  fall 
within  the  precise  definition  of  the  cases  in  which  interven- 
tion takes  place,  as  given  in  section  six  hundred  and  fifty- 
nine,  and  as  explained  in  the  case  of  Horn  v.  Volcano  Water 
Works,  13  Cal.  62,  it  is  substantially  within  the  object  pro- 
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Tided  for  by  that  section,  and  as  that  is  a  law  only  regulating 
modes  of  procedure  and  not  affecting  rights  of  property,  we 
think  the  interpretation  given  to  it  in  the  case  of  Davis  v.  Dp- 
finger  should  not  be  changed. 

The  second  point,  we  think,  is  also  controlled  by  the  de- 
cision which  establishes  the  right  to  intervene.  The  ground 
upon  which  the  intervenors  are  allowed  to  become  parties  to 
this  action  is,  that  by  reason  of  their  lien  upon  the  property 
attached,  they  are  interested  in  preventing  the  plaintiff  re- 
aavenng  a  judgment.  They  are  for  this  purpose  defendants 
in  the  action,  and  as  the  allegations  in  their  complaint,  aside 
from  those  made  for  the  purpose  of  showing  their  right  to 
intervene,  are  in  effect  a  denial  that  at  the  time  the  plaintiff 
brought  his  action  and  attached  the  property  he  had  any  cause 
of  action,  in  order  to  obtain  a  judgment,  so  far  as  they  were 
interested,  after  they  had  proved  the  facts  alleged  to  show 
their  right  to  intervene,  he  was  required  to  prove  his  cause  of 
action.  Although  in  the  case  of  Davis  v.  Eppinger  and  in  the 
case  of  Ham  v.  The  Volcano  Water  Co.,  13  Cal.  70,  it 
was  decided  that  ^judgment  might  be  rendered  against  [288] 
the  original  defendants,  it  was  because  under  our 
system  the  Court  by  its  judgment  can  make  various  disposi- 
tions to  meet  all  the  exigencies  of  the  case,  and  thus  allow 
the  plaintiff  to  recover  a  judgment  against  those  defendants 
and  at  the  same  time  control  the  judgment  so  far  as  it  wbuld 
affect  the  intervenor's  liens  upon  the  property. 

The  objection  that  the  judgment  should  not  have  directed 
the  money  in  the  Sheriff's  hands  to  be  paid  to  the  intervenors 
pro  rata,  cannot  avail  the  appellant,  because  it  is  a  matter  in 
which  he  is  not  interested,  and  those  who  are  interested  in  it 
have  not  appealed. 

But  a  judgment  having  been  rendered  for  the  plaintiff 
against  the  original  defendants,  that  portion  of  the  judgment 
which  sets  aside  the  plaintiff's  attachment  absolutely  was 
erroneous.  It  should  only  have  been  postponed  to  those 
of  the  intervenors.  In  this  respect  the  judgment  must  be 
modified. 

The  record  in  this  case  appears  to  have  been  made  up 
amicably  between  the  attorneys,  and  some  of  its  defects 
supplied  by  stipulations,  and  neither  in  the  grounds  of  error 
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or  in  the  briefs  is  any  distinction  taken  between  the  cases  of 
ihe'intervenors,  although  there  appears  to  be  a  difference 
which  might  have  required  a  modification  of  the  form  of  the 
judgment,  but  not  in  a  matter  affecting  the  substantial  rights 
of  the  plaintiff,  who  alone  has  appealed. 

The  cause  must  be  remanded  to  the  Court  below,  with  di- 
rections to  modify  the  judgment  by  striking  out  that  portion 
which  directs  the  attachment  of  the  plaintiff  to  be  set  aside, 
and  by  directing  the  money  in  the  Sheriff's  hands  to  be  ap- 
plied first  to  the  payment  of  the  judgments  of  the  intervenors 
pro  ratay  and  the  surplus,  if  any,  to  the  payment  of  the  plain* 
tiff's  judgment.    Each  pariy  to  pay  his  own  costs  on  appeal. 

On  rehearing,  Nobton,  J.  delivered  the  opinion  of  the 
Court — Ftet.T),  C.  J.  concurring. 

We  granted  a  rehearing  in  this  case  principally  for  the  pur- 
pose of  considering  whether  our  decision  might  not  be  modi- 
fied so-as  to  allow  the  parties  a  new  trial.  The  merits  of  the 
case  were  not  investigated,  and  as  this  was  occasioned 
[289]  by  an  uncertainty  as  to  the  *proper  mode  of  proceed- 
ing under  the  anomalous  provisions  of  the  Practice 
Act  relating  to  interventions,  we  think  there  should  be  a  new 
trial.  In  other  respects,  we  adhere  to  our  opinion  as  hereto- 
fore expressed. 

The  judgment  is  therefore  reversed,  and  the  cause  remanded 
for  a  new  trial.    The  costs  of  this  appeal  to  abide  the  event. 
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THE  SUPREME  COURT, 

JANUARY    TERM,   1868. 


KEANE  V,  OANNOVAN  d  cd. 

EjJKffmwT—EviDgwcB  or  Eztest  of  Bouvdabies.— Where  the  plaintiff  in  er)eoi- 
ment  relies  upon  prior  posaesdon  as  evidence  of  title,  a  deed  of  the  premises  to 
him  Arom  one  not  shown  to  hare  had  at  the  date  of  its  execation  either  title  or 
possession  is  admissihle  evidence*  in  connection  with  proof  of  entry  and  occupa- 
tion under  it,  to  show  the  extent  and  honndaries  of  the  premises  of  which  pos- 
session was  claimed. 

Tax  Deed  as  Evidence.— The  statute  which  makes  a  tax  deed  prima  facie  evi- 
dence of  the  transfer  of  the  title  of  the  delinquent,  applies  only  to  deeds  executed 
upon  a  sale  for  taxes  levied  suhsequent  to  its  passage.  A  tax  deed  executed  previous 
to  the  passage  of  the  statuto,  is  not  admissible  as  evidence  of  title  without  proof 
that  all  the  requirements  of  the  law  authorizing  its  execution  had  been  complied 
with. 

OmcEE— Pbesubeftiox  as  to  Pebforxarce  of  Duty.— Where  an  officer,  in  mak- 
ing a  sale  of  property,  acts  under  a  naked  statutory  power  with  a  view  to  divest, 
upon  certain  contingencies,  the  title  of  the  citizen,  the  purchaser  relying  upon  the 
execution  of  the  power  must  show  that  every  preliminary  step  prescribed  by  the 
law  has  been  followed.  No  presumption  is  in  such  case  to  be  indulged  that  the 
officer  has  performed  his  duty,  or  complied  with  the  law. 

>  Cited  as  authority  in  Hicks  v.  Coleman,  25  Cal.  139;  Kile  v.  Tubbs,  23  Oal.  437; 
Davis  V.  Parley t  SO  Gal.  636.  And  see  as  to  doctrine  of  constructive  possession,  ffoag 
V.  Pierce,  28  Cal.  187;  McKee  v.  Oreene,  31  Cal.  418;  Ayers  v.  Bensley,  32  Cal.  620; 
Walsh  V.  ffiU,  88  Cal.  487;  Cannon  v.  Union  Lumber  Co.,  88  Cal.  674;  Wo^skiU  v. 
Malajomch,  89  Cal.  280;  Hughes  v.  Hazard,  Oct.  T.  1871  (not  reported) ;  Donahue  v. 
OaUavan,  April  T.  1872  (not  reported.) 
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PBEsxTiiPnoN  AS  TO  COMPLIANCE  WFRS  Leoal  FoBtfALmss.— The  rule  by  Which  a 
presumption  of  compliance  with  legal  formalities  in  a  Bale  by  officers,  or  trustees, 
is  sometimes  raised  by  lapse  of  time  with  possession  in  the  purchaser,  only  author- 
izes the  presumption  as  to  intermediate  steps  in  Hie  proceeding.    That  which 

[292]  is  the  foundations  of  the  authority  to  sell,  as  *well  as  the  execution  of  the  deed 
by  which  the  sale  is  consummated,  is  not  within  the  rule,  and  must  in  all  cases 
be  prov^. 

Idem.— Thus,  if  f^om  lapse  of  time  since  the  execution  of  a  tax  deed  and  posses- 
sion by  the  purchaser  under  it,  presumptions  could  be  indulged  in  support  of 
any  of  the  preliminary  acts  essential  to  the  exercise  of  the  power  of  sale,  they 
could  only  be  in  favor  of  the  acts  between  the  assessment  and  the  execution  of  the 
deed,  and  not  of  the  assessment  itself,  which  was  the  foundation  of  all  subsequent 
proceedings. 

EjEoncERT— Tax  TxTLE.~Where  in  an  action  of  ejectment  the  defendant  claimed 
title  under  a  tax  sale,  and  to  proye  an  admission  of  title  in  him  by  plaintiff,  oflered 
in  evidence  a  complaint  in  an  action  by  the  plaintiff  against  a  third  person,  in 
which  it  was  averred  that  in  consequence  of  the  neglect  of  the  plaintiff's  agent  the 
premises  were  sold  for  taxes  and  no  redemption  was  made,  and  that  the  sale 
thereby  became  absolute,  in  consequence  of  which  neglect  of  the  agent  the  plain- 
tiff had  sustained  damage:  Eeldf  that  the  complaint  was  inadmissible  for  that 
purpose;  that  the  statements  in  it  did  not  amount  to  an  adnussion  of  title,  and 
that  even  if  they  did  the  admission  would  not  operate  to  transfer  such  title. 

•  Desobiption  of  Pbopebtt  in  Deed. — The  description  of  property  in  a  tax  deed 

must  be  certain  of  itself,  and  not  such  as  to  require  evidence  aliunde  to  make  it 
certain. 

"Idem— Deed  Yoid  vob  Ungebtaiktt.— A  tax  deed  in  which  the  property  is  de- 
scribed as  follows:  "A  lot  on  Dupont  Street,  one  hundred  and  thirty-seven  feet 
and  six  inches  from  the  north-west  comer  of  Washington  Street,  with  the  improve- 
ments  thereon  12x100,"  is  void  for  uncertainty  of  the  description. 

Abandonment  not  Showk  by  Failube  to  Pay  Taxes.— The  payment  of  taxes  by 
the  grantee  in  a  tax  deed  upon  the  property  for  a  portion  of  the  time  he  is  in  pos- 
session, claiming  title  under  the  deed,  is  not  by  itself,  disconnected  fh>m  other 
dronmstaiices,  evidence  that  the  owner  has  abandoned  the  property. 

•  Abandonment  Infebbed  fbom  Lapse  of  TiTLE.^An  abandonment  may  in  some 

cases  be  inferred  from  the  lapse  of  time  and  the  delay  of  the  first  occupant  in 
asserting  his  claim  to  the  possession  against  parties  subsequently  entering  upon 
the  premises,  but  in  such  cases  the  leaving  of  the  premises  must  have  been 
voluntary,  and  without  any  expressed  intention  to  resume  the  possession. 

s  Agenoy  to  Bssxtt  Pbesxtmftion  of  Abandonment.— The  fact  that  a  party,  when 
ceasing  to  occupy  premises,  left  an  agent  in  charge  of  them,  is  of  itself  sufficient 
to  rebut  the  presumption  of  abandonment  arising  from  th%oessation  of  his  occu- 
pancy, and  to  render  the  question  of  abandonment  one  of  intention  proper  for 
determination  by  a  Jury  from  the  circumstances. 

«  Ejectment— Title  undeb  Van  Ness  Obdinance.— A  defendant  in  er)ectment  for 
a  lot  in  San  Francisco,  who  had  possession  of  the  premises  on  the  first  day  of 

3  Cited  as  authority  in  Qarwood  t.  Battings,  88  CaL  224;  People  t.  Mafioney,  55 
OaL288. 

s  Title  by  possession  and  abandonment,  cited  as  authority  in  Moon  v.  BoUina,  86 
OaL  839;  and  see  WU»on  v.  Cleaveland,  SO  Gal.  202;  8L  John  v.  JECidd,  26  Cal.  272; 
Bichaixiaon  v.  McKuUy,  24  Cal.  854;  Myers  v.  Spootier,  55  Cal.  261. 

Doctrine  of  constructive  possession  under  deed,  affirmed  in  Walsh  v.  HiUf  88  Gal. 
487,  citing  numerous  authorities;  and  see  Cannon  v.  Union  L.  Oo.,  88  Gal.  674; 
Wo^f'skiU  V.  MalajowUih,  89  GaL  280. 

*  See  Wolf  V.  Baldvrin,  19  OaL  80;  Polac  t.  MoGraih,  82  Gal.  15:  Judaon  t. 
Jfottoy.40OaLM9.  ^^ 
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Jannary,  1855,  and  thenoe  np  to  the  mtrodnction  of  the  Van  Ness  Ordinanoe,  can- 
not invoke  the  protection  of  that  ordinance  when  the  issue  in  the  action  is  whether 
his  pofBession  was  acquired  by  an  introsion  upon  the  prior  rights  of  the  plaintiff. 

PoasEBSiON  Etidence  of  Seizin  in  Fee. — The  possession  of  real  property  is  evi- 
dence of  seizin  in  fee  in  the  possessor,  and  no  further  or  higher  evidence  of  title 
is  required  to  enable  a  party  claiming  through  the  possessor  to  recover  in  ejectment 
until  the  defendant  shows  an  anterior  possession,  or  traces  title  from  a  paramount 
source. 

Tenakt  in  Possession  Liable  fob  Bent. — *A  tenant  in  possession  of  premises,    [  293  ] 
who  is  sued  in  ejectment,  is  not  released  from  liability  to  the  plaintiff  for 
the  use  of  the  premises  from  the  fact  that  he  has  paid  rent  to  his  landlord.    If 
compelled  to  pay  any  further  sum  by  the  action,  he  can  have  recourse  upon  his> 
landlord  for  the  same 

Appeal  from  the  Twelfth  Judicial  District. 

This  was  an  action  of  ejectment  to  recover  a  lot  of  land 
situated  within  the  City  and  County  of  San  Francisco.  The 
complaint  was  filed  April  10th,  1860.  On  the  trial  the  plaintiff 
introduced  and  gave  in  evidence  the  following  instruments: 

1.  A  power  of  attorney  from  J.  B.  Bayerque  to  Francois 
L.  A.  Pioche,  dated  August  20th,  1859,  authorizing  and  em- 
powering the  said  attorney  to  sell  and  convey  the  premises  in 
controversy. 

2.  The  deed  of  the  premises  from  J.  B.  Bayerque,  by 
Pioche  his  attorney,  to  the  plaintiff,  acknowledged  and  re- 
corded March  23d,  1860. 

3.  The  judgment  and  decree  of  the  District  Oourt,  entered 
on  February  11th,  1857,  in  an  action  wherein  J.  B.  Bayerque 
was  plaintiff,  and  Sothereo  Driard  and  Jean  Branger  and 
others  were  defendants,  which  action  was  brought  to  foreclose 
a  mortgage  executed  by  the  defendants  Driard  and  Branger, 
covering  the  premises  in  controversy,  and  by  which  judgment 
and  decree  the  premises  were  ordered  to  be  sold  to  satisfy 
the  amount  found  due  to  the  plaintiff  in  said  action,  the 
holder  of  the  mortgage,  which  amount  exceeded  $4,000. 

4.  An  order,  dated  February  18th,  1857,  issued  upon  said 
judgment  and  decree  out  of  the  said  Court  under  the  seal 
thereof,  directed  to  the  Sheriff  of  the  City  and  County  of  San 
Francisco,  directing  a  sale  of  said  premises. 

5.  The  certificate  and  return  of  the  said  Sheriff  upon  said 
order,  showing  a  sale  of  said  premises  on  the  twelfth  of  March, 
1857,  and  the  purchase  of  the  same  at  said  sale  by  the  said  J 
B.  Bayerque 
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6.  A  deed  embracing  the  premises  in  controversy  executed 
by  the  Sheriff  to  the  said  Bayerque,  bearing  date  Sept.  14th, 
1857. 

7.  A  deed  embracing  the  premises  in  controversy  executed 

and  delivered  by  Francois  Mondolet  to  the  said  Driard 
£294]     and  Branger,  *dated  March  3d,  1853,  and  which  was 
duly  acknowledged  and  recorded  on  the  same  day. 

8.  A  deed  from  Philip  Bamirez  to  Francois  Mondolet 
covering  the  premises,  bearing  date  April  3d,  1851,  and  re- 
corded January  24th,  1852. 

The  plaintiff  then  proved  that  Mondolet  was  in  the  posses- 
sion of  the  premises  in  the  latter  part  of  1850  and  the  first 
part  of  1851;  that  he  had  a  two  story  frame  building  on  the 
premises  in  which  he  kept  a  restaurant,  which  was  carried  on 
by  himself;  that  he  occupied  the  premises  up  to  June,  1851, 
when  the  building  was  bnmed  down;  that  the  defendants  were 
in  possession  of  the  premises  at  the  commencement  of  the 
action,  and  that  the  value  of  their  use  and  occupation  since 
then  was  fifty  dollars  per  month. 

On  the  part  of  the  defendants  it  was  proved  that  Dumar- 
theray,  one  of  them,  went  into  the  possession  of  the  premises 
in  the  summer  of  1852,  and  that  he  and  parties  cla/jning  under 
him  have  continued  in  the  possession  ever  since.  After  pro- 
ducing the  tax  deed  of  1851,  mentioned  by  tbe  Court  in  its 
opinion,  the  defendants  offered  to  prove  the  payment  of  taxes 
on  the  lot  by  Dumartheray  since  1852,  except  for  the  years 
1857  and  1858,  as  evidence  of  his  claim  as  owner  of  the 
premises,  and  to  show  an  abandonment  of  them  by  Mondolet. 
Upon  objection  of  the  plaintiff,  the  proof  offered  was  ex- 
cluded, and  the  defendants  excepted.  Tne  defendants  also 
offered  to  prove  the  value  of  the  improvements  upon  the 
premises,  but  upon  objection  of  the  plaintiff,  the  proof  was 
excluded,  on  the  ground  that  there  was  nothing  in  the  plead- 
ings to  authorize  its  introduction.  The  answer  did  not  make 
any  reference  to  the  existence  of  any  improvements  upon  the 
premises. 

The  Court  charged  the  jury  as  follows:  '*  That  the  question 
before  them  was  one  of  prior  possession,  as  neither  party 
showed  any  documentary  title  from  the  city;  that  if  they  find 
that  Mondolet  was  in  possession  prior  to  the  defendants'  pos- 
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session,  it  was  sufficient  to  maintain  the  action,  unless  that 
possession  was  abandoned;  that  the  question  of  abandonment 
was  one  of  intention  of  which  they  were  to  judge  exclusively; 
that  in  order  to  do  so,  they  must  take  into  consideration  all 
the  facts  and  circumstances  before  them  in  evidence;  that 
the  Van  Ness  Ordinance  had  no  application  at 
^this  time  to  determine  the  cause  in  favor  of  either  [295] 
party  in  this  suit." 

The  plaintiff  obtained  a  verdict.  A  motion  for  a  new  trial 
was  made  on  various  grounds,  and  among  others  for  alleged 
insufficiency  of  the  evidence  to  justify  the  verdict,  and  waa 
overruled.  All  other  material  facts  appear  in  the  opinion  of 
the  Court.     The  defendants  appeal. 

Earl  BarUeU^  for  Appellant. 

I.  The  Court  erred  in  allowing  the  deed  from  Ramirez  to 
Mondolet  to  be  read  in  evidence  when  no  title  was  shown  in 
the  former.  (Lines  v.  Steamer  Senatoi*,  1  Cal.  462;  JUateer  v. 
Brown,  Id.  224,) 

II.  The  Court  erred  in  refusing  to  allow  the  tax  deed  of 
Buckingham,  the  Treasurer  of  the  County  of  San  IVancisco, 
to  Dumartheray,  and  the  complaint  in  the  case  of  Mondolet  v. 
Dufan,  to  be  read  in  evidence. 

1.  These  papers  showed  the  title  had  passed  to  the  defen- 
dant by  virtue  of  the  tax  deed.  (JaxJcson  v.  Philips,  9  Cow. 
110;  HariweU  v.  Boot,  19  John.  345;  Sternberg  v.  Heoffer,  11 
Id.  513.) 

2.  Said  d^ed  being  ten  years  old,  the  correctness  of  all 
proceedings  in  the  assessment  and  sale  of  the  lot,  coupled 
with  defendants'  possession,  were  to  be  presumed.  (Mat- 
thew's Presumptive  Evidence,  271-277;  Johnson  v.  Emerson, 
4  Pick.  160;  Thomas'  Lessee  v.  Eorlacker,  1  Dal.  14;  Green  v. 
CaviUaud,  10  Cal.  331;  Brovm  v.  CoviUaud,  6  Id.  571.) 

3.  Said  deed,  together  with  said  complaint  offered,  consti- 
tuted an  admission  of  title  in  the  defendant  Dumartheray. 
(HurOer  v.  Hays,  3  Cal.  306;  Tartar  v.  Hall,  Id.  266;  Parke 
V.  Kilham,  8  Id.  79;  Burnett  v.  Dickinson^  Id.  115;  Mitchell  v. 
Seed,  9  Id.  205;  McGee  v.  Stone,  Id.  606;  Snodgrass  v.  Bicketts, 
13  Id.  662.) 

4.  Said  deed  and  complaint  constituted  a  color  of  title  in 
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Dumartheray,  and  were  evidence  to  show  that  Dumartheray 
entered  and  claimed  as  owner  and  therefore  good  against  a 
mere  prior  possessor.  (lAvingaton  v.  Peru  Iron  Co,,  9  Wend. 
511;  8  Cow.  589;  13  John.  120;  9  Id.  180;  2  Oaines, 
[296]  183;  6  Serg.  &  E.  354;  2  *Mason,  536;  Gregtyry  v. 
Haynea,  13  Cal.  595;  Hubbard  v.  SuUivan,  18  Id.  508.) 

in.  The  Court  erred  in  refusing  to  allow  the  defendants 
to  prove  the  payment  of  taxes  as  evidence  of  ownership,  or 
of  abandonment  by  Mondolet,  also  the  value  of  the  improve- 
ments. (Ibrd  V.  EoUon,  5  Cal.  21;  Wielch  v.  SuUivan,  8  Id. 
202,  611.) 

rV.  The  Court  erred  in  refusing  to  allow  the  tax  deed  by 
Patch,  Tax  Collector,  to  be  read  in  evidence,  on  account  of 
the  insufficiency  in  the  description  of  the  premises  recited  in 
the  deed.  (1  Selden,  N.  T.  236;  Daiia  v.  FiecOer,  2  Kern. 
40;  Sharp  v.  8pi^,  4  Hill,  76;  Talman  v.  White,  2  Coins.  66; 

13  How.  18;  Kelsey  v.  Abbott,  13  Cal.  609;  Lackman  v.  Clark, 

14  Id.  131;  Patch  v.  Moore,  12  Id.  265.)  The  defendants  had 
the  right  to  show  by  parol  the  meaning  of  the  figures ' '  12x100  " 
in  the  description  in  the  tax  deed.  (Story  on  Cont.  677;  10 
Texas,  546;  13  B.  Monroe,  Ky.  477;  16  Missouri,  210;  13  111, 
708;  2  Kern.  40;  4  E.  D,  Smith,  N.  T.  215.) 

y.  The  Court  erred  in  charging  the  jury  that  the  question 
of  abandonment  was  a  question  of  intention  in  this  case,  and 
exclusively  a  question  of  fact,  and  that  the  Van  Ness  Ordi- 
nance had  no  operation  in  favor  of  the  defendants  to  the 
action.  (Davia  v.  Butler,  6  Cal.  510;  1  Watts,  46;  5  Id.  13, 
173,  284,  359;  1  Serg.  120;  Whitney  y.  Wright,  1§  Wend.  171; 
10  Cal.  331;  WoI/y.  Baldmn,  19  Id.  306.) 

YI.  The  Court  erred  in  refusing  a  new  trial  for  the  in- 
sufficiency of  the  evidence  to  justify  the  verdict 

H,  S.  Love,  for  Bespondent. 

I.  It  was  clearly  proper  for  the  Court  not  only  to  allow 
the  plaintiff  to  prove  that  Mondolet  was  in  possession,  but 
that  he  entered  under  color  of  title,  and  while  so  being  in 
possession  he  claimed  under  color  of  title. 

II.  There  was  no  error  in  refusing  to  allow  the  tax  deed 
from  Buckingham  to  Dumartheray  to  be  read  in  evidence. 
The  statute  of  1857  has  no  application  to  the  Buckingham 
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deed  given  in  1851.  (Btekman  v.  Bingham,  1  Seld.  366; 
Stryker  v.  Kelley,  2  Denio,  323;  Varick  v.  IMman,  2 
Barb.  113.)  As  no  title  passed  by  *the  deed,  no  pre-  [297] 
sumptions  wiU  be  indulged  in  by  reason  of  the  deed 
"being  ten  years  old."  The  complaint  in  the  case  of  Mon- 
dolet  y.  Dufan  was  inadmissible  for  any  purpose,  and  was 
clearly  inadmissible  as  constituting  an  admission  of  title  in 
the  defendant  Dumartheray. 

m.  There  was  no  error  in  the  Court  refusing  to  allow  the 
defendants  to  prove  the  payment  of  taxes  by  Dumartheray 
for  a  portion  of  the  time  in  which  he  had  been  in  possession. 
Dumartheray  could  acquire  no  title  by  so  doing.  In  equity 
he  was  bound  to  pay  them,  and  the  payments  are  to  be  re- 
garded as  advancements  for  the  benefit  of  the  owner.  (Kelley 
V.  AbboU,  13  Cal.  619.) 

IV.  The  Court  properly  refused  to  allow  the  defendants 
to  prove  the  value  of  their  improvements  by  way  of  "  set-oflF," 
no  improvements  having  been  pleaded. 

y.  There  was  no  error  in  the  Court  refusing  to  allow  the 
tax  deed  from  Patch,  Collector,  to  be  read  in  evidence. 
(Sharp  V.  Spier,  4  Hill,  76,  90,  91;  Sharp  v.  Johnson,  Id.  102, 
103;  2Comst.  170-172;  2  Barb.  344;  4  Denio,  237;  Black- 
well,  151-154,  330;  Id.  450,  sec.  16;  4  Hill,  76-91,  d  seq.;  8 
Cal.  344;  Tollman  v.  White,  2  Comst.  66;  Lessee  of  Perkins  y, 
DUMe,  10  Ohio,  433;  Burchard  v.  Hubbard  et  al,,  11  Id.  316,) 

VI.  The  recitals  of  the  deed  from  Patch,  Tax  Collector, 
were  insufficient  for  any  purpose.  (1  McLean,  321;  Gould's 
PL  189,  sec.  29,  3d  ed.;  1  Comst.  79;  13  Cal.  609;  Loher  v. 
Laiham,  15  Id.  418-420.) 

VII.  The  tax  deed  from  Patch,  the  Collector,  was  not 
prima  facie  evidence  of  the  facts  therein  contained.  (Ferris 
c.  Coover,  10  Cal.  589,  632,  633;  Kelsey  v.  At^U,  13  Id.  609, 
619;  Lackman  v.  Cflark,  14  Id.  131;  2  Comst.  66;  2  Denio, 
323;  1  Seld.  366;  2  Barb.  113.) 

Vm.  There  was  no  error  in  the  Court  refusing  to  allow 
the  defendants  to  show  by  parol  testimony  the  meaning  of 
the  figures  12x100.     (Blackwell,  152-154  note.) 

IX.  The  Court  committed  no  error  in  submitting  the 
question  of  abandonment  to  the  jury,  and  in  charging  the 
jury  that  the  Van  Ness  Ordinance  had  nothing  to  do  with 
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this  case.     (10  Cal.  589;  Act  of  Assembly  of  Penn., 
[298]     passed  Dec.  30th,  1786;  1  Watts,  *46-49,  52;  1  Serg. 

&  E.  120;  5  Serg.  &  Watts,  284-301;  4Teates,  534, 
WMney  v.  Wright,  15  Wend.  171;  8  Cal.  144,  affirmed  in  Id. 
223;   9  Id.  5;  10  Id.  183,  and  cases  there  cited  by  respon 
dent's  counsel;  Laws  of  1858,  54,  sec.  9.) 

X.  Dumartheray  coidd  acquire  no  title  under  the  tax 
deed  from  Patch  to  Bartlett,  his  grantor.  (Blackwell,  460- 
i71;  10  Gal.  609;  22  Maine,  371;  12  111.  442.) 

XI.  The  tax  deed  from  Buckingham  to  Dumartheray  being 
i^ine  years  old,  is  not  to  be  regarded  as  an  ancient  deed^  and 
nothing  will  be  presumed  in  relation  to  it.  (6  Wheat.  119; 
Blackwell,  48,  88,  89,  604;  JUen  v.  SmUh,  1  Leigh,  231;  4 
Hill,  86;  4  Wheat.  77,  et  seq.;  Thatcher  v.  PoweU,  6  Id.  119; 
Blackwell,  619;  Ex  parte  Newman,  9  Gal.  526.) 

Field,  C.  J.  delivered  the  opinion  of  the  Court— OoPE,  J* 
and  Norton,  J.  concurring. 

This  is  an  action  for  the  possession  of  certain  real  estate 
situated  within  the  city^of  San  Francisco.  The  plaintiff 
bases  his  right  to  recover  upon  title  as  evidenced  by  the  pos- 
session in  1850  and  1851  of  one  Mondolet,  through  whom  ho 
claims.  The  defendants  rely  upon  two  tax  deeds,  one  exe* 
cuted  by  the  Treasurer  of  the  county  of  San  Francisco  in 
March,  1851,  and  the  other  executed  by  the  Tax  Collector  of 
the  City  and  County  of  San  Francisco  in  June,  1858,  and 
upon  an  alleged  abandonment  of  the  premises  by  Mondolet, 
and  the  operation  of  the  Van  Ness  Ordinance.  On  the  trial 
the  plaintiff  produced  and  gave  in  evidence,  against  the 
objection  of  the  defendants,  a  conveyance  of  the  premises 
from  one  Bamirez  to  Mondolet,  executed  in  April,  1851,  and 
then  proved  that  Mondolet  was  in  the  possession  of  the  prem- 
ises in  1850  and  occupied  them  until  June,  1851;  that  during 
this  period  there  was  a  two-story  building  thereon,  which 
Mondolet  used  as  a  restaurant  until  it  was  destroyed  by  fire; 
and  that  the  defendants  were  in  the  possession  at  the  com- 
mencement of  the  action.  The  plaintiff  also  gave  proof  of 
the  value  of  the  use  and  occupation. 

The  tax  deeds  offered  by  the  defendants,  and  the  evidence 
in  connection  with  them,  were  excluded  upon  the  objection 
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of  the  plaintiff.  Proof  of  the  payment  of  taxes,  as 
evidence  of  ownership  by  the  ^defendants  and  of  [299} 
abandonment  by  Mondolet,  was  rejected;  and  the 
alleged  abandonment  was  submitted  upon  other  proof  as  a 
question  of  fact  to  the  jury.  The  Court  refused  to  admit 
evidence  of  the  value  of  the  improvements  as  a  set-off  to  the 
damages  claimed,  and  held  that  the  Yan  Ness  Ordinance  had 
no  operation  in  favor  of  the  defendants.  The  jury  found  for 
the  plaintiff  and  assessed  his  damages  at  three  hundred  dol- 
lars, and  judgment  was  entered  upon  the  verdict. 

Various  errors  are  assigned  for  a  reversal  of  the  judgment. 
These  arise  upon  the  ruling  of  the  Court  below  in  admitting 
the  conveyance  from  Bamirez  to  Mondolet;  in  excluding  the 
tax  deeds  and  evidence  offered  in  connection  with  them;  in 
rejecting  proof  of  the  payment  of  taxes  and  the  value  of  the 
improvements;  and  upon  the  instructions  to  the  jury  on  the 
question  of  abandonment  and  the  operation  of  the  Yan  Ness 
Ordinance;  and  upon  the  refusal  of  a  new  trial  for  the  alleged 
insufficiency  of  the  evidence  to  justify  the  verdict. 

1.  The  conveyance  from  Bamirez  to  Mondolet  was  admis- 
sible, as  showing  the  extent  and  boundaries  of  the  premises 
of  which  Mondolet  claimed  possession.  If  Bamirez  had  no 
title,  of  course  no  title  passed  by  his  conveyance,  and  the 
defendants  were  not  prejudiced  by  its  introduction  in  evi- 
dence. 

2.  The  tax  deed  of  the  County  Treasurer,  executed  in 
March,  1861,  was  inadmissible  without  preliminary  proof  that 
all  the  requirements  of  the  law  authorizing  its  execution  had 
been  complied  with.  The  statute  which  makes  a  tax  deed 
prima  facie  evidence  of  the  transfer  of  the  title  of  the  delin- 
quent had  not  then  been  passed.  That  statute  only  applies 
to  deeds  executed  upon  a  sale  for  caxes  subsequently  levied. 
Nor  was  any  presumption  to  be  indulged  that  the  Treasurer, 
and  the  officers  whose  acts  preceded  his,  had  complied  with 
the  law.  It  was  not  a  case  in  which  presumptions  could  be 
indulged  that  the  officers  had  done  their  duty.  They  acted 
under  a  naked  statutory  power,  with  a  view  to  divest,  upon 
certain  contingencies,  the  title  of  the  citizen,  and  in  all  such 
cases  the  purchaser  relying  upon  the  execution  of  the  power 
must  show  that  every  preliminary  step  prescribed  by  the  law 
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has  been  followed.  (WiUiams  v.  PeyUyria  Lessee,  4 
[300]     Wheat.  78;  Varick  v.  ^TaUman,  3  Barb.  113.)    Nor 

was  any  presnmption  to  be  indulged  that  aU  the  pre- 
liminary steps  had  been  followed  from  the  length  of  time  the 
deed  had  been  executed  and  the  grantee  had  been  in  the 
possession  of  the  premises.  There  are  many  transactions  of 
which  it  is  impossible  or  extremely  difficult,  after  the  lapse 
of  little  time,  to  produce  the  proper  evidence,  and  in  favor  of 
the  regularity  of  which  presumptionA  are  in  consequence  made 
by  the  law.  "Thus,"  says  Greenleaf,  "  where  an  authority  is 
given  by  law  to  executors,  administrators,  guardians,  or  o^er 
officers,  to  make  sales  of  lands  upon  being  duly  licensed  by 
the  Courts,  and  they  are  required  to  advertise  the  sales  in  a 
particular  manner,  and  to  observe  other  formalities  in  their 
proceedings,  the  lapse  of  sufficient  time  (which  in  most  cases 
is  fixed  at  thirty  years)  raises  a  conclusive  presumption  that 
all  the  legal  formalities  of  the  sale  were  observed.  The  license 
to  sell,  as  well  as  the  official  character  of  the  party,  being 
provable  by  record  or  judicial  registration,  must  in  general 
be  so  proved,  and  the  deed  is  also  to  be  proved  in  the  usual 
manner;  it  is  only  the  intermediate  proceedings  that  are  pre- 
sumed. PrcbcUis  extremis  prcesumuntur  media.  The  reason  of 
this  rule  is  found  in  the  great  probability  that  the  necessary 
intermediate  proceedings  were  all  regularly  had,  resulting 
from  the  lapse  of  so  long  a  period  of  time,  and  the  acquies- 
cence of  the  parties  adversely  interested,  and  in  the  great 
uncertainty  of  titles,  as  well  as  the  other  public  mischiefs, 
which  wordd  result  if  strict  proof  were  required  of  facts  so 
transitory  in  their  nature,  and  the  evidence  of  which  is  so 
seldom  preserved  with  care.  Hence,  it  does  not  extend  to 
records  and  public  documents^  which  are  supposed  always  to 
remain  in  the  custody  of  the  officers  charged  with  their 
preservation,  and  which,  therefore,  must  be  proved,  or  their 
loss  accounted  for  and  supplied  by  secondary  evidence." 
(Evidence,  vol.  1,  sec.  20.)  If,  in  accordance  with  the 
reasons  thus  stated  by  Greenleaf,  presumptions  could  be  in- 
dulged in  support  of  any  of  the  preliminary  acts  essential  to 
the  exercise  of  the  power  of  sale  by  the  County  Treasurer  in 
the  present  case,  they  could  only  be  indulged  in  favor  of  the 
actR  between  the  assessment  and  the  execution  of  the  tax 
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deed;  none  could  be  indulged  in  favor  of  the  assessment 
itself,  which  was  the  foundation  of  all  subsequent 
proceedings.  The  assessment  consist-^ing  in  the  [301] 
listing  and  yaluation  of  the  property  for  the  purpose 
of  taxation,  was  also  matter  of  record  kept  by  the  Assessor, 
and  delivered  by  him  to  the  Auditor  of  the  county.  From  it, 
after  it  had  been  corrected  by  the  Board  of  Equalization  of 
ihe  county,  the  duplicate  was  prepared  upon  which  the  Treas- 
urer proceeded  to  demand  the  tax  and  sell  the  property. 
This  record  of  the  assessment  was  not  produced,  nor  was  any 
evidence  offered  of  the  assessment,  or  of  any  of  the  acts  made 
by  the  statute  essential  prerequisites  to  the  sale.  The  validity 
of  the  deed  of  the  Treasurer  was  rested  upon  presumptions  in 
favor  of  the  acts  of  public  officers,  and  the  lapse  of  time  since 
it  was  executed  and  the  grantee  has  been  in  possession  of  the 
premises. 

In  connection  with  this  tax  deed,  the  defendants  offered  the 
complaint  of  Mondolet  in  an  action  brought  by  him  against 
one  Dufan,  as  constituting  an  admission  of  title  in  the  defen- 
dant Dumartheray.  It  was  rejected  as  evidence  for  the  pur- 
pose stated,  but  was  subsequently  admitted  as  evidence  of 
abandonment.  The  action  was  brought  to  recover  damages 
from  Dufan,  who  was  Mondolet's  agent,  for  having  allowed 
the  premises  to  be  sold  for  taxes.  In  the  complaint  the 
plaintiff  alleges,  that  in  consequence  of  the  neglect  of  his 
agent  the  premises  were  sold  and  redemption  was  not  made, 
and  that  the  sale  thereby  became  absolute,  and  that  he  had 
in  consequence  sustained  damages  to  the  amount  of  $1,500. 
These  statements  do  not  amount  to  an  admission  of  title  in 
the  purchaser  at  the  tax  sale,  and  even  if  they  did,  the 
admission  would  not  operate  to  transfer  such  title.  They 
only  show  that  Mondolet  believed  that  he  had  suffered  to  a 
certain  amount  from  the  negligence  of  his  agent. 

The  tax  deed  from  the  Collector  of  the  City  and  County  of 
San  Francisco,  executed  in  June,  1858,  was  properly  excluded 
for  uncertainty  in  the  description  by  which  the  property  was 
assessed  and  sold,  as  set  forth  in  the  deed  itself.  The  de- 
scription is  as  follows:  ''A  lot  on  Dupont  Street,  one  hundred 
and  thirty-seven  feet  and  six  inches  from  the  north-west  corner 
of  Washington  Street,  with   the  improvements  thereon  — 
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12  X 100."    This  description  does  not  state  where  Dupont  or 
Washington  Streets  are  situated — whether  in  or  out  of  the  city 

of  San  Francisco.    But  assuming  that  streets  by  these 
[302]     names  exist  in  the  city  of  San  Francisco,  it  does  *not 

appear  in  which  direction  from  the  north-west  comer 
of  Washington  Street  the  lot  assessed  is  distant  one  hundred 
and  thirty*seyen  feet  and  six  inches.  Nor  does  the  description 
give  the  dimensions  or  form  of  the  lot,  or  show  in  what  direc- 
tion its  lines  run,  after  the  distance  from  Washington  Street 
is  reached.  The  figures  "12  x  100"  in  the  deed  are  as  unin- 
telligible as  so  many  hieroglyphics,  whatever  technical  mean- 
ing may  be  attached  to  them  by  the  custom  of  auctioneers, 
assessors,  and  property  holders  in  the  city  of  San  Francisco. 
In  advertising  the  property  for  sale  the  Collector  follows  the 
description  in  its  assessment,  and  the  Assessor  is  expected  to 
give  and  should  give  the  description  in  ordinary  language, 
and  not  by  signs  in  use  by  a  particular  class  in  a  particular 
locality.  The  figures  may  apply  to  different  standards  of  . 
measurement — to  inches,  feet,  or  varas — and  by  all  these 
standards  the  dimensions  of  property  are  given  in  convey- 
ances in  San  Francisco.  It  is  not  sufficient  that  a  similar 
description,  in  a  contract  or  conveyance  between  individuals, 
might  be  shown  by  parol  evidence  to  have  been  intended  for 
particular  premises.  The  description  must  be  certain  of 
itself,  and  not  such  as  to  require  evidence  aliunde  to  render 
it  certain.  The  statute  requires  the  Collector  in  his  publica- 
tion of  the  delinquent  list  to  give  "such  a  condensed  descrip- 
tion of  the  property  that  it  may  be  easily  knoum.'^  (Bevenue 
Act  of  1857,  sec.  15.)  A  description  which  cannot  be  made 
intelligible  without  resort  to  extrinsic  evidence  is  not  one  of 
this  character.  Certainty  in  the  description  is  required  to 
apprise  the  owner  that  his  property  is  advertised  for  sale,  and 
to  enable  him  to  prevent  the  sale  by  the  payment  of  the  taxes 
thereon,  and  to  impart  information  to  bidders  of  the  actual 
extent  and  location  of  the  premises  to  be  sold.  All  subse- 
quent proceedings  depend  upon  this  certainty.  An  inaccurate 
or  an  uncertain  description  defeats  every  step  subsequently 
taken,  and,  as  we  have  already  said,  the  uncertainiy  cannot 
be  cured  by  evidence  aliunde.  "A  description,"  says  Black- 
well,  "  sufficiently  clear  to  convey  land  between  man  and  man, 
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and  which,  if  contained  in  an  agreement  to  oonTey,  nt^ould 
authorize  a  Court  of  Equity  to  decree  a  specific  execution, 
will  not  answer  in  the  proceedings  to  enforce  the  collection 
of  a  tax.  In  the  case  of  private  transactions,  the 
Courts  in  construing  the  docu-*ments  endeavor  to  [303] 
collect  the  intention  of  the  parties,  and  give  that  in- 
tention effect.  If  a  latent  ambiguity  exists  in  the  description, 
parol  evidence  is  resorted  to  for  the  purpose  of  explaining  it 
and  giving  to  the  intention  of  the  parties  complete  operation; 
and  when  the  estate  intended  to  be  conveyed  is  sufficiently 
described  in  the  deed  or  other  writing  the  addition  of  a  cir- 
cumstance, false  or  mistaken,  will  be  rejected  as  surplusage, 
in  order  to  carry  the  intention  into  effect.  But  in  these  tax 
proceedings  the  owner  of  the  estate  has  nothing  to  do — he 
intends  nothing;  the  Government  is  acting  through  its  agents 
in  hostility  to  him  and  with  a  view  of  enforcing  the  collection 
of  a  tax  from  him."  (Treatise  on  Tax  Titles,  152;  Tollman 
V.  While,  2  Coms.  70;  Dike  v.  Leivis,  4  Denio,  238.) 

3.  The  proof  as  to  the  payment  of  taxes  was  properly  ex- 
cluded. Title  to  another  man's  property  cannot  be  acquired 
by  the  payment  of  the  taxes  thereon.  And  the  payment  of 
the  taxes  by  the  occupant  in  the  present  case  for  a  portion  of 
the  time  he  was  in  possession  was  not  of  itself,  disconnected 
from  other  circumstances,  evidence  that  the  owner  had  aban- 
doned the  property. 

The  value  of  the  improvements  could  not  be  set  off  against 
the  damages  claimed,  as  no  foundation  was  laid  in  the  alle- 
gations of  the  answer  for  any  proof  on  the  subject. 

4.  The  charge  to  the  jury  on  the  subject  of  abandonment 
was  correct.  The  charge  was,  that  the  question  of  abandon- 
ment was  one  of  intention,  of  which  the  jury  was  to  judge 
exclusively,  and  that  in  order  to  do  so  they  must  take  into 
consideration  aH  the  facts  and  circumstances  before  them. 
The  question  was  correctly  stated;  it  was  plainly  one  of  in- 
tention to  be  gathered  from  the  facts.  There  was  little  evi- 
dence on  the  subject — none  from  which  the  Court  would  have 
been  warranted  in  taking  it  from  the  jury.  There  are  cases, 
undoubtedly,  in  which  an  abandonment  may  be  inferred  from 
the  lapse  of  time  and  the  delay  of  the  first  occupant  in  assert- 
ing his  claim  to  the  possession  against  parties  subsequently 
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entering  npon  the  premises.  Bat  in  such  cases  the  leaving 
of  the  premises  must  have  been  voluntary,  and  without  any 
expressed  intention  to  resume  the  possession.  In  the  case  at 
bar  it  appears  that  when  Mondolet  ceased  to  occupy  in  person 
the  premises,  he  left  an  agent  in  charge  of  them. 
[304]  This  circumstance  is  of  itself  ^sufficient  to  rebut  the 
presumption  of  abandonment  arising  from  the  fact 
that  he  ceased  to  occupy  them,  and  to  render  the  question, 
whether  in  fact  he  did  or  did  not  abandon  them,  one  for  the 
consideration  of  the  jury. 

There  was  no  error  in  the  charge  of  the  Court  that  the  Van 
Ness  Ordinance  had  no  operation  in  favor  of  the  defendants. 
By  that  ordinance  the  city  relinquished  and  granted  all  her 
title  and  claim  to  her  lands,  with  certain  exceptions,  to  the 
parties  in  the  actual  possession  thereof,  by  themselves  or 
tenants,  on  or  before  the  first  of  January,  1866,  provided 
such  possession  was  continued  up  to  the  introduction  of  the 
ordinance  in  the  Common  Council;  or  if  interrupted  by  an 
intruder  or  trespasser,  had  been  or  might  be  recovered  by 
legal  process.  The  defendant  Dumartheray  was  in  the  actual 
possession  of  the  premises  in  controversy  at  those  periods, 
but  it  was  a  possession  acquired  by  intrusion  upon  the  prior 
rights  of  Mondolet.  In  determining  the  question  whether  or 
not  there  had  been  such  intrusion,  Dumartheray,  and  those 
claiming  under  him,  could  not  invoke  the  protection  of  the 
ordinance. 

5.  Some  doubt  is  thrown  upon  the  evidence  of  the  witness 
for  the  plaintiff,  from  the  contradiction  between  his  testimony 
and  statements  in  the  complaint  filed  by  Mondolet  against 
Dufan.  Still  the  plaintiff's  case  would  not  be  materially 
changed  if  we  suppose  the  personal  occupation  of  the  prem- 
ises by  Mondolet  ceased  in  September,  1850,  and  that  the 
subsequent  occupation  until  the  .fire  in  June,  1851,  was  by 
his  agent.  The  question  of  the  prior  possession  of  Mondolet 
was  distinctly  left  to  the  jury,  and  there  is  not  sufficient  in 
the  doubts  created  as  to  the  statements  of  the  witness  to* 
justify  any  interference  with  their  action.  A  verdict  is  not 
to  be  disturbed  where  the  evidence  is  merely  conflicting.  The 
jury  having  the  witnesses  before  them  are  the  most  competent 
judges  of  the  weight  to  be  attached  to  their  testimony;  and 
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it  is  not  sufficient  that  an  appellate  Court,  looking  at  the 
testimcmy  as  it  is  written  down,  would  have  ocme  to  a  dif- 
ferent conclusion. 
Judgment  affirmed. 

The  appellants  applied  for  a  rehearing,  on  the  grounds: 
Ist.  That  the  Court  had  not  in  its  opinion  passed 
upon  the  ques-^tion  whether  the  tax  deed,  xmder     [305] 
which  Dumartheray  entered  and  which  was  found  in- 
Talid,  was  or  was  not  sufficient  to  constitute  a  color  of  title, 
and  therefore  a  good  defense  to  prior  possession. 

2d.  That  as  against  the  defendant  Cannovan  the  judgment 
should  be  modified,  so  that  no  damages  for  the  value  of  the 
use  and  occupation  should  be  recoverable  against  him,  as  it 
appeared  from  the  record  that  he  was  a  tenant  of  Dumarthe- 
ray and  paid  rent  to  him. 

Field,  0.  J.  delivered  the  opinion  of  the  Court  on  the  peti- 
tion— CoPB,  J.  concurring. 

The  possession  of  Mondolet  was  evidence  of  seizin  in  fee 
in  him,  and  no  further  or  higher  evidence  of  title  was  re- 
quired to  enable  the  plaintiff,  claiming  through  him,  to  re- 
cover, until  the  defendant  had  shown  an  anterior  possession 
or  had  traced  title  from  a  paramount  source.  (Day  v.  Alver- 
son,  9  Wend.  223;  HiU  v.  Draper,  10  Barb.  458.)  It  is  im- 
material in  this  view  whether  we  consider  the  tax  deed  to 
Dumartheray  sufficient  to  constitute  color  of  title  or  otherwise. 

The  fact  that  Cannovan  was  a  mere  tenant  of  Dumartheray, 
and  had  paid  rent  for  the  premises,  does  not  release  him  from 
liability  to  the  plaintiff.  The  action  of  ejectment  lies  only 
against  the  occupant  of  the  premises,  and  to  him  the  plaintiff 
must  look  for  compensation  for  their  use.  If  Cannovan  has 
already  paid  the  rent,  he  can  have  recourse  upon  his  landlord 
for  any  further  sum  he  may  be  compelled  to  pay  by  the  pres- 
ent action. 

Behearing  denied. 
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EEESE  V.  MAHONET.* 

I  Vebbal  Stipulations  Dibbeoarded.— Verbal  stipnl&tioDs  with  referenoe  to  pro- 
ceediDgB  in  pending  actions  cannot  be  regarded  except  so  far  aa  they  are  admitted 
by  the  parties  against  whom  tbcy  are  sought  to  bo  enforced. 
Ofezhno  Default— DnjOENCE  Requibed.— A  defendant  who,  having  suffered  a  de- 
fault, has  obtained  from  the  plaintiff  a  stipulation  that  the  default  may  be  set 
aside,  must  use  reasonable  diligence  in  applying  to  the  Court  for  the  relief  con- 
•  templated,  or  his  right  to  it  will  be  lost.    An  unexplained  delay  of  seven  years  in 
maldng  the  application  will  Justify  the  Court  in  refusing  to  enforce  the  stipula- 
tion. 
[806]    "  Idem— Showino  Bequibed.— *An  application  to  open  a  de&ult  must  be  accom- 
panied by  some  showing  of  merits.    In  the  absence  of  such  showing  it  will  b9 
denied. 

Appeal  from  the  Twelfth  Judicial  District. 

This  was  an  action  of  ejectment  to  recover  certain  lots  in 
San  Francisco  brought  against  the  appellants,  David  and 
Dennis  Mahoney,  and  ten  others. .  The  complaint  was  filed 
Oct.  31st,  1854,  and  summons  was  served  on  all  the  defen- 
dants early  in  November  following.  Only  two  of  the  defen- 
dants answered;  the  others,  including  appellants,  making 
default,  the  entry  of  which  was  made,  on  motion  of  plaintiffs, 
November  27th,  1854. 

Two  trials  were  subsequently  had  upon  the  issues  raised  in 
the  answers  of  the  defendants  who  had  appeared,  in  each  of 
which  the  jury  disagreed,  and  the  cause  was  on  the  calendar 
for  trial  again  in  September,  1861,  at  which  time  the  appel- 
lants appeared  and  moved  to  open  the  default  entered  against 
them,  and  for  Iviave  to  answer.  The  motion  was  supported 
by  a  statement  of  facts  made  by  the  counsel  of  the  appellants, 
and  admitted  to  have  the  force  of  an  affidavit,  and  was  re- 
sisted by  a  counter  statement,  admitted  to  have  like  effect, 
made  by  the  counsel  for  plaintiff. 

The  material  facts  in  these  statements  sufficiently  appear 
in  the  opinion  of  the  Court.  That  on  the  part  of  defendants 
contained  nothing  showing  that  they  had  any  defense  to  the 
action  on  the  merits.     The  motion  was  denied,  and  a  judg- 

*Commented  on  in  Satterlee  v.  Miss,  86  Csl.  618. 

^  See  mmmelmann  v.  Sullivan,  40  Cal.  125;  Bookkein  t.  NoHh  BriUsh  Im.  Oo„  88 
€al.  623. 
^See  Lewis  v.  liigneyy  ante  26y,  and  note. 
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ment  subsequently  entered  against  the  defendants,  including 
the  appellants,  for  the  recovery  of  the  premises  without  dam- 
ages. From  this  judgment,  and  from  the  order  denying  the 
opening  of  the  default,  the  appeal  is  taken. 

Sd.  A.  Sharp,  for  Appellants. 

The  default  having  been  taken  at  the  plaintiff's  instance, 
and  in  violation  of  his  agreement  with  the  defendant,  Dennis 
Mahoney,  and  the  plaintiff  having  the  authority  to  open  this 
default,  cannot  complain  that  the  defendant  was  guilty  of 
laches  in  not  applying  to  the  Court  on  his  return  to  the  State. 
The  violation  of  the  agreement  by  the  plaintiff  was  a  wrong 
of  which  he  could  take  no  advantage. 

Until  he  had  this  default  set  aside,  and  thereby  re- 
stored the  ^defendant  to  his  rights  under  the  agree-     [307] 
ment,  the  defendant  was  not  obliged  to  take  any  action 
in  the  matter.     He  was  not  obliged  to  enforce  through  the 
Court  what  the  plaintiff  had  agreed  and  had  the  power  to  do. 

Hall  McAllister,  for  Bespondent. 

I.  As  the  alleged  agreements  with  the  Mahoneys  were  all 
verbal,  they  can  only  be  regarded  and  enforced  to  the  extent 
that  they  are  admitted  by  the  plaintiff,  and  especially  should 
this  be  so  in  reference  to  a  verbal  promise  alleged  to  have 
been  made  in  November,  1854,  never  in  any  way  recognized 
by  the  party  against  whom  it  is  now  invoked,  and  set  up  for 
the  first  time  in  September,  1861 — nearly  seven  years  after  it 
is  alleged  to  have  been  made.     (PaUerson  v.  Ely,  19  Cal.  35.) 

n.  A  fatal  defect  in  the  applications  of  both  the  Mahoneys 
to  vacate  their  defaults,  is  the  absence  of  any  averment  of 
merits. 

There  is  no  allegation,  or  even  suggestion,  anywhere  that 
the  JIahoneys,  or  either  of  them,  have  a  defense  to  the  ac- 
tion, or  a  title  to  the  premises  in  dispute,  or  that  the  plain- 
tiff's title  is  imperfect,  or  that  any  injustice  will  be  done  by 
maintaining  the  defaults. 

An  affidavit  of  merits  is  absolutely  essential  in  an  applica- 
tion to  vacate  a  default.  Upon  this  point  the  authorities  are 
uixanimous.     ( PaUerson  y.  Ely,  above  cited;  Chase  v.  Swain, 
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9  Cal.  130;  Harlan  v.  Smith,  6  Id.  174;  AUen  v.  Thompson,  1 
Hall,  54.) 

ni.  The  granting  or  refofidng  a  motion  to  set  aside  a  de- 
faulty  and  for  leave  to  answer,  rests  in  the  sound  discretion 
of  the  Court,  and  its  rulings  will  not  be  revised,  except  for 
the  most  cogent  reasons,  nor  unless.it  affirmatively  appear 
that  injustice  has  been  done.  (Musgrove  v.  Perkins,  9  Cal. 
211;  Ihrner  v.  Morrison,  11  Id.  21;  Pilot  Bock  Creek  Canal 
Co,  V.  Chapman,  Id.  161;  Broadus  v.  Ndson,  16  Id.  79.) 

Field,  0.  J.  delivered  the  opinion  of  the  Court — Copb,  J. 
and  NoBTON,  J.  concurring. 

The  motion  to  open  the  default  entered  against  the  defen- 
dants, David  and  Dennis  Mahoney,  and  to  allow  them  to 
answer  to  the  complaint,  was  properly  denied.  Their 
[308]  default  was  entered  in  ^November,  1854,  and  the  mo- 
tion was  made  in  September,  1861 — nearly  seven 
years  afterwards.  The  delay  in  the  motion  is  attempted  to 
be  explained  by  the  existence  of  an  alleged  verbal  stipulation 
of  the  plaintiff,  that  the  default  should  be  set  aside,  and  the 
pendency  of  negotiations  for  a  settlement  until  within  a  few 
days  previous.  It  is  also  alleged  in  support  of  the  motion, 
on  the  part  of  defendant,  Dennis  Mahoney,  that  the  process 
in  the  case  was  served  upon  him  in  1854,  on  board  of  a 
steamer,  as  he  was  about  leaving  for  the  Eastern  States,  and 
that  the  plaintiff,  who  was  present  at  the  time,  stated  to  him 
that  he  might  answer  upon  his  return,  and  that  no  default 
should  be  taken  against  him.  He  returned  in  about  a  year 
afterwards. 

It  appears,  from  the  statement  made  on  the  part  of  the 
plaintiff,  that  the  stipulation,  so  far  as  the  default  of  David 
Mahoney  is  concerned,  was  made  in  1855,  upon  the  under- 
standing that  the  suit  was  to  be  settled  pursuant  to  a  verbal 
agreement  of  compromise,  which,  for  years  afterwards,  the 
defendant  promised  to  carry  out,  but  finally  refused  to 
perfect. 

Verbal  stipulations  with  reference  to  proceedings  in  pend- 
ing actions  cannot  be  regarded,  except  so  far  as  they  are  ad- 
mitted by  the  parties  against  whom  they  are  sought  to  be 
enforced.    This  rule  is  necessary  to  avoid  endless  disputes. 
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(PaUerson  v.  Fly,  19  Cal.  35.)  But  if  the  rule  were  other- 
wise, the  stipulations  would  not  have  aided  the  motion.  The 
one  given  to  Dennis  Mahoney  in  November,  1854,  if  not 
adhered  to,  should  have  been  made  the  ground  of  an  appli- 
cation to  the  Court;  within  a  reasonable  time  after  his  return 
from  the  Eastern  States  in  1855.  The  Court  very  properly 
refused  to  listen  to  complaints  that  this  stipulation  had  been 
violated  nearly  seven  years  before.  And  it  was  too  late  for 
David  Mahoney,  after  neglecting  to  act  upon  the  stipulation 
given  to  him  until  1861,  to  ask  that  it  then  be  enforced. 

The  motion  was  also  properly  denied  on  another  ground. 
There  was  no  allegation  of  merits  on  the  part  of  either  of  the 
Mahoneys.  It  nowhere  appears  that  they  have  any  title  to 
the  property  or  defense  to  the  action,  or  that  the  judgment 
entered  against  them  is  in  any  respect  unjust 

Judgment  affirmed. 


*WHEELOOK  V.  WAE80HAUER.  [309] 

^  SnoxiDN  A8  A  Defense  is  Foboxble  Detaineb.— In  an  action  by  a  landlord 
against  his  tenant  under  the  thirteenth  section  of  the  Forcible  Entry  and  Detainer 
Act,  the  latter  may  defend  by  showing  an  eviction  under  an  adverse  title  in  a 
judicial  proceeding  of  which  proper  notice  was  given  to  the  landlord. 

Effect  of  Eviction. — Such  a  defense  does  not  involve  any  question  of  title,  the 
effect  of  an  eviction  being  to  dispossess  the  landlord  as  well  as  the  tenant,  and  to 
relieve  the  latter  from  the  obligations  of  his  tenancy. 

EviOTioN  ▲  Tebmination  of  Tenancy. — The  rule  which  estops  a  tenant  from  dis- 
puting his  landlord's  title  does  not  prevent  him  from  showing  that  the  tenancy 
has  been  determined,  and  he  may  treat  an  eviction,  with  notice,  by  one  having  an 
adverse  title,  as  a.  termination  of  the  tenancy,  and  thus  resist  any  claim  by  the 
landlord  either  for  rent  or  possession. 

Notice  of  Eviction.— The  notice  by  a  tenant  to  his  landlord  of  proceedings  to  evict 
him  may  be  oraL 

Appeal  trom  Couniy  Court  of  San  Francisco. 

This  action  was  commenced  June  10th,  1861,  in  a  Justice's 

>  Cited  as  authority  in  Steinback  v.  Erone,  86  Cal.  810;  Valentme  v.  Mahoney,  87  Cal. 
895;  and  see  JhUton  v.  Warschauer,  podt,  609;  WiieOook  v.  Warachauer,  84  Cal.  265: 
Doi^tes  V.  J'uWa,  45  Cal.  594.    See  20olo.  140.  ,  -w, 
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Court  in  San  Francisco,  nnder  the  thirteenth  section  of  the 
Forcible  Entry  and  Detainer  Act.  The  complaint  alleges 
that  on  the  first  day  of  October,  1858,  the  plaintiff,  Joanna 
Wheelock,  leased  from  month  to  month  to  the  defendant, 
William  Warschauer,  a  lot  in  San  Francisco;  that  defendant 
took  possession,  and  still  continues  to  occupy;  that  on  the 
twenty-ninth  of  April,  1861,  plaintiff  served  upon  defendant 
a  notice  to  quit  on  the  first  day  of  June  following;  that  on 
the  third  day  of  June,  and  more  than  three  days  before  the 
commencement  of  the  action,  plaintiff  made  written  demand 
upon  defendant  that  he  should  deliver  and  surrender  the 
premises,  but  that  defendant  refused  to  comply  with  the  de- 
mand, and  still  retains  possession  to  the  damage  of  plaintiff 
in  the  sum  of  $150,  for  which  sum  with  restitution  judgment 
is  prayed. 

The  answer  admits,  in  substance,  the  allegations  as  to  the 
lease  and  the  possession  of  defendant,  and  avers  that  in  1859 
one  David  Dutton  sued  defendant  in  an  action  of  ejectment 
in  the  Fourth  District  Court  to  recover  the  demised  premises; 
that  the  defendant  answered  in  said  action,  setting  up  the  titlo 
of  the  present  plaintiff  and  the  lease  from  him;  that  the  ac- 
tion was  tried,  and  resulted  in  a  judgment  in  favor  of  Dutton; 
that  defendant  moved  for  a  new  trial,  which  was  denied,  and 
took  an  appeal  to  the  Supreme  Court,  which  was  subsequently 
dismissed;  that  upon  this  judgment  a  writ  of  res- 
[310]  *titution  was  issued,  by  virtue  of  which  defendant 
was  removed  from  the  premises,  and  Dutton  placed 
in  possession;  that  thereafter  defendant  took  from  Dutton  a 
lease  of  the  lot,  under  which  he  is  now  in  possession. 

In  the  Justice's  Court  plaintiff  had  judgment,  and  defendant 
appealed  to  the  County  Court,  where  the  case  was  tried  de 
novo  by  the  Court,  a  jury  being  waived. 

Before  the  trial  the  parties  made  the  following  stipulation. 
"It  is  hereby  stipulated  and  agreed  upon  the  part  of  the  de- 
fendant in  the  said  action,  that  the  facts  charged  in  the  com- 
plaint are  true.  Upon  the  part  of  the  plaintiff  it  is  stipulated 
and  agreed  that  all  that  portion  of  the  answer  which  relates 
to  the  suit  of  Button  v.  WarscliaueVy  and  the  proceedings  had 
therein,  is  true;  and  it  is  further  stipulated  and  agreed  that 
the  plaintiff,  Joanna  Wheelock,  had  oral  notice  of  the  exist- 
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ence  of  the  said  action  of  DuUon  v.  Warsckauer,  and  that  the 
answer  of  said  defendants  may  be  amended  so  as  to  plead 
the  said  notice." 

When  the  cause  was  called  for  trial,  defendant  moved  for 
leave  to  amend  his  answer  so  as  to  allege  that  the  plaintiff 
acfed  npon  the  notice  mentioned  in  the  stipulation,  by  em- 
ploying counsel  and  conducting  the  defense  in  the  action  by 
Dutton  against  defendant,  which  motion  the  Court  denied, 
and  defendant  excepted.  Defendant  then  offiered  to  prove  by 
evidence  that  plaintiff  had  acted  upon  the  notice  by  employ- 
ing counsel  and  conducting  the  defense,  and  the  Court  re- 
fused to  permit  ,the  evidence  to  be  introduced,  and  defendant 
excepted.  No  evidence  was  introduced  by  either  party,  and 
on  the  pleadings  and  stipulation  the  Court  gave  judgment  for 
the  plaintiff.  Defendant  moved  for  a  new  trial,  which  was 
denied,  and  from  this  order  and  the  judgment  he  appeals 

Paiierson  &  Stow  and  J.  D,  Bristol,  for  Appellant. 

1.  The  Court  erred  in  refusing  to  allow  defendant  to 
amend  his  answer  so  as  to  show  what  plaintiff,  upon  receiving 
notice  of  the  suit  of  DuUon  v.  TVarschauer,  did  in  reference 
to  defending  the  same.  (Forcible  Entry  and  Detainer  Act, 
sec.  20.) 

n.  The  Court  erred  in  refusing  to  allow  defendant  (appel- 
lant) to  introduce  testimony  going  to  show  that  plain- 
tiff  (respondent)  *acted  upon  the  notice  she  had  of  [311] 
the  suit  of  Dutton  v.  Wdr8chav£r  by  employing  counsel 
and  conducting  the  defense  of  the  same.  The  twentieth  sec- 
tion of  the  Forcible  Entry  and  Detainer  Act  says  that  **  all 
matters  in  excuse,  justification,  or  avoidance  of  the  allegations 
in  the  complaint,  may  be  given  in  evidence  under  the  answer," 
and  whether  the  answer  was  amended  or  not,  the  defendant 
was  entitled  to  give  evidence  in  ** excuse"  or  "justification" 
of  his  refusal  to  deliver  the  possession  of  the  premises  de- 
manded. 

m.  The  plaintiff  was  disseized  by  the  proceedings  in  the 
ejectment  suit,  and  cannot,  therefore,  maintain  this  action. 
In  MUchdl  v.  Davis,  20  Cal.  45,  this  Court  recognized  that 
the  possession  given  by  a  Sheriff  under  a  writ  of  restitution 
was  such  possession  as  would  maintain  forcible  entry,  etc. ; 
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if  so,  it  is  such  as  will  shield  the  possessor  from  the  charge  of 
nnlawftdljr  detaining.  (See  also  Kercheval  v.  Ambler,  4t  Dana, 
Ky.  167.) 

The  possession  which  Dntton  acquired  by  virtue  of  the  writ 
of  restitution  was,  if  Dutton  himself  had  continued  in  pos- 
session, sufficient  to  maintain  trespass  against  Mrs.  Wheelock 
if  she  had  entered  upon  it.  (Speedy,  Bipperdan,  1  Little,  Ky. 
189,  190.)  It  would  follow  if  she  forcibly  entered  and  de- 
tained, the  action  of  forcible  entry  and  detainer  could  be 
maintained  by  Dutton.  (Higginbotkam  v.  H,,  10  B.  Monroe, 
369.)  Defendant  having  been  put  out  of  possession  by 
Dutton's  writ,  and  then  having  leased  of  Dutton,  had  the 
same  rights  as  Dutton.  '^  Two  persons  cannot  be  in  posses- 
sion of  the  same  land  at  the  same  time,"  etc.  (3  Brevard, 
413.)  Now  if  Dutton  was  put  in  possession  under  the  writ 
of  restitution,  of  course  the  defendant  in  that  writ  was  not  in 
possession,  nor  the  plaintiff  in  this  action. 

rV.  That  defendant  could  set  up  the  eviction  by  Dutton 
and  his  writ  of  restitution  is  well  settled,  and  that  such  evic- 
tion would  be  a  bar  to  a  claim  of  Wheelock  for  rent,  and  if 
so  we  cannot  see  why  not  a  bar  to  the  proceeding  for  unlawful 
detainer.  (Smith  v.  Sheppard,  15  Pick.  147,  150;  Morse  v. 
Cfoddard,  13  Met.  179;  Pendleton  v.  DryeU,  4  Oowen,  581.  In 
George  v.  Putney,  4  Chush.  354,  the  Court  said:  '*  If  the  lessee 
is  disturbed  in  his  occupation  by  a  party  having  title  paramount 
to  that  of  his  lessor,  so  that  he  cannot  legally  continue 
[312]  his  occupation  under  the  lessor  with-*out  rendering 
himself  liable  as  a  trespasser  to  the  other  party,  he 
may  yield  the  possession  and  take  a  new  lease  under  him. 
>fr  *  *  He  will  not  thereafter  be  liable  to  pay  rent  to  the 
original  lessor."  (See  also  Watson  v.  Lane,  11  Exchequer; 
Ogle  V.  Atkinson,  5  Taunton,  759,  1  Eng.  Com.  Law,  391.) 
Nor  was  it  necessary  for  defendant  to  surrender  possession  to 
plaintiff  when  Dutton's  writ  of  restitution  was  executed  before 
he  could  lease  from  Dutton,  and  defend  this  action  under 
Dutton's  judgment  and  lease.  (Chambers  et  al,  v.  Pleak,  6 
Dana,  429;  3  J.  J.  Marshall,  429;  5  Id.  105;  Littel's  Select 
Cases,  423;  cited  with  approval,  4  Cushing,  355.) 

''When  land  is  sold  at  an  execution  sale,  the  tenant  of  the 
execution  debtor  may  attorn  to  the  purchaser,  and  he  may 
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resist  the  snit  of  such  debtor  on  a  writ  of  forcible  detainer 
by  proof  of  the  sale  and  attornment."  (Bowser  v.  Bowser y  8 
Humph.  Tenn.  23;  1  Washburn  on  Eeal  Property,  359;  Lun* 
ford  V.  Turner,  5  J.  J.  Marshall,  above  cited;  Foster  v.  Morris, 
3  A.  K.  Marshall,  1375.) 

The  stipulation  Axes  the  fact  that  plaintiff  had  notice  of 
Button's  suit,  and  we  offered  to  show  that  she  employed 
counsel  and  defended  it  in  the  name  of  her  tenant  (defendant) 
.  by  setting  up  her  title.  Such  facts  would  bind  plaintiff  the 
same  as  if  the  action  was  against  her  by  name.  (Adams  on 
Ejectment,  261;  2  Phil.  Ev.  C.  &  H.  Notes,  4th  Am.  ed.  10; 
Kimerly  v.  Orpe,  2  Douglas,  517;  Sogers  v.  Haines,  3  Greenl. 
362;  Calhoun  v.  Duming,  4  Dal.  120.) 

Henry  E.  Heighion,  for  Bespondent. 

I.  The  refusal  by  the  Court,  at  the  hearing,  to  allow  War- 
schauer  so  to  amend  his  answer  as  to  plead  that  Mrs.  Whee- 
lock acted  upon  the  oral  notice  she  received  of  the  existence 
of  the  suit  of  DuMon  v.  Warsclumer,  by  employing  counsel 
and  conducting  the  defense  to  the  action,  was  right. 

1.  Section  twenty  of  the  statute  authorizes  amendments 
^^  in  matters  of  form  only."  The  amendment  proposed  was 
one  of  substance.  2.  The  right  to  amend  had  been  lost  by 
the  stipulation  as  to  the  facts,  the  waiver  of  the  right  of  jury 
trial,  and  the  submission  of  the  cause  to  the  Court  upon  the 
agreed  statement.  3.  The  granting  or  refusal  of  the  amend- 
ment was  within  the  sound  discretion  of  the  Court,  which, 
under  the  circumstances,  was  properly  exercised. 

*II.  The  Court  did  not  err  in  refusing  to  permit  [313] 
testimony  to  be  introduced  to  support  the  allegation 
proposed  to  be  made  in  the  amendment,  which  had  been  pre- 
viously refused.  It  is  true  that  the  statute  (sec.  20)  provides 
that  ''all  matters  in  excuse,  justification,  or  avoidance,  may 
be  given  in  evidence  under  the  answer;"  that  is,  when  specially 
pleaded  in  the  answer.  That  part  of  the  section  is  merely 
declaratory  of  the  ordinary  rule  of  evidence,  and  a  different 
construction  would  render  the  first  part  wholly  inoperative. 
The  matter  proposed  to  be  given  in  evidence  was  neither  in 
excuse,  justification,  or  avoidance,  of  the  allegations  in  the 
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complaint.  The  argument  under  this  head  will  be  stated 
hereafter. 

III.  The  special  plea  set  up  by  Warschauer,  and  admitted 
bj  the  stipulation,  is  not  in  law  sufficient  to  defeat  our  re- 
covery. 

The  general  rule  of  law  applicable  to  the  relationship  of 
landlord  and  tenant,  in  the  aspect  presented  by  this  case,  is 
well  expressed  in  the  following  extract  from  the  opinion  of 
Mr.  Justice  Baldwin  in  the  case  of  WiUison  v.  WatJcins,  3  Pet. 
47,  48:  ''It  is  an  undoubted  principle  of  law,  fully  recog- 
nized by  this  Court,  that  a  tenant  cannot  dispute  the  title  of 
his  landlord,  either  by  setting  up  a  title  in  himself  or  a  third 
person,  during  the  existence  of  the  lease  or  tenaD?y.  The 
principle  of  estoppel  applies  to  the  relation  between  them, 
and  operates  in  its  full  force  to  prevent  the  tenant  from  vio- 
lating that  contract  by  which  he  obtained  and  holds  posses- 
sion. *  He  cannot  change  the  character  of  the  tenure  by  his 
own  act  merely,  so  as  to  enable  himself  to  hold  against  his 
landlord,  who  reposes  under  the  security  of  the  tenancy,  be- 
lieving the  possession  of  the  tenant  to  be  his  own,  held  under 
his  title,  and  ready  to  be  surrendered  by  its  termination  by 
the  lapse  of  time,  or  demand  of  possession.  *  *  *  On  all 
these  subjects  the  law  is  too  well  settled  to  require  illustra- 
tion, or  reasoning,  or  to  admit  of  a  doubt." 

Hovenden  v.  Lord  Annesley,  2  Scho.  &  Lef .  607,  case  of  a 
tenant  who  attorned  to  an  adverse  claimant,  Lord  Bedesdale 
said:  *' The  attornment  will  not  affect  the  title  of  the  lessor 
so  long  as  he  has  a  right  to  consider  the  person  holding  pos- 
session as  his  tenant."  Porter  v.  Mayfield^  21  Penn.  263,  264: 
**The  principle  is,  that  when  the  relation  of  landlord  and 
tenant  appears,  that  relation  must  be  dissolved  and 
[314]  the  possession  restored  before  the  tenant  can  set  *up 
another  title."  In  Camp  v.  Camp,  5  Conn.  301,  the 
person  ''once  a  tenant,  so  long  as  he  remains  in  the  occupa- 
tion of  the  land  demised,  must  be  deemed  to  continue  in  that 
character,  unless  he  has  surrendered  the  possession  to  hi& 
landlord,"  etc.  In  this  action,  the  tenant  certainly  cannot 
put  his  landlord's  title  on  trial. 

RyersSy  Baocter  et  cds.  v.  Wheeler,  25  Wend.  436,  leaving  out 
of  consideration,  for  the  present,  the  oral  notice  Mrs.  Whee- 
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lock  received  and  the  form  of  the  action,  is  precisely  similar 
to  thig  case.  The  tenants  were  sued  in  ejectment  by  one  Bo- 
gert,  and  dispossessed  by  the  Sheriff  of  Tates  County  by 
virtue  of  a  writ  of  habere  faxAas  possessionem.  They  then  at- 
torned to  Bogert,  and  set  up  these  proceedings  as  a  defense 
to  an  action  of  ejectment  by  their  landlord.  Chief  Justice 
Nelson,  in  delivering  the  opinion  of  the  Court  said:  "For 
aught  that  appears,  Baxter  (the  landlord)  had  no  knowledge 
of  the  suits  against  his  tenants,  (the  Wheelers,)  nor  any  op- 
portunity to  defend.  Under  such  circumstances,*!  cannot  say 
the  recovery  is  to  have  the  effect  of  destroying  the  presump- 
tion of  title  arising  from  his  prior  possession.  It  is  very  easy 
to  see  that  great  injustice  might  be  done  if,  by  the  default  or 
collusion  of  his  tenants,  he  should  be  driven  to  put  himself 
on  the  legal  title."  (See  also  Goburn  et  cd.  v.  Palmer,  8  Cush. 
124;  WaU  v.  Goodenough,  16  111.  415;  McCartney  y.  Hunt  et  oZ., 
Id.  76;  Dumas  v.  Hunter,  25  Ala.  711.) 

The  above  authorities  show — 1st.  That  the  special  defense 
set  up  by  Warschauer  could,  under  no  circumstances,  avail 
him  in  this  form  of  action;  although,  if  the  proper  notice 
J-'.ad  been  given,  or  if  the  landlord  had  in  fact  defended  the 
ejectment  suit,  it  might  perhaps  have  been  used  as  the  basis 
of  a  bill  in  equity  brought  to  restrain  the  proceedings  in  this 
action.  2d.  That  it  would  not  avail  him  in  any  form  of  ac- 
tion unless  be  could  show  that  this  landlord  had,  in  fact,  full 
and  exclusive  control  of  the  suit  in  ejectment,  or  that  a  writ- 
ten notice  was  served  upon  the  landlord  immediately  after  the 
commencement  of  the  action,  apprising  her  of  its  character 
and  offering  her  the  opportunity  to  come  in  and  defend. 

rV.  The  oral  notice  to  Mrs.  Wheelock  of  the  existence  of 
the  suit  of  DvMon  v.  Warschauer  was  insufficient.  That  any 
oral  notice  would  have  been  insufficient  is,  I  think, 
clearly  established  *by  the  able  dissenting  opinion  of  [315] 
Mr.  Justice  Bronson  in  the  case  of  Miner  v.  Glark,  15 
Wend.  428,  which  was  subsequently  sustained  by  the  Supreme 
Court  of  New  York  in  McEwen  et  als.  v.  The  Montgomery  County 
Mutual  Insurance  Co.,  5  Hill,  101,  and  which  has  been  adopted 
by  the  Supreme  Court  of  this  State  in  Peabody  v.  Phelps,  9 
Cal.  226.)  But  even  if  the  respondent  might  have  been  orally 
notified  of  the  character  of  the  suit  of  Button  v.  Warschau£r, 
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and  of  the  effect  it  was  likely  to  have  upon  her  righte  and 
interests^  bo  as  to  fix  upon  her  the  responsibility  of  defending 
the  action,  she  was  not  so^notified.  In  the  language  of  Mr. 
Justice  Field  (Peabody  v.  Phelps,  supra)  she  was  not  apprised 
**  of  what  was  required  of  her,  and  of  the  consequences  which 
might  follow  if  she  neglected  to  defend  the  action."  And  it 
clearly  appears  by  the  record  that  she  had,  in  fact,  no  oppor- 
tunity to  defend  the  action,  because  the  appellant  himself 
alleges  that  he  exercised  full  control  over  it. 

It  is  proper,  also,  to  observe  here  that  the  cases  above 
cited  were  not  between  landlord  and  tenant,  and  therefore 
not  within  the  rule  requiring  the  strictest  good  faith  upon  the 
part  of  the  tenant.  The  reasoning  they  contain  applies  a 
fortiori  to  this  case.  (Paul  v.  Witman,  3  Watts  &  Serg.  409; 
CoUingwood  v.  Invin,  3  Watts,  310;  In  re  Cooper,  15  John. 
633;  Adams  on  Ejectment,  255.) 

If  the  respondent  had  been  actually  present  in  Court,  and 
had  cross-examined  witnesses  at  the  trial  of  DuUon  v.  War- 
schaiLer,  her  rights  as  against  Warschauer  would  not  have 
been  affected.     (4  Phil.  Ev.  3.) 

OoPB,  J.  delivered  the  opinion  of  the  Court — Field,  C.  J. 
and  NoETON,  J.  concurring- 

This  is  an  action  under  the  thirteenth  section  of  the 
Forcible  Entry  and  Unlawful  Detainer  Act.  The  complaint 
alleges  that  the  defendant  is  a  tenant  of  the  plaintiff,  and  that 
he  unlawfully  detains  the  demised  premises,  setting  forth 
facts  showing  a  wrongful  holding  over.  The  answer  admits 
that  a  tenancy  once  existed  between  the  parties,  but  alleges 
that  it  was  terminated  by  the  eviction  of  the  defendant  under 
a  judgment  in  ejectment  recovered  against  him  by  one  Dutton. 

It  alleges  also  that  the  defendant  pleaded  his  title 
[316]     ^as  a  tenant  in  defense  of  the  ejectment  suit,  and  that 

he  now  holds  under  a  lease  executed  by  Dutton  sub- 
sequent to  the  eviction.  There  is  no  allegation  that  the 
plaintiff  had  notice  of  the  pendency  of  the  suit,  but  there  is 
a  stipulation  authorizing  an  amendment  in  this  respect,  and 
admitting  verbal  notice  of  the  fact.  On  the  trial  the  defen- 
dant asked  leave  to  amend  by  inserting  an  allegation  that  the 
plaintiff  had  acted  upon  this  notice,  and  employed  counsel 
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to  defend  the  suit,  but  the  Ooort  refased  to  allow  it.  He 
then  offered  evidence  to  that  effect,  which  was  rejected,  and 
the  case  being  submitted  to  the  Court,  a  judgment  was 
rendered  in  favor  of  the  plaintiff.  The  eviction  was  ad- 
mitted, and  if  the  matters  alleged  upon  that  subject,  together 
with  the  fact  of  notice,,  are  sufficient  to  constitute  a  defense, 
the  judgment  must  be  reversed. 

The  right  to  maintain  the  action  depends  upon  the  existence 
of  a  tenancy,  and  a  tenancy  once  created  is  presumed  to  con- 
tinue so  long  as  the  tenant  remains  in  possession.  This  pre- 
sumption may  be  rebutted,  however,  for  the  rule  which  estops 
a  tenant  from  disputing  the  title  of  his  landlord  does  not 
prevent  him  from  showing  that  the  tenancy  has  been  de- 
termined. He  is  estopped  so  long  as  the  tenancy  continues, 
but  the  tenancy  being  dissolved,  the  disabilities  resulting 
from  his  position  as  a  tenant  are  removed,  and  the  estoppel 
ceases.  ''The  tenant,"  says  Greenleaf,  "may  always  show 
that  his  landlord's  title  has  expired,  or  that  he  has  ^Id  his 
interest  in  the  premises,  or  that  it  is  alienated  from  him  by 
judgment  and  operation  of  law."  (2  Greenl.  Ev.  253.)  This 
doctrine  is  supported  by  a  multitude  of  cases,  and  it  seems 
that  where  the  tenant  is  evicted  by  one  having  an  adverse 
title,  he  may  take  from  the  latter  a  new  lease,  and  set  it  up 
as  against  the  landlord.  (1  Washburn  on  Real  Property, 
369;  Foster  v.  Norris,  3  A.  K.  Marsh.  609.)  It  is  the  duty 
of  the  landlord  to  protect  him  in  his  possession,  and  he  may 
treat  the  eviction  as  terminating  the  tenancy,  and  resist  any 
claim  by  the  landlord,  either  for  rent  or  for  the  possession. 
It  is  necessary,  of  course,  that  notice  be  given  of  the  pro- 
ceeding by  which  the  tenant  is  evicted,  so  that  the  landlord 
may  not  be  taken  by  surprise,  and  suffer  an  injury  by  reason 
of  the  carelessness  or  collusion  of  the  tenant.  There  is  no 
doubt  that  a  defense  of  this  character  is  admissible 
in  the  present  case,  for  the  statute  expressly  ^provides  [317] 
that  matters  of  excuse,  justification,  or  avoidance,  may 
be  given  in  evidence.  No  question  of  title  is  involved,  the 
question  being  simply  as  to  the  eviction,  the  effect  of  which 
was  to  dispossess  the  plaintiff  as  well  as  the  defendant,  re- 
lieving the  latter  from  the  obligations  of  the  tenancy.  So  far 
as  the  notice  is  concerned,  we  regard  the  stipulation  as  suffi- 
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cient*  for  it  admits  that  verbal  notice  was  given,  and  the 
necessary  inference  is  that  the  notice  was  full  and  complete 
It  is  true  the  amendment  authorized  does  not  appear  to  have 
been  made,  but  the  object  of  the  stipulation  was  to  suppJy 
the  defect,  and  we  think  the  admission  is  to  be  considered  as 
properly  in  the  case.  It  is  possible  that  the  answer  is  not 
sufficiently  explicit  as  to  the  title  upon  which  the  defendant 
was  evicted,  but  under  the  circumstances  we  think  an  objec* 
tion  of  this  character  ought  not  to  be  allowed.  It  appears 
that  the  tenancy  was  from  month  to  month,  and  taking  all  the 
allegations  together,  they  are  sufficient  to  justify  the  conclu- 
sion that  the  title  was  adverse  to  that  of  the  plaintiff.  The 
fact  is  not  directly  alleged,  but  the  case  appears  to  have  been 
determined  without  reference  to  technical  defects,  and  solely 
upon  the  ground  of  the  inadmissibility  of  the  defense. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a 
new  trial. 


BLAIR  V.  WALLACE.* 

OBJSonoNB  TO  AwABD— What  must  be  Shown.— Where  an  award  ia  oljeoted  to 
on  the  gronnd  that  it  embraces  matters  not  in  fact  submitted,  though  within  the 
general  terms  of  the  submission,  it  lies  with  the  objecting  party  to  show  offirma- 
tiyely  in  what  the  arbitrators  have  exceeded  their  authority.  Without  such  showing 
the  award  will  be  sustained. 

Idek.— Thus,  where  the  agreement  of  submission  recited  a  sale  and  resale  of  cer- 
tain lands,  out  of  which  transaction  disputes  and  misimderstandings  had  arisen, 
and  tho  submission  was  of  "  all  and  every  matter  of  dispute  arising  from  or  growing 
out  of  tho  transaction,  aforesaid,"  an  award  that  one  party  receive  from  the  other 
a  certain  amount  of  money  and  conyey  to  him  the  lands  mentioned,  is  prima  fame 
authorized  by  the  submission. 

Who  mat  Submit  to  Abbetbation. — Wherever  parties  may  by  their  own  act  traua- 

fer  real  property,  or  exercise  any  act  of  ownership  with  regard  to  it,  they  may 

refer  any  disputes  concerning  it  to  the  decision  of  arbitrators,  who  may  order 

[818]  the  same  acts  to  be  done  which  *the  parties  themselyes  might  do  by  agreement. 
This  was  the  rule  at  common  law  and  is  not  altered  by  aeotion  three  hnodred 
and  eighty  of  the  Practice  Act 

APPEAL  from  the  Sixth  Judicial  District 

•Commented  on  in  Spencer  v.  Winselman,  42  CaL  488. 
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On  the  seventeenth  day  of  June,  1861,  James  Blair,  Heniy 
Blair,  and  B.  F.  Wallace,  executed  the  following  articles  of 
arbitration; 

"  State  op  Califorota,  . 
City  and  County  of  Sacramento. 

*  *  District  Court,  Sixth  Judicial  District.  James  Blmr  et  al.y 
plaintiffs,  v.  B.  F.  JVaUace,  defendant. 

"Whereas,  the  defendant,  on  the  sixteenth  day  of  Decem- 
ber, A.  D.  1858,  bought  from  said  plaintiff,  Henry  Blair,  real 
estate,  situate,  lying,  and  being  in  Sacramento  County,  and 
gave  in  payment  therefor  certain  notes;  and  whereas,  on  the 
day  of  July,  A.  D,  1859,  the  said  defendant  sold  and  con- 
veyed to  the  plaintiff,  James  Blair,  a  part  of  the  same  lands; 
and  whereas,  on  the  last  mentioned  sale  certain  conditions 
were  to  be  performed  by  the  defendant  and  the  said  plaintiff, 
James  Blair;  and  whereas,  various  and  sundry  misunder- 
standings and  disagreements  exist  between  the  plaintiffs  and 
the  defendant  concerning  the  said  transactions;  and  whereas, 
the  said  James  Blair  and  Heniy  Blair  and  the  said  B.  F. 
Wallace  are  desirous  of  making  a  full  and  complete  settlement 
of  all  matters  whatsoever  now  at  dispute  between  them,  the 
said  Henry  Blair  and  James  Blair,  and  the  said  B.  F.  Wallace, 
and  particularly  are  desirous  of  determining  and  effecting  a 
settlement  of  all  matters  connected  with  the  said  transactions, 
and  at  the  same  time  are  desirous  of  avoiding  a  suit  at  law  in 
the  Courts  of  this  State :  Now,  therefore,  it  is  stipulated  and 
agreed  by  and  between  the  parties  hereunto,  that  all  and 
every  matter  of  dispute  arising  from  or  growing  out  of  the 
transactions  aforesaid  be  referred  to  John  B.  Burton  and  P. 
H.  Kussell  for  arbitration,  adjudication,  and  determination, 
and  that  their  award,  when  made,  shall  have  like  force  and 
effect  as  a  judgment  of  this  Court;  and  for  the  purpose  of 
obtaining  an  award,  it  is  hereby  stipulated  and  agreed  that 
in  case  the  said  arbitrators  shall  disagree  between 
themselves  then  and  in  that  *event  they  shall  have  [319] 
power  to  call  in  a  third  party,  and  a  decision  of  a 
majority  of  such  three  shall  stand  and  be  entered  as  the 
award  and  decision  of  the  arbitrators,  and  may  be  entered 
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and  enforced  by  this  Court  with  the  like  force  and  effedt  as  a 
judgment  of  this  Court  entered  herein.  And  it  is  further 
stipulated  and  agreed,  that  this  submission  be  entered  as  an 
order  of  this  Court.  And  it  is  hereby  further  stipulated  and 
agreed  by  and  between  the  parties  hereto,  that  upon  the 
hearing  before  the  arbitrators  e£ush  pariy  may  offer  himself 
and  shall  be  admitted  as  a  witness  on  his  own  behalf." 

On  the  fourteenth  day  of  May,  1862,  the  arbitrators  filed 
in  Court  their  award,  in  which  they  determine:  "That  said 
James  Blair  shall  first  pay  unto  B.  F.  Wallace  the  full  sum 
of  nine  hundred  and  sixiy-five  dollars;  that  upon  the  payment 
of  said  sum  of  nine  hundred  and  sixty-five  dollars  by  said 
Blair  to  said  Wallace,  the  said  Wallace  shall  make,  execute, 
and  deliver  unto  the  said  James  Blair,  his  heirs  and  assigns, 
a  good  and  sufficient  deed  of  conveyance  of  and  to  all  that  cer- 
tain tradt  of  land  situated  in  the  County  of  Sacramento,  State 
of  California,  originally  conveyed  by  said  Henry  Blair  to- 
said  Wallace  on  the day  of  December,  1858,  [here  follows 

a  description  of  the  land,]  and  said  Wallace  shall  immediately, 
upon  the  execution  and  delivery  of  said  deed,  deliver  unto 
said  James  Blair  full  and. quiet  possession  of  said  lands  and 
the  appurtenances,  and  forever  after  refrain  from  doing  any 
act  or  thing  in  and  about  the  premises  which  shall  disturb  or 
tend  to  disturb  said  Blair's  possession,  or  the  possession  of 
said  Blair's  heirs  or  assigns.  And  said  Wallace  shall  further 
transfer  and  deliver  unto  said  James  Blair  all  the  personal 
property  which  was  situated  on  said  land  at  the  time  of  said 
aforementioned  conveyance,  or  so  much  thereof  as  now  re- 
mains thereon  or  in  his  possession." 

On  the  filing  of  the  award,  it  was  ordered  that  it  be  entered 
as  the  judgment  in  the  case.  On  the  thirty-first  of  May,  1862, 
defendant,  by  his  counsel,  moved  the  Court  to  vacate  the 
award  on  the  ground  that  the  arbitrators  had  exceeded  their 
power  in  pieissing  upon  matters  not  submitted  to  them,  and  in 
passing  upon  a  question  of  title  to  real  property, 
[320]  which  motion  was,  on  the  seventeenth  of  ^October, 
1862,  denied  by  the  Court.  The  evidence  before  the 
arbitrators  was  not  brought  before  the  District  Court,  nor  is 
it  contained  in  the  transcript  on  appeal. 
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The  appeal  is  taken  by  defendant  from  the  judgment  and 
the  order  denying  the  motion  to  vacate  the  award. 

Hereford  dt  WiUiams,  for  Appellant,  cited  chap.  4k,  sec.  880, 
of  the  Practice  Act« 

Winana  &  Eyer,  for  Bespondent 

Yield,  C.  J.  delivered  the  opinion  of  the  Oonrt— Nobton, 
J.  concurring. 

It  appears  from  the  recitals  of  the  submission  entered  into 
between  the  parties,  that  in  December,  1858,  the  defendant 
purchased  of  Henry  Blair,  one  of  the  plaintiffs,  certain  real 
estate  situated  in  the  county  of  Sacramento,  and  gave  his  prom- 
issory note  for  the  purchase  money;  that  in  July,  1859,  the  de- 
fendant sold  and  conveyed  a  portion  of  the  premises  to  Jamea 
Blair,  the  other  plaintiff;  that  upon  the  last  sale  certain  con- 
ditions were  to  be  performed;  and  that  various  and  sundry 
misunderstandings  and  disagreements  existed  between  the 
parties  ''  concerning  the  said  transactions."  The  submission 
was  of  ''  all  and  every  matter  of  dispute  arising  from  or  grow- 
ing out  of  the  transactions  aforesaid."  The  award  of  the 
arbitrators  was,  that  James  Blair  pay  to  the  defendant  the 
sum  of  nine  hundred  and  sixty-four  dollars;  and  that  the  de- 
fendant execute  to  him  a  good  and  sufficient  deed  of  the  pro- 
perly purchased,  in  December,  1858,  of  Henry  Blair,  and 
deliver  possession  of  the  same,  together  with  the  personal 
property  thereon,  and  forever  afterwards  refrain  from  dis- 
turbing the  possession  of  the  grantee.  This  award  the  de- 
fendant moved  to  vacate  on  the  alleged  ground  that  the 
arbitrators  exceeded  their  authority  in  passing  upon  matters 
not  submitted  to  them,  and  in  passing  upon  a  question  of 
title  to  real  property.  The  motion  was  denied,  and  in  this 
respect,  we  think,  the  ruling  of  the  Court  was  correct. 

The  matters  awarded,  so  far  as  we  can  perceive,  are  em- 
braced within  the  general  terms  of  the  submission. 
We  cannot,  it  is  true,  *affirm  that  a  conveyance  of  [321] 
the  property  designated,  or  its  possession,  were  within 
the  contemplation  of  the  parties.  Yet  they  may  have  been 
the  very  matter  in  dispute,  about  which  the  whole  disagree- 
ment between  them  arose.    It  lies  with  the  parties  objecting 
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to  the  award  to  show  affirmatively  that  it  embraces  matters 
not  in  fact  submitted,  and  this  they  have  not  done. 

It  does  not  appear  that  any  question  of  title  was  involved 
in  the  matters  determined.  If  the  parties  had  agreed,  as  may 
have  been  the  ease,  to  execute  a  conveyance,  the  award  only 
amounts  to  a  decision  that  they  carry  the  agreement  into 
effect.  "The  law  is  well  settled,"  says  the  Supreme  Court  of 
New  York,  "that  where  the  parties  might,  by  their  own  act, 
transfer  real  property,  or  exercise  any  act  of  ownership  with 
respect  to  it,  they  may  refer  any  disputes  concerning  it  to  the 
decision  of  arbitrators,  who  may  order  the  same  acts  to  be 
done  which  the  parties  themselves  might  do  by  agreement." 
(Cox  V.  Jogger,  2  Cowen,  649;  see,  also,  Kyd  on  Awards,  61.) 
The  statute  of  this  State  does  not  change  the  law  in  this, 
respect. 

Judgment  affirmed. 


HUBBABD  d  al.  v.  BABBY. 

1  EnanoENT— Pbiob  PoessssioK  SuFTiGZEirr.— The  rale  that  the  dainumt  in  ejeot- 
ment  mxiflt  recover  upon  the  strength  of  his  own  title,  is  in  this  State  so  far  modi- 
fied that  a  plaintiff  may  recover  npon  proof  of  a  possession  prior  to  thai  of  the 
defendant,  notwithstanding  it  be  shown  that  the  real  title  is  in  a  stranger,  with 
whom  neither  party  has  any  connection,  and  this,  whether  such  real  owner  be  an 
individual  or  a  corporation,  or  the  Government  of  the  United  States. 

<  Van  Ness  Obdinahoe,  Pubpose  of. — The  Van  Ness  Ordinance  was  f^med  uxx)n 
the  theory,  that  the  better  right  to  the  bounty  of  the  cify  vested  with  the  first 
possessor,  provided  his  possession  was  actual,  and  had  not  been  voluntarily 
abandoned,  and  such  prior  actual  possessor  is  entitled  to  the  benefits  of  the 
ordinance,  notwithstanding  an  interruption  of  his  possession  by  the  intrusion  or 
trespass  of  others. 

Gbakt  of  Jxtstige  of  Peace  Void.— A  Justice  of  the  Peace  of  San  Francisco  in 
1849  had  no  authority  as  such  to  make  grants  of  the  pueblo  lands  of  that  city,  and 
a  grant  made  by  him  is  inoperative  for  any  purpose  whatever. 

^  Cited  as  authority  in  BioJiardson  y.  MoNuUyy  24  Oal.  848;  OarleUm  v.  Ibwnsend, 
28  Cal.  223;  Earria  y.  McOregor,  29  OaL  129;  Tbland  v.  MandeU,  88  Oal.  43.  See 
Jirumagim  v.  Bradahaxo,  Jan.  T.  1868  (not  reported.)  Bradley  v.  Lee,  88  Oal.  370; 
Niagara  M.  Co.  v.  Bunker  HW,  3f.  Co,,  59  Cal.  G13.    See  49  Miss.  385. 

*  Cited  as  authority  in  CarUton  v,  Townsend,  28  Cal.  223;  Brooks  v.  Tichnor,  Oct. 
T.  1868  (not  reported);  and  see  Keane  v.  Cannovan,  ante  292;  Davis  y.  Perley,  SO 
OaL  687;  McLaran  v.  Benton,  April  T.  1872  (not  reported.) 
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Appeal  from  the  Twelfth  Judicial  District. 

"^he  facts  are  stated  in  the  opinion  of  the  Oonrt.       [322] 

H.  8.  Love,  for  Appellant. 

I.  It  is  conceded  by  the  appellants  that  a  plaintiff  may 
recover  in  an  action  of  ejectment  simply  upon  prior  posses- 
sion without  deraigning  his  title  back  to  its  original  source, 
or  to  the  sovereign  power  (where  all  title  to  lands  in  the  first 
instance  is  vested.)  This  universal  rule  is  founded  on  one  of 
the  most  plain  and  simple  propositions — that  is,  that  the 
person  having  the  possession  of  lands  is  presumed  to  be  the 
owner,  until  the  contrary  appears.  It  will  not  be  contended 
that  prior  possession  of  lands  proves  absolutely  title  in  the 
possessor.  At  most,  such  possession  is  only  presumptive  title 
in  the  possessor,  and  although  it  might  be  conceded  that  a 
plaintiff  had  prior  possession  of  a  lot  on  a  given  day,  yet  if  at 
the  same  time  he  conceded  that  he  had  no  title,  it  would  not 
be  contended  that  he  could  maintain  an  action  of  ejectment 
to  recover  possession  of  the  land.  If  the  rule  were  otherwise, 
the  law  would  be  guilty  of  the  absurdity  of  preferring  one  out 
of  possession  and  without  title,  or  the  right  of  possession,  to 
one  in  the  actual  possession. 

If  we  are  right  in  this,  then  it  follows,  that  the  plaintiffs 
cannot  recover  in  this  action.  It  is  stipulated  and  agreed 
that  the  lands  in  question  were  a  portion  of  the  lands  belong- 
ing to  the  Mexican  pueblo,  and  that  the  Mexican  pueblo  was 
the  **  predecessor  of  the  city  of  San  Francisco."  It  therefore 
follows,  that  if  the  title  was  in  the  city  of  San  Francisco,  it 
must  remain  there  still,  unless  the  city  has  parted  with  that 
title,  and  in  no  event  can  the  plaintiffs  in  this  action  recover. 

n.  Assuming,  then,  (as  is  conceded,)  that  the  title  was  in 
the  ciiy  of  San  Francisco,  and  that  the  city  has  not  parted 
with  the  title,  or  with  the  right  of  possession,  unless  the 
Colton  grant  conveyed  such  title;  and  assuming,  for  the  sake 
of  the  argument,  that  Colton,  as  such  Justice  of  the  Peace, 
had  no  legal  power  to  convey  the  interest  of  the  city  to  the 
defendant,  yet  we  say  that  within  the  principle  of  the  case  of 
Hvhbard  v.  SuUivan,  18  Cal.  508,  the  defendant  entered  into 
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possession  of  the  lot  in  question,  and  was  in  the  actual  pos- 
session of  the  same  on  the  first  day  of  January,  1855, 
[323]  ^at  the  time  of  the  passage  of  the  Van  Ness  Ordinance, 
and  that  such  grant  bj  Colton  to  the  defendant  was 
effectual  as  a  license  from  the  city  to  the  defendant  to  enter 
into  possession  of  the  lot  and  to  hold  the  same,  eyen  if  such 
grant  was  not  operative  to  pass  the  title  to  the  defendant;  that 
although  the  grant  made  by  Colton  did  not  pass  the  legal 
title  of  the  lot  to  defendant,  yet  upon  the  passage  of  the  Van 
Ness  Ordinance  of  1855  and  the  Act  of  the  Legislature  of 
1858  confirming  it,  the  defendant  holding  this  lot  through  the 
city  and  under  this  Colton  grant,  it  operated  as  a  license;  and 
having  such  actual  possession,  he  may  be  considered  in  law 
as  having  possession  for  the  city  of  San  Francisce,  and  will 
be  protected  against  the  prior  possession  of  the  plainti&  or 
their  grantors. 

S,  W.  Inge,  for  Bespondent. 

Plaintiffs  claim  under  White,  who  was  in  possession  on 
the  sixteenth  of  October,  1849,  and  so  continued  until  he  was 
forcibly  evicted  by  the  defendant,  who  now  seeks  to  justify 
his  trespass  under  a  Colton  grant.  White's  possession  was 
a  valid,  legal  possession  upon  which  he  or  his  vendors  may 
maintain  ejectment.  (4  Cal.  94;  6  Id.  172,  &4S;  9  Id.  427; 
6  Id.  87,  249,  266;  10  Id.  22.) 

The  Colton  grant  is  invalid  and  inoperative  for  any  purpose. 

FiEaLD,  C.  J.  delivered  the  opinion  of  the  Court — Cope,  J* 
and  NOBTON,  J.  concurring. 

This  is  an  action  of  ejectment  for  the  recovery  of  certain 
real  estate  situated  in  the  city  of  San  Francisco.  The  prem- 
ises constitute  a  portion  of  the  municipal  lands  of  the  old 
pueblo.  The  plaintiffs  rely  upon  the  prior  possession  in  1849 
and  1850  of  one  Thomas  White,  through  whom  they  claim. 
The  defendant  rests  his  defense  upon  a  grant  issued  by  a 
Justice  of  the  Peace  of  San  Francisco,  by  the  name  of  Col- 
ton, in  December,  1849,  and  the  alleged  operation  in  his  favor 
of  the  Van  Ness  Ordinance. 

On  the  trial  it  was  admitted,  that  in  October,  1849,  White, 
the  grantor  of  the  plaintiffs,  entered  into  peaceable  and  ex- 
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clasive  possession  of  certain  lands  of  the  pueblo, 
then  vacant  and  unoccupied,  ^and  caused  the  same  to  [324] 
be  accurately  surveyed,  and  inclosed  with  a  substantial 
and  permanent  fence;  that  he  erected  thereon  a  dwelling- 
house,  store-house,  and  other  houses,  which  were  occupied 
by  him  and  family  as  a  residence  and  for  business  purposes; 
that  in  July,  1850,  he  leased  a  portion  of  the  lands  (that  in 
controversy  in  the  present  action)  for  one  year,  and  placed 
the  lessee  in  possession;  that  while  the  lessee  was  in  posses- 
sion, the  defendant  entered  upon  the  demised  premises,  and 
dispossessed  him,  and  has  ever  since  held  the  possession  ad- 
versely to  the  plaintifGs* 

The  defendant's  counsel  does  not  questiop  the  doctrine, 
that  in  ejectment  the  plaintiff  may  recover  against  an  intruder 
or  trespasser  upon  proof  of  his  having  had  prior  possession 
of  the  premises.  His  position  is,  that  as  possession  is  merely 
presumptive  evidence  of  title,  it  loses  its  efficacy  when  the 
title  is  shown  to  be  outstanding  in  a  third  party;  that  the 
presumption  arising  from  the  possession  is  then  met  and 
overcome,  and  the  basis  upon  which  the  action  rests  is  re- 
moved. This  is  only  another  form  of  stating  the  general 
doctrine  of  the  law,  that  the  claimant  in  ejectment  must  re- 
cover upon  the  strength  of  his  own  title,  and  not  upon  the 
weakness  of  his  adversary's,  and  that  it  is  a  sufficient  answer 
to  his  action  to  show  title  out  of  him  and  in  a  third  party. 
In  Coryell  v.  Cain,  16  Cal.  572,  we  had  occasion  to  observe, 
that  this  doctrine,  undoubtedly  true  as  a  general  rule,  had 
been,  to  a  certain  extent,  qualified  and  limited  in  this  State 
from  the  anomalous  condition  of  things  arising  from  the 
peculiar  character  of  the  mining  and  landed  interests  of  the 
country.  **The  larger  portion  of  the  mining  lands,"  we 
there  said,  ''within  the  State  belong  to  the  United  States, 
and  yet  that  fact  has  never  been  considered  as  a  sufficient 
answer  to  the  prosecution  of  actions  for  the  recovery  of  por- 
tions of  such  lands.  Actions  for  the  possession  of  mining 
claims,  water  privileges,  and  the  like,  situated  upon  the 
public  lands,  are  matters  of  daily  occurrence,  and  if  the 
proof  of  the  paramount  title  of  the  Government  would 
operate  to  defeat  them,  confusion  and  ruin  would  be  the 
result.    In  determining  controversies  between  parties  thus 
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situated,  this  Court  proceeds  upon  the  presumption  of  a  grant 
from  the  Government  to  the  first  appropriator  of  mines,  water 
privileges,  and  the  like.  This  presumption,  which 
[325]  would  have  no  place  for  consideration  as  against  ^the 
assertion  of  the  rights  of  the  superior  proprietor,  is 
held  absolute  in  all  those  controversies.  And  with  the  public 
lands  which  are  not  mineral  lands,  the  title  as  between  citizens 
of  the  State,  where  neither  connects  himself  with  the  Gov- 
ernment, is  considered  as  vested  in  the  first  possessor,  and  to 
proceed  from  him." 

A  similar  rule  is  followed  by  us,  though  not  founded  upon 
a  like  presumption,  in  controversies  for  the  possession  of 
lands  where  the  real  title  is  not  in  the  Government,  but  is  in 
an  individual  with  whom,  or  in  a  corporation  with  which 
neither  parfy  connects  himself.  The  owner  of  the  true  title 
not  objecting  or  consenting  to  the  possession  of  either  of  the 
parties,  the  Court  regards  the  better  right,  as  between  the 
parties,  to  be  vested  in  the  first  possessor  and  grantees 
claiming  through  him.  The  rule  rests  upon  its  necessity  for 
the  preservation  of  peace  and  quiet  in  a  country  where  titles 
to  tracts  of  land,  measured  by  leagues,  are  under  consideration 
by  the  tribunals  of  the  United  States,  and  there  is  an  indis- 
position, in  numerous  instances,  on  the  part  of  claimants  to 
assert  their  legal  rights  against  the  occupants  until  the  final 
action  of  those  tribunals.  (See  Bequette  v.  Caulfidd,  4  Cal. 
278,  and  Bird  v.  Lisbros,  9  Id.  5.) 

The  Van  Ness  Ordinance  was  framed  upon  the  theory  that 
the  better  right  to  the  bounty  of  the  city  rested  with  the  first 
possessor,  provided  his  possession  was  actual — that  is,  ac- 
companied with  the  real  and  effectual  enjoyment  of  the 
property,  and  had  not  been  voluntarily  abandoned.  And 
while  it  fixes  the  date  at  which  such  actual  possession  must 
have  existed,  to  entitle  a  party  to  its  benefits,  prior  to  or  on 
the  first  of  January,  1855,  it  specially  excepts  parties  from  the 
necessity  of  establishing  a  continued  actual  possession,  where 
such  possession  had  been  interrupted  by  the  intrusion  or 
trespass  of  others* 

We  do  not  perceive  how  the  grant  of  the  Justice  of  the 
Peace,  Colton,  could  have  conferred  any  rights  upon  the 
defendant.     No  law  has  been  cited  to  us  authorizing  any 
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disposition  by  the  Justice  of  the  lands  of  the  pueblo.  In  the 
absence  of  such  authority  the  grant  was  inoperative  for  any 
purpose. 

Judgment  affirmed. 


»BLOCKIiET  d  al.  v.  FOWLEB  el  cA.        [326] 

Phbghase  bt  M08IOAOEB  AT  MoBTQAOE  SAiJ5.~Where,  at  a  sale  under  a  power 
ooni»ined  in  a  moriigage,  the  mortgagee  becomes  the  purchaser  indirectly  hj 
having  the  mortgaged  premises  bid  in  for  himself,  sneh  sale  is  not  therefore  yoid, 
bnt  only  voidable  on  the  application  in  equity  of  the  mortgagor.  The  legal  title 
passes  by  the  sale. 

iMaTBUcnoiY  AS  TO  Fbaud  EnBOMEors. — In  an  action  of  ejectment  where  the  de- 
fendant claimed  title  through  a  purchase  made  at  a  sale  under  a  power  contained 
in  a  mortgage,  the  Court  gave  the  following  instruction:  "If  the  jury  believe 
from  the  evidence,  that  M.  B.  McKinney,  the  mortgagee  mentioned  in  the  mort- 
gage, made  by  A.  M.  Jackson  to  him  on  the  fifteenth  day  of  May,  1850,  employed 
W.  H.  Fairchild,  the  purchaser,  to  attend  said  sale  as  his  agent,  and  to  buy  in  the 
property  specified  in  said  mortgage  at  said  sale  for  the  benefit  of  said  McEinney 
himself,  and  that  said  Fairchild  was  not  a  bona  fide  purchaser,  but  purchased  said 
property  for  said  ICcKinney,  and  that  no  consideration  was  passed  between  said 
Fairchild  and  said  McEinney,  then  the  sale  was  void."  The  jury  found  for  plain- 
iafBi  who  had  judgment:  Eeldy  on  appeal,  that  the  instruction  was  erroneous  in 
pronouncing  tiie  sale  void  on  the  supposed  state  of  facts,  and  that,  for  this  error, 
the  Judgment  must  be  reversed. 

Appeal  from  the  Fifth  Judicial  District. 

This  was  an  action  of  ejectment  for  two  lots  in  the  city  of 
Stockton.  The  plaintiffs'  title  was  derived  as  follows:  Ist^  a 
grant  from  the  Mexican  Government  to  C.  M.  Weber,  ad- 
mitted by  stipulation  to  be  a  valid  title;  2d,  a  deed  from 
Weber  to  A.  M.  Jackson,  dated  February  13th,  1850;  3d,  a 
deed  from  Jackson  to  Blockley,  dated  December  30th,  1859; 
4th,  a  deed  from  Blockley  to  Weeks,  his  coplaintiff  of  an  un- 
divided half,  on  the  sixteenth  day  of  January,  1860. 

The  defendants'  title  was  derived  as  follows:  1st,  the  deed 
from  Weber  to  Jackson,  above  mentioned;  2d,  a  mortgage 
from  Jackson  to  M.  B.  McKinney,  dated  May  15th,  1850,  to 
secure  a  debt  of  S3, 234.  Said  mortgage  contained  a  power 
of  sale  in  default  of  payment  to  satisfy  the  debt — ^the  sale  to 
be  made  by  the  mortgagee,  upon  his  giving  ten  days'  public 
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notice  of  the  time  and  plaoe  of  sale,  which  notice  was  to  be 
published  by  posting  in  some  public  place  in  the  town  of 
Stockton;  3d,  a  sale  of  the  property  by  McKinney,  at  public 
auction  under  the  power  in  the  mortgage,  at  which  sale  one 
Eairchild  became  the  purchaser  at  the  price  of  one  hundred 
and  ten  dollars,  receiving  a  deed  from  McKinney  on 
[327]  the  second  *day  of  November,  1850;  4th,  a  reconvey- 
ance by  deed  from  Fairchild  to  McKinney  on  the  same 
day,  to  wit :  November  2d,  1850,  and  at  the  same  price  at  which 
the  property  was  bid  in  by  Fairchild;  5th,  a  deed  from  Mc- 
Kinney to  the  defendant  Fowler,  dated  September  12th,  1853, 
for  the  lots  in  controversy,  which  deed  contained  full  covenants 
of  warranty.    The  consideration  paid  was  five  hundred  dollars. 

The  testimony  of  Fairchild,  called  by  defendant  as  a  wit- 
ness, shows  that  he  was  employed  by  McKinney  as  his  agent 
to  purchase  in  the  property  at  the  sale,  and  that  he  did  pur- 
chase it  for  McKinney  and  as  his  agent;  that  he  never  paid 
any  consideration  on  the  transfer  to  him,  and  that  he  con- 
veyed to  McKinney  without  any  money  being  paid  him  on 
the  same  day  that  he  acquired  it. 

Evidence  was  introduced  by  defendant  tending  to  show  that 
the  sale  by  McKinney  was  made  pursuant  to  this  power,  and 
that  due  notice  thereof  was  given,  but  this  evidence  it  is  not 
necessary  to  state,  as  the  point  was  not  decided  by  the  Court. 

The  jury,  under  the  instruction  set  forth  in  the  opinion, 
found  a  verdict  for  plaintiflF.  A  motion  for  a  new  trial  was 
made  and  overmled,  and  defendant  has  appealed  to  this 
Court  from  the  final  judgment  and  from  the  order  denying 
the  motion  for  a  new  trial. 

EaU  dh  Huggings,  for  Appellants. 

The  instruction  given,  at  the  instance  of  the  plaintiff  to  the 
effect  that  McKinney's  purchase  at  the  sale  of  the  second  of 
November,  through  Fairchild  as  his  agent,  rendered  the  sale 
void,  was  not  law.  The  principle  announced  should  have 
been  made  dependent  upon  the  existence  of  one  other  essen- 
tial fact,  to  wit:  that  the  jury  must  believe  that  Jackson  had 
not  acquiesced  in  such  sale  but  had  disagreed  to  the  same. 
(Jackson  ex  dem,  McCarty  v.  Van  Walfren^  5  Johns.  43.) 

The  case  of  Jackson  ex  dem.  of  CadwaUader  &  Colden  v. 
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Walshy  14  Johns.  406,  runs  on  all  fours  with  this.  Thej 
differ  only  in  several  immaterial  particulars.  The  plaintiff 
Golden  claimed  title  as  heir  at  law,  whereas  here  the  plaintiffs 
allege  that  they  are  purchasers  for  value.  Colden,  whose 
sale  for  his  own  benefit  was  impeached,  acted  in  the 
character  of  an  .executor  with  power  to  ^sell,  and  not,  [328] 
as  in  the  case  at  bar,  in  the  capacity  of  a  trustee  by 
virtue  of  a  deed.  Thompson,  0.  J.  delivering  the  opinion  of 
the  Court  says:  ''It  is  unnecessary  for  me  to  go  into  an  ex- 
amination  of  the  equity  doctrine  on  this  subject.  No  case  is 
to  be  found  where  a  Court  of  Law  has  pronounced  such  a 
deed  absolutely  void.  The  legal  title  imdoubtedly  passes,  and 
the  rules  and  principles  which  govern  the  Court  of  Chancery 
in  such  cases  show  that  it  would  be  very  unfit  for  a  Court  of 
Law  to  interpose  and  set  aside  such  conveyances.  (2  Johns. 
226.)  Indeed,  it  is  not  the  doctrine  of  a  Court  of  Equity 
that  such  sales  are  ipso  Jure  void,  but  that  the  purchaser, 
subject  to  the  equity  of  having  the  sale  set  aside  if  the  cestui 
que  trust,  in  a  reasonable  time,  chooses  to  say  he  is  not 
satisfied  with  it." 

In  the  case  of  Slee  v.  ManhaUan  Company,  1  Paige,  in  the 
opinion  of  Judge  Betts  it  is  said:  '*The  rule  laid  down  by 
Lord  Thurlow  in  Crow  v.  Ballard,  3  Bro.  Ch.  Co.  119,  that  it 
is  impossible  at  any  rate  that  the  person  employed  to  sell  can 
be  permitted  to  buy,  has  been  explicitly  denied  in  the  English 
Courts  and  ours,  and  is  now  no  longer  followed.  The  prin- 
ciple now  recognized  is,  that  he  is  entitled  to  no  advantages 
from  his  purchase,  but  it  is  at  the  option  of  the  cestui  que 
irust  to  consider  him  a  trustee  and  as  holding  the  estate  in 
his  behalf."  (And  see  authorities  there  cited;  Scott  v.  Free- 
land,  7  Sme.  &  Mar.  419.) 

The  acquiescence  of  Jackson  in  the  sale  by  McKinney 
would  cut  off  the  right  of  the  former  to  set  aside  the  sale, 
even  in  a  Court  of  Equity.  Yet  the  Court  below,  at  law,  re- 
fused to  instruct  the  jury,  that  such  acquiescence  would 
operate  to  estop  Jackson  and  the  plaintiffs  under  him  from 
disaffirming  the  sale  in  ejectment.  The  authorities  establish 
the  rule  that  the  sale  is  not  void,  but  the  cestui  que  hmst  may 
within  a  reasonable  time,  if  he  disapproves,  proceed  to  have 
the  sale  annulled  by  a  Court  of  Equity.     If  he  fails  thus  to 
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proceed,  his  acquiescence  will  be  presumed,  and  the  Courf 
will  refuse  to  disturb  the  sale,  and  more  especially  will  with- 
hold relief  as  against  a  purchaser  for  a  valuable  consideration 
without  notice.  (See,  on  the  point  of  presumption  of  notice, 
10  Sme.  &  Mar,  583;  8  Id.  493;  Biuchanan  etal.  v.  Tinner 
et  al.,  2  How.  261-263;  Wilson  v.  Troup,  in  the  opinion  and 
decision  of  Chancellor  Kent,  2  Cow.  203;  1  Pet.  368.) 

[329]         *E.  L.  Ooold  and  D.  W.  Perley,  for  Eespondents. 

Norton,  J.  delivered  the  opinion  of  the  Court — Field,  C. 
J.  and  Cope,  J.  concurring. 

This  is  an  action  to  recover  the  pessession  of  real  estate. 
The  plaintiffs  and  defendants  both  claim  under  A.  M.  Jackson, 
the  latter  under  a  mortgage  sale  and  the  former  under  a  deed. 
In  1850,  May  15th,  Jackson  executed  a  mortgage  to  one 
McKinney,  with  a  power  to  sell  on  default  in  payment  of  the 
mortgage  debt.  Acting  under  this  power  McKinney  sold  the 
property  on  the  second  day  of  November,  1850,  which  was 
bid  in  by  one  Fairchild  who,  on  the  same  day,  reconveyed  the 
property  to  McKinney,  and  the  latter,  on  the  twelfth  day  of 
September,  1853,  conveyed  to  the  defendant  Fowler,  who  took 
possession  in  1854,  and  has  since  occupied.  On  the  thirtieth 
day  of  December,  1859,  Jackson  made  a  deed  of  the  premises 
to  the  plaintiff  Blockley,  and  this  action  was  commenced  on 
the  twenty-fourth  day  of  February,  1860. 

On  the  trial,  upon  the  request  of  the  plaintiffs,  the  Court 
gave  the  following  instruction  to  the  jury :  * '  If  the  jury  believe, 
from  the  evidence,  that  M.  B.  McKinney,  the  mortgagee  men- 
tioned in  the  mortgage  made  by  A.  M.  Jackson  to  him  on  the 
fifteenth  day  of  May,  1850,  employed  W.  H.  Fairchild,  the 
purchaser,  to  attend  said  sale  as  his  agent,  and  to  buy  in  the 
property  specified  in  said  mortgage  at  said  sale  for  the  benefit 
of  said  McKinney  himself,  and  that  said  Fairchild  was  not  a 
6o?ia  Jide  purchaser  but  purchased  said  property  for  said 
McKinney,  and  that  no  consideration  was  passed  between 
said  Fairchild  and  said  McKinney,  that  then  the  sale  was 
void." 

This  charge  was  erroneous.  A  mortgagee  who  sells  under 
a  power  contained  in  the  mortgage  and  becomes  himself  the 
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purchaser  indirectly  by  having  the  mortgaged  premises  bid  in 
for  himself,  cannot  hold  it  against  the  mortgagor  if  the  latter 
chooses  to  file  his  bill  to  set  aside  the  sale  or  to  redeem, 
provided  this  be  done  within  a  reasonable  time  after  being 
apprised  of  the  sale.  But  the  sale  is  not  void.  It  is  only 
voidable.  The  legal  title  passes.  (Jackson  v.  Van 
Dalpen,  5  J.  E.  43;  Jackson  v.  Walsh,  14  Id.  *407;  [330] 
Bergen  v.  Bennet,  1  Caines'  Cases  in  Error,  1;  Slee  v. 
ManhaUan  Company,  1  Paige's  Oh.  48;  Davone  v.  Fanning,  2 
J.  Ch.  252;  ScoU  y.  Fredand,  7  Sme.  &  Mar.  409.) 

It  is  also  insisted  that  the  sale  was  void,  on  the  ground  that 
the  notice  of  sale  required  by  the  power  was  not  given.  Some 
of  the  above  cited  cases  show  that  such  an  irregularity,  if  it 
occurred,  might  have  been  acquiesced  in  by  the  mortgagor, 
and  if  so,  the  sale  would  not  be  void.  It  is  impossible  for  us 
to  say  how  the  jury  might  have  found  upon  this  point,  or  as  to 
the  fact  of  notice  having  been  given,  if  the  case  had  been 
properly  submitted  to  them,  because  under  the  instruction 
given,  as  above  stated,  the  jury,  with  the  testimony  of  Fair- 
child  as  to  his  having  purchased  for  McKinney  unquestioned, 
could  not  have  done  otherwise  than  find  for  the  plaintiff. 

For  this  error  the  judgment  must  be  reversed,  and  the 
cause  remanded  for  a  new  trial.  The  costs  of  this  appeal  to 
abide  the  event. 


VAN  VALKENBUEG  v.  McOLOUD  * 

PcBUO  Lands  Subject  to  Location  under  School  Wabbants.— The  pablic  lancU 
of  this  State  were,  previous  to  their  enrvey  by  the  General  Government,  subject 
to  location  by  the  holders  of  school  warrants  issued  under  the  Act  of  ICay  8d,  1852, 

Belbction  of  State  Lands.— Dott  v.  Meador,  16  Gal.  296,  afi&rmed  upon  the  points 
that  the  Act  of  Congress  of  September,  1841,  donating  lands  for  internal  improve- 

♦Cited  as  authority  in  EiggvM  v.  BougJUon,  25  Cal.  255.  See  Bhtdworth  v.  Lake,  33 
Cal.  261;  DoU  v.  Meador,  16  Cal.  296.  Upon  the  point  that  such  selection  could  be 
made  before  survey,  overruled  in  Terry  v.  Megerie,  24  Cal.  609;  and  see  Grogan  v. 
Knxgfd,  27  Cal.  520;  Megerle  v.  Aiihe,  33  Cal.  89;  Smith  v.  Aitijeam,  34  Cal.  512;  Toland 
V.  MandeUe,  38  Cal.  33;  Hastings  v.  Devlin,  40  Cal.  363:  Fliray.  BeU,  Oct.  T.  1870  (not 
reported. )    Sherman  t.  Bist^  45  OaL  668. 
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menis,  is  as  to  the  States  to  be  sabseqaently  created  a  grant  inpreserUi,  and  Teste 
in  each  of  them  immediately  upon  its  admission  500,000  acres  of  the  Qoyerpment 
lands  within  its  bonndaries,  not  reserved  from  sale,  with  the  right  to  select  the 
same  in  such  manner  ,as  its  Legislature  may  direct;  that  such  selection  maybe 
made  before  the  land  is  surveyed  by  the  Government,  but  must  be  subject  to 
change  if  subsequently,  upon  the  survey  being  made,  it  be  found  to  want  con* 
formity  with  the  lines  of  such  survey. 

Location  befobe  Subvet  Void.— 0.  being  the  holder  of  two  school  warraniB  issued 
under  the  State  Act  of  May  8d,  1852,  located  with  them,  in  November  of  that  year, 
three  hundred  and  twenty  acres  of  public  land,  of  which  no  survey  had  at  that 
time  been  made  by  the  General  Government,  took  possession  of  ibe  same  and 
occupied  it  until  1857,  when  he  conveyed  the  premises  with  the  warrants  to  M., 
and  he  subsequently  to  the  defendant,  who  took  and  has  since  retained  the  ppsses- 
sion.    The  original  selection  was  not  strictly  in  conformity  with  the  lines 

[881]  of  the  6ubse-*quently  made  survey  of  the  United  States,  but  after  such 

survey  the  defendant  caused  its  boundaries  to  be  changed  so  as  to  conform 
with  the  lines  of  the  sectional  divisions  established  by  the  survey,  and  deposited 
his  warrants  in  the  United  States  Land  Office  of  the  district  The  plaintiif  claims 
under  a  location  of  other  school  warrants  made  by  him  upon  the  same  land  after 
the  survey  by  the  United  States.  In  ^ectment  by  plaintiff  to  recover  the  land  of 
defendant:  Hetdf  that  the  location  by  0.  before  the  Government  survey  was  valid, 
and  that  the  title  of  defendant  should  prevaiL 

Appeal  from  the  Fifth  Jadicial  District. 

This  is  an  action  of  ejectment  to  recover  three  hundred  and 
twenty  acres  of  land  in  San  Joaquin  County.  Both  parties 
claim  under  the  State  of  California,  under  locations  made 
with  warrants  issued  under  the  Act  of  1852,  commonly  called 
School  Land  Warrants.  From  the  findings  of  the  Court,  it 
appears  that  in  1852  one  James  L.  Camduff  entered  upon  the 
premises,  which  were  vacant  unsurveyed  land  of  the  United 
States,  and  in  October  of  the  same  year,  purchased  from  the 
State  two  school  land  warrants,  which  he  caused  to  be  located 
on  the  premises  by  the  County  Surveyor — the  location  being 
duly  recorded  in  the  Clerk's  office  on  the  eighteenth  of 
December,  1852. 

Camduff  built  a  house  upon  the  premises,  where  he  re- 
sided, cultivating  the  land,  exercising  control  and  ownership 
over  it,  until  the  tenth  of  June,  1857,  when  he  conveyed  the 
land,  by  a  quitclaim  deed,  and  assigned  the  warrants  to 
AloDzo  McCloud,  who,  in  September  of  the  same  year,  con- 
veyed the  land  and  assigned  the  warrants  to  the  defendant, 
who  entered  upon  the  land  and  has  continued  in  possession 
up  to  the  present  time.  The  survey  and  location  made  by 
the  County  Surveyor  in  1852  embraced  nearly  the  whole  of 
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the  land  in  controversy,  and  the  possession  of  defendant  and 
his  grantors  was  coextensive  with  that  location.  In  1858, 
after  the  land  had  been  surveyed  by  the  United  States,  de- 
fendant caused  the  lines  of  the  original  location  to  be  so 
changed  as  to  conform  with  the  United  States  survey,  and 
afterwards  deposited  his  warrants  in  the  United  States  Land 
Office  of  the  district.  The  possession  of  the  defendant  and 
those  under  whom  he  claims  has  been  uninterrupted  ^nce 
October,  1852 — a  period  of  nearly  ten  years. 

The  plaintiff  claims  under  a  location  with  school 
land  warrants  ^made  in  the  United  States  Land  Office  [332] 
at  Benicia,  in  June,  1856,  shortly  after  the  lands  were 
surveyed  by  the  United  States  Government.  He  had  at  the 
time  actual  notice  of  the  claim,  location,  and  ppssession  of 
defendant's  grantor.  Plaintiff  has  never  been  in  possession 
of  the  land,  and  bases  his  right  to  recover  upon  a  supposed 
title  acquired  by  his  location  in  the  United  States  Land  Office. 

The  defendant  had  judgment  in  the  Court  below,  and 
plaintiff  appeals.  A  full  abstract  of  the  laws  of  Congress  and 
of  this  State  bearing  upon  the  questions  involved  will  be 
found  in  the  report  of  DoU  v.  Meador,  16  Cal.  296.) 

0.  j5f.  Browriy  for  Appellant. 

The  third  section  of  the  Act  of  the  Legislature  of  this 
State,  passed  May  3d,  1852,  declares:  "That  no  location 
shall  be  made  unless  it  be  made  in  conformity  with  the  law 
of  Congress." 

The  Act  of  September  4th,  1841,  grants  to  the  State  of 
California  500,000  acres,  and  allows  the  selections  to  be  made, 
as  the  Legislature  may  direct,  (that  is  the  manner)  ''at  any 
time  after  the  lands  of  the  United  States  in  such  State  shall 
have  been  surveyed  according  to  existing  laws."  (Act  of  1841, 
sec.  8.)  A  selection,  to  be  in  accordance  with  the  law  of 
Congress,  must  be  after  the  survey  and  return  of  the  plats, 
otherwise,  it  would  seem  that  a  selection  migljt  be  made  with- 
out any  regard  to  the  law  of  Congress. 

Section  three  of  the  circular  of  the  General  Land  Office  is 
as  follows:  ''The  selections  must  be  based  upon  the  official 
township  plats  of  the  public  surveys,  which  are  required  to 
be  approved  by  the  Surveyor-General,  and  on  file  in  the  local 
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land  office  for  thirty  days  prior  to  the  time  of  filing  the  selec- 
tion." 

If,  then,  the  law  and  instractions  mean  anything,  the  Cam- 
duflf  location  in  1852,  by  survey  of  the  County  Surveyor,  and 
recording  in  the  Clerk's  office,  on  this  unsurveyed  land, 
amounted  to  nothing,  being  in  direct  contravention  of  the 
plain  letter  and  evident  spirit  of  the  law. 

If  the  United  States  direct  the  manner  of  selection,  then 
the  direction  must  be  followed.  If  not  followed,  no  approval 
will  be  made  or  patent  issued  to  the  State.  If  the 
[333]  State  or  her  agents  ^act  in  utter  disregard  of  such 
law  and  instructions,  and  yet  claim  land  assumed  to 
be  located,  as  that  by  Carnduff,  the  succeeding  acts  of  ap- 
proval by  the  United  States,  through  her  agents,  are  totally 
unnecessary  and  useless.  Why  call  upon  the  United  States 
to  approve  a  selection  and  subsequently  issue  a  patent  to 
land,  when  the  State  claims  her  own  selection  to  be  final  and 
conclusive  of  her  rights?  Why  ask  for  approval  ?  Why  seek 
a  patent?  Yet  not  one  selection  has  ever  been  made  without 
the  condition  annexed  that  it  be  approved  by  the  United 
States. 

The  United  States  have  never  approved  the  selection  made 
by  Camduff  in  1852;  in  fact,  the  Government  had  no  knowl- 
edge of  any  such  selection.  In  1855  the  land  was  surveyed, 
and  the  plats  returned  to  the  land  office  in  the  district. 
About  January,  1856,  Van  Yalkenburg  made  a  selection  of 
the  land  in  controversy,  and  surrendering  his  warrants  to  the 
Kegister  of  the  Land  Office,  received  a  certificate  of  location 
from  the  United  States  Eesister.  Van  Valkenburg's  war- 
rants were  surrendered  at  the  time  of  his  location  to  be 
canceled;  whereas  the  Camduff  warrants  were  in  circulation 
until  within  a  short  time  previous  to  the  trial  of  this  case, 
and  might  with  the  greatest  facility  have  been  sold  to  and 
passed  through  a  dozen  hands,  and  also  have  been  relocated 
on*other  and  different  land.     It  results,  tben: 

1st.    That  Cardduff 's  location  was  invalid. 

2d.  That  Van  Valkenberg's  was  made  according  to  law. 
and  is  valid. 

3d.  That  McCloud*8  subsequent  relocation  in  1858  (that 
isy  his  changing  the  lines  of  his  location  so  as  to  conform  to 
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the  lines  of  the  subsequently  made  survey  of  the  United 
States)  was  too  late. 

4th.  That  in  order  to  have  secured  a  valid  location,  and 
thereby  have  prevented  the  location  by  Van  Valkenburg,  the 
relocation  by  Carnduff  should  have  been  made  and  approved 
in  the  United  States  Land  Office  within  thirty  days  after  the 
filing  of  the  plats  of  survey  therein. 

D.  S.  Terry y  for  Bespondent. 

The  appellant  relies  solely  on  the  point,  that  no 
location  of  *school  warrants,  issued  under  the  Act  of  [334] 
1852,  could  be  made  upon  unsurveyed  lands.  This 
question  has  been  already  before  the  Court,  and  was,  after 
full  argument,  settled  in  the  case  of  DoU  v.  MeadoVy  16  Cal. 
295,  in  which  the  Court  held  that  the  Act  of  the  Legislature 
authorizing  the  location  of  warrants  on  unsurveyed  lands  did 
not  conflict  with  the  law  of  Congress,  passed  in  1841,  donat- 
ing lands  to  several  States.  That  the  effect  of  the  language 
of  the  Act  of  1841  was  to  confer  upon  the  State  of  California 
upon  her  admission  a  present  vested  interest  in  500,000  acres 
of  land,  "with  a  right  to  select  out  of  any  public  lands  of 
the  United  States,  except  such  as  were  or  might  be  reserved 
from  sale  by  any  law  of  Congress  or  the  proclamation  of  the 
President." 

The  Act  of  Congress  imposes  no  other  restriction  upon  the 
right  of  selection,  except  that  not  less  than  three  hundred 
and  twenty  acres  shall  be  taken  in  one  location,  and  the  lines 
shall  be  made  to  conform  to  the  surveys  to  be  made  by  the 
United  States. 

The  seleqtion  made  by  respondent's  grantor  was  in  strict 
accordance  with  the  law  of  California;  the  location  was  made 
by  the  County  Surveyor;  was  duly  recorded  in  the  proper 
office;  and,  after  the  land  had  been  surveyed  by  the  United 
States,  its  boundaries  were  changed,  and  made  to  conform 
with  such  survey.  The  warrants  have  been  filpd  in  the  United 
States  Land  Office  of  the  district;  and  under  the  Act  of  April, 
1859,  to  provide  for  the  issuance  of  patents  to  lands  located 
with  State  school  land  warrants,  respondent  is  now  entitled 
to  recover  from  the  State  a  patent  for  the  lands.  He  had  a 
full  and  complete  equitable  title,  having  complied  with  all 
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the  requirements  of  the  law,  and  need  only  apply  to  the 
proper  officer  for  the  patent,  which  will  vest  in  him  the 
perfect  legal  title. 

Upon  his  own  showing,  the  appellant  has  neither  a  l^al 
nor  equitable  title  to  the  land  in  controversy.  His  argument 
is  based  upon  the  assumption  that  the  legal  title  to  the  land 
is  in  the  United  States.  If  this  be  so,  he  cannot  recover, 
and  the  judgment  must  be  affirmed.  To  recover  in  this  ac- 
tion, appellant  must  have  had  either  prior  possession  or  legal 
title;  he  does  not  pretend  to  have  had  either.  But  if  an 
equitable  title  was  sufficient,  he  has  shown  no  equity.     He 

sought  to  purchase  from  the  State  a  tract  of  land, 
[336]     *which  had  already  been  sold  to  another,  of  which 

fact  he  had  actual  notice,  according  to  the  findings  of 
the  Court,  as  well  as  constructive  notice  by  the  records  of 
the  county. 

Field,  C.  J.  delivered  the  opinion  of  the  Court — Cope,  J. 
concurring. 

In  BdOs  V.  MeadoTy  16  Cal.  296,  we  had  occasion  to  consider 
the  effect  of  the  eighth  section  of  the  Act  of  Congress  of 
September,  1841,  by  which  500,000  acres  of  land  were  donated 
to  several  States,  designated  by  name  in  its  first  section,  and 
the  same  quantity  to  each  new  State  which  should  be  there- 
after admitted  into  the  Union.  The  language  of  the  section 
with  reference  to  the  States  designated  differs  materially  from 
its  language  with  reference  to  new  States  which  might  subse- 
quently be  created.  As  to  the  old  States,  the  words  are  in- 
operative to  pass  the  fee  from  the  General  Government.  It 
was  so  held  by  the  Supreme  Court  of  the  United  States  in 
Foley  V.  Harrison,  15  How.  447.  "The  words  oiF  the  Act  of 
1841,"  said  the  Court,  **are  that  'there  shall  be  granted  to 
each  State,'  not  that  there  is  hereby  granted.  The  words 
import  that  a  grant  shall  be  made  in  future."  The  very  terms, 
the  absence  of  which  was  thus  considered  as  excluding  a 
construction  giving  to  the  act  the  operation  of  a  present  grant 
to  the  old  States,  are  used  when  new  States  are  referred  to. 
The  language  as  to  the  new  States  is,  "there  shall  be  and 
hereby  is  grantecT*  to  each  of  them,  upon  its  admission  into  the 
Union,  tiie  quantity  designated.     This  language  imports  a 
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present,  not  a  future  grant,  and  it  operates  to  vest  the  specific 
quantity  in  each  new  State  immediately  upon  its  admission 
into  the  Union.  California,  therefore,  upon  her  admission 
acquired  a  present  and  vested  interest  in  the  500,000  acres, 
with  a  right  to  select  the  same,  in  such  manner  as  her 
Legislature  might  direct,  out  of  any  of  the  public  lands  of 
the  United  States,  except  such  as  were  or  might  be  reserved 
from  sale  by  any  law  of  Congress  or  the  proclamation  of  the 
President — the  selections  to  be  made  in  parcels  conformably 
to  sectional  divisions  and  subdivisions  prescribed  by  the 
general  system  of  surveys  of  the  United  States,  and  of  not 
less  than  three  hundred  and  twenty  acres  each.  With  refer- 
ence to  the  old  States,  the  act  provides  that  the  selec- 
tions may  be  made  at  any  ^time  after  the  public  lands  [336] 
in  those  States  respectively  have  been  surveyed  ac- 
cording to  existing  laws.  But  with  reference  to  the  new 
States,  the  time  at  which  the  selections  may  be  made  is  not 
designated.  The  concluding  words  of  the  grant  to  them — 
providing  that  the  land  is  "to  be  selected  and  located  as 
aforesaid" — refer  (as  we  held  in  DcU  v.  Meador)  only  to  the 
manner  and  form  of  the  selection,  and  the  quantity  which  the 
several  parcels  must  embrace.  As  we  said  in  that  case: 
''Conformity  in  the  locations  with  the  sectional  divisions 
and  subdivisions  is  required  to  preserve  intact  the  general 
system  of  surveys  adopted  by  the  Federal  Government,  and 
to  prevent  the  inconvenience  which  would  ensue  from  any 
departure  therefrom.  When,  therefore,  any  location  is  made 
by  the  State  previous  to  the  survey  of  the  United  States,  it 
must  be  subject  to  change  if  subsequently,  upon  the  survey 
being  made,  it  be  found  to  want  conformity  with  the  lines  of 
such  survey.  With  this  qualification,  and  the  further  quali- 
fication of  a  possible  reservation  by  a  law  of  Congress  or  a 
proclamation  of  the  President  previous  to  the  survey,  which 
may  require  further  change  or  the  entire  removal  of  the  loca- 
tion, we  do  not  perceive,  either  in  the  language  of  the  act  or 
the  object  to  be  secured,  any  limitation  upon  the  right  of  the 
State  to  proceed  at  once  to  take  possession  and  dispose  of  the 
quantity  to  which  she  is  entitled  by  the  grant.  It  would 
hardly  be  pretended  that  she  would  be  deprived  of  the  bounty 
of  the  General  Government  if  no  surveys  were  ever  directed 
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by  its  authority,  or  that  the  enjoyment  of  the  estate  vested  in 
her  would  be  suspended  indefinitely  by  reason  of  its  inaction 
in  the  matter.  The  legislation  of  the  State  has  proceeded 
upon  a  construction  of  the  Act  of  Congress  similar  to  that 
which  we  have  given,  and  under  it  interests  of  great  magni- 
tude have  grown  up,  any  disturbance  of  which  would  lead  to 
consequences  greatly  to  be  regretted." 

At  the  time  the  opinion  was  rendered  from  which  this  cita- 
tion is  taken,  (October,  I860,)  the  selections  made  under  the 
authority  I  of  the  State  from  unsurveyed  lands  exceeded 
150,000  acres.  Since  then  the  number  must  be  greatly  in- 
creased; and  so  long  as  the  restrictions  upon  the  action  of 
the  State,  in  making  the  selections  provided  by  the  Act  of 
Congress,  are  secured,  it  is  difficult  to  perceive  the  force 
of  the  objections  urged  against  a  selection  from 
[337]  *unsurveyed  lands.  Li  DoU  v.  Meadoi\  we  held  thfet 
objections,  such  as  are  made  in  the  present  case, 
were  untenable,  and  we  reaffirm  the  decision  in  that  respect. 

This  conclusion  disposes  of  the  appeal.  The  selection  of 
Camduff  was  made  by  the  location  of  school  warrants  in 
December,  1852.  These  warrants  were  in  fact  powers  of 
attorney  from  the  State,  authorizing  the  holder  to  select  for 
her  three  hundred  and  twenty  acres  of  the  500,000  donated 
by  the  United  States.  Carnduff  was  in  the  possession  of  the 
premises  at  the  time,  and  he  erected  a  dwelling-house  thereon, 
in  which  he  resided,  cultivating  the  land,  and  exercising 
ownership  over  it,  until  June,  1857,  when  he  conveyed  the 
premises,  together  with  the  warrants,  to  Alonzo  McCloud, 
and  the  latter,  in  September  of  the  same  year,  conveyed  them 
to  the  defendant,  who  immediately  entered  upon  the  prem- 
ises, and  has  continued  in  their  possession  ever  since.  The 
original  selection  was  not  strictly  in  conformity  with  the  lines 
of  the  subsequently  made  survey  of  the  United  States,  but 
after  such  survey  the  defendant  caused  it  to  be  changed  so  as 
to  conform  with  the  lines  of  the  sectional  divisions  and  sub- 
divisions established  by  the  survey,  and  deposited  his  war- 
rants in  the  United  States  Land  Office  of  the  district.  The 
plaintiff  claims  under  a  location  of  school  warrants  made  in 
the  land  office  of  Benicia,  after  the  survey  of  the  United 
States,  and  he  relies  for  a  recovery  upon  the  alleged  invalidity 
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of  the  location  of  Camdoff  in  1852,  because  made  on  nn- 
surveyed  land.    This  ground  of  reliance,  for  the  reasons  we 
have  stated,  fails  him  in  the  case. 
Judgment  affirmed* 


PEOPLE  V.  BRANNIGAN. 

1  Sepabation  of  Jxtbobs  an  iBBEauLABHT.— Where  the  Jnrj  in  a  oriminal  action, 
after  having  retired  to  deliberate  npon  their  verdict,  separate  without  permission 
of  the  Court,  the  irregularity  ia  sufficient  ground  for  setting  aside  a  verdict  of 
guilty  rendered  by  them,  unless  it  be  shown  affirmatively  by  the  prosecution  that 
the  defendant  was  not  prejudiced  thereby. 

EzFBBBSiONB  OF  TwfSD  Pabtzes.— ^A  verdict  of  guilty  in  a  criminal  action  will 

not  be  set  aside  on  a  showing  that  a  *third  person  expressed  in  the  presence    [S38] 
of  the  Jury,  while  they  were  deliberating  upon  their  verdict,  a  wish  that  the 
defendant  should  be  convicted,  where  the  expression  appears  to  have  been  a  mere 
passing  remark  and  not  part  of  a  conversation  in  which  the  jury  engaged. 

Appeal  from  the  Court  of  Sessions  of  Sacramento  County. 

The  defendant  was  indicted  for  the  crime  of  rape,  and  was 
convicted. 

A  motion  for  new  trial  was  made  by  him,  in  support  of 
which  he  filed  an  affidavit,  setting  forth,  among  other  things, 
that  the  jury  after  they  had  retired  under  charge  of  an  officer 
to  deliberate  upon  their  verdict  separated  without  leave  of 
the  Court,  or  consent  of  the  parties;  also  setting  forth  that 
they  were  taken  by  the  officer  across  the  street  to  a  hotel  for 
the  purpose  of  taking  dinner;  that  while  there  the  proprietor 
of  the  hotel  had  a  conversation  with  one  or  more  of  them,  in 
which  he  used  the  following  language:  "  Stick  to  it  until  you 
rot  and  the  pismires  cany  you  out,  but  what  you  convict  him.*' 
No  counter-affidavits  were  filed. 

The  motion  for  new  trial  was  denied,  and  defendant  sen- 
tenced to  ten  years'  imprisonment.  From  the  order  refusing 
a  new  trial  defendant  appeals. 

'  Cited  and  explained  in  People  v.  SymandSt  22  Cal.  852 ;  and  dted  as  authority  in 
People  V.  Turner,  89  Gal.  875;  and  see  People  v.  Colmere,  23  Cal.  633;  People  v.  Hughes, 
»  Cal.  257. 
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E.  J?.  Uoyd,  for  Appellant. 

J.  W.  Goffroth,  for  the  People 

Field,  C.  J.  delivered  the  opinion  of  the  Court — Oofe,  J, 
and  NoBTON,  J.  concurring. 

•  The  statute  regulating  proceedings  in  criminal  cases  pro- 
vides that  when  the  jury  do  not  agree,  after  a  case  has  been 
submitted  to  them,  without  retiring  for  deliberation,  one  or 
more  officers  shall  be  sworn  *'  to  keep  them  together  in  some 
private  and  convenient  place,  and  not  to  permit  any  person 
to  speak  to  them,  nor  to  speak  to  them  themselves,  unless  it 
be  to  ask  them  whether  they  have  agreed  upon  a  verdict,  and 
to  return  them  into  Court  when  they  have  so  agreed.**  (Sec. 
402.)  And  it  empowers  the  Court  to  grant  a  new  trial  ''when 
the  jury  have  separated  without  leave  of  the  Court  after  re« 

tiring  to  deliberate  upon  their  verdict,  or  been  guilty 
[339]     of  any  mis-*conduct  tending  to  prevent  a  fair  and  due 

consideration  of  the  case."  (Same  Act,  sec.  440.) 
The  object  of  the  first  provision  is  to  remove  the  jury  from 
all  improper  influences  in  their  deliberations;  and  the  object 
of  the  second  provision  is  to  furnish  a  remedy  where  the  jury 
have  been  subjected  to  such  influences,  or  been  themselves 
guiliy  of  misconduct  tending  to  affect  the  purity  of  their  ver- 
dict. 

The  language  of  the  oath  administered  to  the  officer  having 
the  jury  in  charge  points  out  with  clearness  his  duties.  He 
is  required  ''to  keep  them  together;''  that  is,  he  must  not 
permit  them  to  separate.  He  must  keep  them  "in  some 
private  and  convenient  place;"  that  is,  removed  from  access 
by  strangers.  He  must  not  "permit  any  person  to  speak  ta 
them,"  a  duty  which  can  only  be  performed  by  following  the 
previous  requirement  of  keeping  them  in  a  private  place» 
And,  finally,  he  must  not  speak  to  them  himself,  except  to 
ask  them  whether  they  have  agreed  upon  a  verdict.  When 
either  of  these  requirements  is  disregarded  by  the  officer,  he 
fails  to  perform  his  duty,  and  the  trial  is  irregularly  con- 
ducted. If  a  conviction  follows,  the  prisoner  has  ground  to 
complain  of  the  irregularity.  He  is  entitled  to  all  the  pro- 
tection which  the  statute  intends    to  secure,  against  any 

346 


Digitized  by 


Google 


Jan.  1863.]  People  v.  Bbannigan.  340 


interference  with  the  action  of  the  jury,  whether  arising  from 
the  hostility  of  personal  enemies  or  popular  prejudice.  If 
such  protection  be  not  afforded,  suspicions  are  excited  and 
confidence  in  the  justice  of  their  decision  is  destroyed.  It 
would  seem  therefore  but  reasonable,  where  an  irregularity 
has  been  committed,  which  may  have  affected  the  jury,  that 
the  Government,  seeking  to  uphold  their  action,  should  be 
called  upon  to  show  that  no  injury  to  the  prisoner  has  fol- 
lowed from  the  irregularity  complained  of.  If  this  can  be 
shown,  their  verdict  will  not  be  disturbed — ^for  the  end  which 
the  law  contemplated  by  its  provisions  has  been  attained  In 
the  present  case  the  irregularity  consisted  in  the  unauthorized 
separation  of  the  jury,  after  retiring  to  deliberate  upon  their 
verdict.  The  prisoner,  in  his  affidavit,  upon  which  the 
motion  for  a  new  trial  was  based,  alleges  the  separation, 
and  the  fact  is  not  controverted,  nor  is  any  explanation  of 
it  attempted  by  the  State.  The  District  Attorney  appears  to 
have  considered  it  incumbent  upon  the  prisoner  to 
show  affirmatively  injury  to  him-*self  resulting  from  [340] 
the  separation,  or  at  least  reason  to  suspect  such 
injury.  There  are  authorities  which  support  this  view.  Such 
are  the  cases  cited  from  the  New  York  Courts.  But  there  are 
authorities  of  equal  weight  the  other  way,  and  the  latter,  we 
think,  are  supported  by  better  reasons.  In  Commonwealth  v. 
McCaul,  (Va.  Cases,  305,)  the  General  Court  of  Virginia  held 
that  the  separation  of  itself  vitiated  the  verdict,  although  it 
affirmatively  appeared  in  that  case  that  no  improper  influences 
had  been  brought  to  bear  upon  the  jury.  **  From  the  mode," 
said  the  Court,  ''in  which  collusion  and  tampering  is  gen- 
erally carried  on,  such  circumstance  is  generally  known  to  no 
person  except  the  one  tampering  and  the  person  tampered 
with,  or  the  persons  between  whom  a  conversation  may  be 
held  which  might,  influence  the  verdict.  If  you  question 
either  of  these  persons  on  the  subject,  he  must  criminate  or 
declare  himself  innocent,  and  you  lay  before  him  an  induce- 
ment not  to  give  correct  testimony."  And  after  observing 
that  the  ancient  rule,  that  the  jury  should  on  no  occasion 
separate,  had  been  relaxed  only  in  cases  of  imperious  or  un- 
avoidable necessity,  the  Court  continued:  "  But  by  allowing 
that  a  jury  may  separate  without  necessity,  and  that  their 
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verdict  shall  stand,  unless  the  party  accused,  who  in  these 
cases  is  in  the  custody  of  the  law,  can  show  that  the  jury  not 
only  have  separated,  but  that  they  or  a  member  of  it,  has 
also  been  tampered  with,  or  held  communication  on  the  sub- 
ject, this  great  barrier  against  oppression  may  gradually  be 
sapped  and  undermined,  and  the  bulwark  cannot  long  re- 
main. Such  a  precedent  would  be  productive  of  evils  in- 
calculable, and  too  great  for  the  Court  by  its  decision  to 
allow  a  door  to  be  opened  for  them." 

This  case,  so  far  as  it  holds  that  separation  alone  vitiates 
the  verdict  in  a  criminal  case,  even  when  shown  to  have  pro- 
duced no  injurious  consequences,  has  been  generally  con- 
demned, but  in  other  respects  has  been  followed  in  several  of 
the  States.  In  McLain  v.  TheStcUe,  10  Terger,  242,  the  Court 
said:  "The  affidavits,  which  are  uncontradicted,  show  con- 
clusively that  several  of  the  jury  repeatedly  separated  from 
the  others,  without  the  care  of  the  officer  appointed  by  the 
Court  to  attend  them,  and  were  absent  for  the  space  of  fifteen 
or  tweniy  minutes — long  enough  to  have  been  tampered  with, 
if  there  had  been  any  disposition  to  do  so.  It  is 
£341]  *not  necessary  for  the  prisoner  to  prove  that  they 
were,  during  their  absence,  subjected  to  improper  in- 
fluences from  others;  it  is  sufficient  if  they  might  have  been. 
There  would  be  no  safety  in  a  different  rule  of  practice,  for  it 
would  be  almost  impossible  ever  to  bring  direct  proof  of  the 
fact  that  it  was  done."  (See  also  Bileij  v.  The  State,  9  Humph. 
€54;  McCann  v.  The  State,  9  Smedes  &  Marsh.  465.) 

In  the  case  of  The  State  v.  Prescott,  7  N.  H.  287,  the  Su- 
preme Court  of  New  Hampshire,  after  an  extended  consider- 
ation of  the  authorities,  held  that  the  burden  of  proof  lay 
upon  the  Government  to  show  that  the  prisoner  had  not  suf- 
fered any  injury  by  reason  of  the  separation  of  the  jury,  and 
that  in  the  absence  of  such  proof  he  was  entitled  to  the  ben- 
efit of  the  presumption  that  the  irregularity  had  been  preju- 
dicial to  him.  "The  prisoner,"  said  the  Court,  "is  in  such 
case  entitled,  as  a  matter  of  right,  to  require,  in  the  first  in- 
stance, a  compliance  with  the  ordinary  forms  provided  by  the 
law  to  secure  to  him  a  fair  and  impartial  trial;  and  if  the 
guards  provided  for  his  security  are  neglected  or  disregarded, 
he  is  at  least  entitled  to  require,  at  the  hands  of  the  G-ovem- 
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ment,  satisfactory  «vidence-that  he  has  not  received  detriment 
hj  reason  of  such  neglect,  and  is  not  to  be  put  to  show, 
affirmatiyelj,  that  such  departure  from  the  customary  mode 
of  trial  has  been  the  probable  cause  of  his  conviction.  The 
shield  which  the  law  has  provided  would  fall  far  short  of 
affording  him  the  protection  intended,  if  it  might  be  thrown 
aside  at  pleasure,  and  he  have  no  right  to  complain  unless  he 
could  prove  that  the  want  of  it  had  been  actually  prejudicial 
to  his  case;  a  matter  which  it  might  in  many  cases  be  very 
difficult  to  prove,  notwithstanding  such  was  the  fact.  He 
has  the  right,  therefore,  to  call  upon  the  officers  of  the  Gov- 
ernment in  such  case,  before  they  demand  judgment,  to  show 
that  the  irregularity  in  the  trial  has  not  been  the  means  of 
injustice  in  the  verdict." 

In  the  several  cases  from  which  we  have  thus  <5ited  the  sep- 
aration occurred  before  the  jury  had  retired  to  deliberate 
upon  their  verdict,  but  the  reasons  advanced  apply  with  equal 
force  to  separations  afterwards. 

In  addition  to  their  unauthorized  separation,  the 
defendant  also  ^alleged  misconduct  of  the  jury  as  [342] 
ground  for  a  new  trial.  It  appears  from  the  record 
that  while  the  jury  had  the  case  under  consideration,  and 
before  they  had  agreed  upon  a  verdict,  they  were  taken  by 
the  officer  who  had  them  in  charge  to  a  hotel  opposite  the 
room  in  which  they  were  deliberating  to  get  their  dinner,  and 
while  there  the  proprietor  of  the  hotel  spoke  to  some  of  the 
jurors  and  told  them  to  convict  the  defendant.  The  affidavit 
upon  which  the  new  trial  was  asked  states  that  the  proprietor 
had  a  conversation  with  one  or  more  of  the  jurymen,  but  we 
regard  the  language  used  as  a  mere  passing  remark  of  the 
proprietor.  If,  indeed,  there  was  a  conversation — rthat  is,  if 
language  was  used  by  both  parties,  or  if  used  by  one  was 
listened  to  by  the  other — then  there  was  such  misconduct  as 
to  authorize,  for  that  reason,  the  annulling  of  the  verdict. 
But  as  a  passing  remark  of  the  proprietor  it  did  not,  however 
improper,  constitute  misconduct  of  the  jury.  For  making  it 
the  proprietor  not  only  merited  the  reprimand  of  the  Court, 
but  should  have  been  severely  punished  as  for  a  contempt. 
The  fact  that  the  jury  were  exposed  to  remarks  of  this 
character  sufficiently  shows  the  impropriety  of  taking  them 
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to  the  hotel,  where  they  were  liable  to  come  in  contact  with 
strangers,  and  the  wisdom  of  the  provision  requiring  the 
officer  to  keep  them  together  in  some  privcUe  place. 
Judgment  reversed,  and  cause  remanded  for  a  new  trial. 


VAN  WINKLE  v.  HINCKLE. 

^  Aanas  to  Qfona  Title  gamkot  bb  M4iMTAiin£D  AaAiNST  Tbbabt.— An  sotton  can- 
not be  maintained  under  the  two  hundred  and  flfiy-fourth  section  of  the  Practioe 
Act,  by  a  landlord  against  his  tenant  in  possession  for  the  poxpose  of  determining 
the  yalidity  of  an  adTerse  title  set  up  by  the  tenant. 

Action  aoaibbt  whom  rr  Lies. — The  section  of  the  statute  above  referred  to  must 
be  construed  as  giving  a  remedy  only  against  parties  who  are  in  a  position  to  assert 
their  rights,  and  not  against  those  who  are  barred  l^  a  temporary  estoppel  as  to 
the  right  asserted  on  the  other  side. 

Benitnoiation  of  Temanot.— If  a  tenant  renounce  the  tenancy  in  favor  of  an  ad- 
verse title  the  landlord  may  elect  to  consider  himself  ousted  and  TnAiT^t^in  q|eot- 
ment,  but  he  cannot  daim  possession  through  the  tenant  and  at  the  same  time 
bring  an  action  against  him  to  determine  the  title. 

[343]        *Appeal  from  the  Sixth  Judicial  District. 

The  facts  are  stated  in  the  opinion  of  the  Court. 

J.  B.  Harmon f  for  Appellant,  cited:  Practice  Act,  sec.  254; 
RUchie  v.  Dorland,  6  Cal.  33;  Story's  Eq.  Jur.,  sees.  852-856. 

«7.  W.  Winans,  for  Eespondent. 

Plaintiff  avers  in  his  complaint,  that  he  is  in  possession; 
that  appellant  whom  he  sues  is  his  tenant,  by  a  specific 
contract  of  lease,  and  that,  notwithstanding  the  allegation 
thereof,  appellant  bought  an  outstanding  claim  of  title  which 
she  sets  up  adversely.  This  brings  respondent's  case  directly 
within  the  purview  of  section  two  hundred  and  fifty-four  of 
the  Practice  Act.  (Curtis  v.  SuUer,  15  Cal.  259;  JPixley  v. 
Huggiiia,  Id.  133,  134;)  in  which  latter  case  the  Court  clearly 
and  fully  determines  in  what  cases  an  action  can  be  brought 

i  Commented  on  in  LyU  v.  BoUintt,  25  Cal.  438;  and  cited  in  Prdka  v.  J^enon  G, 
^  8.  M.  Co,,  84  Cal.  659.    See  Rico  v.  Spence,  post  504,  note  1. 
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to  remove  a  cloud  upon  a  title,  and  the  present  action  is^ 
within  the  role  as  there  laid  down.  (See,  also,  opinion  of 
Chancellor  Kent  in  Trustees  of  Huntington  y.  NicdU,  3  Johns. 
690,  591;  Cuppa  v.  Inoin,  2  Blackf.  112;  Douglass  v.  ScgU,  5 
Hammond,  Ohio,  195;  Norton  v.  Beaver^  Id.  178;  Douglass  v. 
McCoy,  Id.  522.) 

Cope,  J.  delivered  the  opinion  of  the  Court — ^NoBax>N,  J. 
concurring. 

This  is  an  action  to  quiet  the  title  to  certain  real  estate  in 
the  city  of  Sacramento.  The  complaint  alleges  that  the 
defendant  is  in  possession  as  the  tenant  of  the  plaintiff,  but 
disclaims  the  tenancy,  and  sets  up  an  adverse  title  in  himself. 
The  judgment  enjoins  the  defendant  from  asserting  his  title, 
and  establishes  that  of  the  plaintiff. 

We  are  of  opinion  that  the  judgment  is  erroneous,  and  that 
the  action  cannot  be  maintained.  The  statute  provides  that 
"an  action  may  be  brought  by  any  person  in  possession,  by 
himself  or  his  tenant,  of  real  property,  against  any  person 
who  claims  an  estate  or  interest  therein  adverse  to  him,  for 
the  purpose  of  determining  such  adverse  claim,  estate,  or 
interest."  (Prac.  Act,  sec.  254.)  Taken  literally,  this  pro- 
vision is  broad  enough,  perhaps,  to  authorize  an  ac- 
tion ^against  the  tenant  himself,  but  there  are  con-  [344] 
elusive  reasons  why  it  should  not  be  so  construed  as 
to  give  it  that  effect.  It  is  a  rule  of  public  policy  that  a 
tenant  cannot  dispute  the  title  of  his  landlord,  and  it  is  not 
to  be  supposed  that  the  intention  was  to  interfere  with  this 
rule,  or  fur^iish  the  means  of  depriving  the  tenant  of  a  right 
which,  as  tenant,  he  is  precluded  from  defending.  A  tenant 
may  acquire  an  adverse  title,  but  he  cannot  use  it  against  the 
landlord  so  long  as  the  tenancy  continues;  and  unless  we  are 
to  admit  an  exception  in  this  respect  the  effect  of  the  action 
would  be  to  cut  him  off  without  an  opportunity  to  be  heard. 
We  do  not  regard  the  statute  as  intending  either  of  these 
results,  but  as  giving  a  remedy  against  parties  who  are  in  a 
position  to  assert  their  rights,  and  are  not  bound  by  a  tem- 
porary estoppel  as  to  the  right  asserted  on  the  other  side. 
If  a  tenant  renounce  the  tenancy  in  favor  of  an  adverse  title, 
the  landlord  may  elect  to  consider  himself  ousted,  and  main- 
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tain  ejectment;  but  lie  cannot  claim  possession  through  the 
tenant,  and  at  the  same  time  bring  an  action  against  him  to 
determine  the  title.  There  is  nothing  in  any  of  the  previous 
decisions  of  this  Oourt  in  conflict  with  these  views,  and  the 
cases  cited  by  the  counsel  for  the  plaintiff  have  no  bearing 
upon  the  question. 
Judgment  reversed,  and  cause  remanded. 


THE  PEOPLE  V.  VICE. 

1  iNDioiianT  FOB  BoBBEBT.— An  indictment  for  robbery  which  failB  to  allege  that 

the  property  taken  -was  the  property  of  some  person  other  than  the  defendant,  is 

fatally  defective. 
OwMEB  CANNOT  BoB  ANOTHEB  OF  HIS  OWN  Pbopebty. — The  owner  of  property  is 

not  gailty  of  robbery  in  taking  it  from  the  person  of  the  possessor,  though  he  may 

be  gailty  thereby  of  another  public  ofianse. 

Appeal  from  the  Court  of  Sessions  of  El  Dorado  Oouniy. 

The  defendant,  Vice,  was  indicted  jointly  with  one  Ben- 
thusen  for  robbery,  and  was  tried  separately  and  convicted. 
The  indictment  charges  that  the  defendants,  at  a  certain  time 
and  place,  ''did  violently  and  feloniously  take  money  of  the 

following  description  and  value,  to  wit:  three  twenty 
[345]     dollar  gold  pieces,  one  five  ^dollar  gold  piece,  one  two 

and  one-half  dollar  gold  piece,  and  three  h^.  dollars 
of  silver  coin,  all  of  said  pieces  being  of  the  coin  of  the  United 
States  of  America,  and  of  the  value  altogether  of  sixty-nine 
dollars,  from  the  person  of  another,  to  wit:  from  the  person 
of  Jesse  A.  Bandy,  by  force,  threats,  and  intimidations,  and 
against  the  will  of  the  said  Jesse  A.  Bandy,  contrary  to  the 
form  of  the  statute,"  etc.  The  indictment  was  not  demurred 
to,  but  after  the  trial  and  verdict  of  guilty  a  motion  in  arrest 
of  judgment  was  made  on  the  ground  that  the  indictment  did 
not  charge  that  the  properly  taken  was  not  the  property  of  the 

^  Cited  as  authority  in  People  t.  8huler,  28  Gal.  4Bi;  People  y.  Hughes,  April  T.  1871 
(notzeported.) 
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defendaflt,  or  was  the  property  of  any  person  other  than  the 
defendant.     The  motion  was  overruled,  and  defendant  sen- 
tenced to  one  year's  imprisonment. 
Defendant  appeals. 

M.  (7.  Callum  &  Eastman^  for  Appellant. 

AUomey-GeTiercd,  for  Respondent. 

Field,  C.  J.  delivered  the  opinion  of  the-Oourt — Oope,  J. 
concurring. 

The  indictment  in  this  case  is  for  the  offense  of  robbery, 
but  in  the  statement  of  facts  constituting  the  offense  there  is 
a  fatal  defect.  The  statement  contains  no  allegation  as  to 
the  ownership  of  the  property  of  which  the  party  named  was 
robbed,  or  that  it  did  not  belong  to  the  defendant.  It  is  not 
necessary  that  the  property  should  belong  to  the  party  from 
whose  possession  it  was  forcibly  taken.  It  is  requisite,  how- 
ever, that  it  should  belong  to  some  other  person  than  the  de- 
fendant. The  owner  of  property  is  not  guilty  of  robbery  in 
taking  it  from  the  person  of  the  possessor,  though  he  may  be 
guilty  of  another  public  offense. 

Judgment  reversed,  and  cause  remanded. 


♦HAET  V.  EOBEETSON.  [346] 

QiFT  TO  WiFB  Sepabatb  Pbopebtt.— -Beal  estate  oonyeyed  to  the  wife  during  coy- 
erture  by  way  of  gift  is  her  separate  property,  and  she  can  iriaintain  ejeotment  for 
its  recovery  after  her  husband's  death  without  reference  to  any  administration 
upon  his  estate. 

i  T^NAirr  IN  Common  Entitled  to  Possession. — One  tenant  in  common  is  entitled 
to  the  possession  of  the  entire  tract  held  in  common  against  all  persons  bnt  his 
cotenants  and  parties  claiming  under  them,  and  as  a  consequence  can  maintain 
against  them  an  action  for  its  recovery. 

'CoNVBTANCB  TO  WiFB  COMMUNITY  Pbopebty.— Heal  property  conveyed  to  the 
wife  during  coverture  by  deed  of  bargain  and  sale  for  a  valuable  consideration^ 
becomes  thereby  the  community  property  of  herself  and  husband,  and  upon  his 

^  See  note  4  under  Mahoney  v.  Van  Winkle,  post  552;  Ibuchard  v.  Keyea,  ante  220, 
notel. 

*  That  parol  evidence  may  be  admitted  to  prove  the  gift,  approved  in  Peck  v.  Vanr 
denberg,  30  Cid.  55. 
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death  she  snooeeds  as  his  survivor  to  an  undivided  half  interest  therein  as  tenant 
in  oommon  with  the  heirs  to  whom  the  other  half  interest  descends,  and  may  as 
such,  where  no  administrator  of  the  husband's  estate  has  been  appointed,  maintain 
ejectment  for  the  entire  premises  against  a  mere  intruder.  Jdeeks  y.  Hahn,  20  Cal. 
620,  commented  upon  and  distinguished  from  the  case  at  bar. 

Appeal  from  the  Twelfth  Judicial  District. 

Ejectment  to  recover  certain  lands  in  San  Francisco.  The 
plaintiflF's  title  is  derived  from  one  Murphy,  who  was  'shown 
to  have  been  in  possession  of  the  premises  in  1853.  July  8th, 
1853,  Murphy  deeded  a  portion  of  the  land  to  one  Murray, 
and  Oct.  13t;h,  of  the  same  year,  the  other  portion  to  one 
Tyler.  August  8th,  1853,  Murray  conveyed  to  J.  D.  Steven- 
son, who  on  the  fifteenth  of  the  same  month  conveyed  to 
plaintiflF,  Mary  Hart,  and  Tyler  also  conveyed  to  plaintiflf, 
October  24th,  1853.  At  the  time  of  these  conveyances  to 
her  the  plaintiff  was  a  married  woman,  her  husband  living 
with  her  in  San  Francisco.  In  the  deed  from  Stevenson  to 
plaintiff  the  motive  was  stated  to  be  "in  consideration  of  the 
regard  and  esteem  which  he,  the  said  party  of  the  first  part, 
has  and  bears  unto  the  said  party  of  the  second  part,  and  for 
the  furtherance  of  her  well-being  and  comfort,  and  also  for 
and  in  consideration  of  the  sum  of  five  dollars  to  him  in  hand 
paid,"  etc.  Stevenson  testified  that  he  was  the  son-in-law  of 
plaintiff,  and  also  (under  the  objection  of  defendant)  that  the 
conveyance  was  a  gift,  no  consideration  having  actually  been 
paid. 

In  the  deed  from  Tyler  to  plaintiff  the  consideration  was 
stated  to  be  "the  sum  of  one  dollar  paid  to  me  by 
[347]  Mrs.  Mary  Hart,  the  *receipt  whereof  I  hereby  ac- 
knowledge, and  in  consideration  of  the  respect  which 
I  have  unto  the  said  Mary  Hart."  Stevenson  also  testified 
(under  the  objections  of  defendant)  that  this  deed  from  Tyler 
was  in  fact  a  gift,  and  that  no  consideration  was  paid.  Mr. 
Hart,  the  husband  of  plaintiff,  died  intestate  in  San  Francisco, 
in  1859,  and  it  was  not  shown  whether  any  administrator  of 
his  estate  had  ever  been  appointed,  or  whether  there  were 
any  debts  requiring  an  administration. 

The  plaintiff  had  judgment  in  the  Court  below,  and  defen- 
dant appeals,  assigning  as  error  that  plaintiff  by  her  deed.s 
acquired  no  title  upon  which  she  can  maintain  ejectment. 
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James  McCabe,  for  Appellant. 

I.  The  deeds  to  Mrs.  Hart,  offered  in  evidence,  are  not 
deeds  of  gift,  bnt  are  deeds  of  bargain  and  ssde;  and  as  she 
was  then  the  wife  of  William  Hart,  all  interest  thereby  con- 
veyed instantly  became  the  common  property  of  the  two. 
(See  Act  defining  the  Bights  of  Husband  and  Wife,  passed 
April  17th,  1850;  Jackson  v.  Ddancy,  4  Cow.  427;  Jadcson  v. 
Caldwell,  1  Id.  622;  Jackson  y.  Sebring,  16  Johns.  615;  Cheney 
V.  WaOcins,  1  Harris.  &  J.  527;  Perry  v.  Price,  1  Miss.  553.) 

n.  Parol  evidence  is  inadmissible  to  prove  that  a  deed 
which  sets  ont  a  money  consideration  was  not  given  for  one. 
(Hum  V.  Soper,  6  Harris.  &  J.  276;  Tbtdmin  v.  Austin,  6 
Stewart  &  P.  410;  Jackson  v.  McClasney,  7  Cow.  360;  Church 
V.  Church,  4  Yeates,  280;  7  Johns.  341;  11  Cowen,  332;  1 
Bay,  247;  12  Johns.  77,  427;  4  Day,  395.)  It  follows,  then, 
that  the  evidence  of  Stevenson,  showing  that  no  money  was 
paid  for  those  deeds  which  recite  npon  their  face  a  money 
consideration,  was  nugatory,  and  those  deeds,  notwithstand- 
ing this  attempted  attack,  yet  stand  as  deeds  of  bargain  and 
sale  and  not  as  deeds  of  gift,  and  therefore  the  interest  con- 
veyed (if  any)  was  "  common  property." 

m.  The  property  being  common  property,  it  goes  to  the 
executor,  or  administrator,  of  William  Hart,  deceased,  for 
the  payment  of  debts,  etc.,  and  no  action  at  law  or  otherwise 
can  be  maintained  therefor  by  an  heir  at  law,  or  devisee, 
until  probate  is  so  far  completed  that  an  order  of  dis- 
tribution be  made  by  the  Probate  Court,  *and  the  [348] 
record  does  not  show  any  such  order.  This  is  fatal. 
(See  same  section,  and  Me^  v.  Hahn,  20  Cal.  620.)  . 

E.  Cook,  for  Bespondent. 

Field,  0.  J.  delivered  the  opinion  of  the  Court — Cope,  J* 
concurring. 

This  is  an  action  to  recover  the  possession  of  certain  real 
property  situated  within  the  city  of  San  Francisco.  The 
plaintiff  is  the  widow  of  William  Hart,  late  of  said  city,  and 
claims  the  premises  under  two  deeds  executed  to  her  during 
her  coverture.    If  those  deeds  conveyed  the  premises  by  way 
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of  gift,  she  took  them  as  her  separate  property,  and  is  entitled 
to  maintain  the  present  action  without  reference  to  any  ad- 
ministration upon  her  husband's  estate.  If,  on  the  other 
hand,  the  instruments  were  deeds  of  bargain  and  sale,  as  con- 
tended by  the  appellant,  the  property  belonged  to  the  com- 
munity existing  between  herself  and  husband,  and  upon  his 
death  she  succeeded,  as  his  survivor,  to  one  undivided  half 
interest  therein,  the  remaining  interest  descending  to  his 
heirs.  As  tenant  in  common  with  the  heirs,  she  could  main- 
tain the  present  action  for  the  possession  of  the  entire  prem- 
ises against  the  defendant,  who  is  a  mere  intruder  thereon. 
One  tenant  in  common  is  entitled  to  the  possession  of  the 
entire  tract  held  in  common,  against  all  persons  but  his 
cotenants  and  parties  claiming  under  them,  and,  as  a  conse- 
quence, can  maintain  against  them  an  action  for  its  recovery. 
(Stark  V.  BarreU,  15  Cal.  371;  ToucJiard  v.  Crow,  20  Id.  162.) 
It  does  not  appear  that  any  administrator  was  ever  appointed 
upon  the  estate  of  William  Hart,  deceased,  or  that  there  were 
any  debts  against  him  which  required  the  appointment  of  one 
for  their  settlement.  The  right  to  the  possession,  therefore, 
accompanied  the  title,  which  vested  in  the  widow  cgid  heirs. 
In  Meeks  v.  Hahn,  20  Cal.  620,  an  administrator  had  been  ap- 
pointed, and  in  such  case  we  held  that  the  right  to  the  pos- 
session of  the  real  property,  of  which  the  intestate  died 
seized,  remained  exclusively  with  the  administrator  until  the 
estate  had  been  settled,  or  the  property  had  been  distributed 
to  the  heirs  by  the  decree  of  the  Probate  Court* 
Judgment  affirmed. 


[349]  *OANFIELD  d  cd.  v.  TOBIAS  d  al. 

'  Failubb  to  Dent,  Effeot  of.—Axi  allegation  in  a  complaint,  not  Tnafauial  to  the 
Btatement  of  the  plaintifis'  caose  of  action,  ib  not  admitted  by  a  failure  on  the  part 
of  the  defendant  to  deny  it  in  his  answer. 


'  Cited  as  authority  in  Wormouih  y.  ITatcht  S3  Oal.  128;  and  see  Moore  t.  Mvrdock, 
26  Cal.  615;  SUer  v.  JeuxtU  33  Cal.  92;  BacouiUat  v.  Rene,  82  Cal.  450;  NwUi  v. 
Thompson,  34  Cal.  89;  Jones  v.  Petaluma,  86  Cal.  230;  2fmor  v.  Kidder,  Jan.  T.  1872 
(not  reported.) 
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■  Immatebial  Allegations.— The  only  allegationd  essential  to  a  complaint  are  those 
required  in  stating  the  cause  of  action.  Allegations  inserted  for  the  purpose 
of  intercepting  and  cutting  off  an  anticipated  defense  are  superfluous  and  imnu^ 
terial  and  do  not  require  an  answer. 

Allegations  Anticifatino  Defknsb  Imuatebial. — The  only  object  to  be  gained 
by  a  plaintiff  in  anticipating  a  defense  and  replying  to  it  in  advance  is  to  put  the 
adverse  party  ui>on  his  oath  without  making  him  a  witness,  and  the  effect  of  allow- 
ing this  would  be  to  establish  a  system  of  discovery  in  conflict  with  the  spirit  of 
the  statute. 

Idem. — ^The  complaint  stated  a  cause  of  action  for  goods  sold,  and,  in  addition,  with 
a  view  to  meet  a  probable  defense  of  payment  based  upon  the  giving  of  certain 
notes  by  defendant  and  a  receipt  in  full  by  plaintiff,  stated  the  maldng  of  the  notes 
and  receipt  and  alleged  facts  attending  the  transaction  which  if  time  avoided  its 
effect  as  payment  by  reason  of  fraud  and  misrepresentation  on  the  part  of  defen- 
dant The  answer  admitted  the  original  demand  and  averred  payment  by  the 
notes  referred  to  in  the  complaint,  but  did  not  deny  in  proper  form  the  allegations 
in  the  complaint  respecting  the  fraud  of  defendant  in  the  transaction.  The  case 
was  submitted  on  the  pleadings  and  plaintiff  had  judgment:  Held,  that  the  judg- 
ment was  erroneous;  that  the  allegations  of  the  complaint  in  reference  to  the 
transaction  claimed  to  operate  as  payment  were  not  material  allegations  requiring 
a  denial,  and  were  not  therefore  admitted  by  the  failure  of  defendant  to  deny  them. 

Appeal  from  the  Twelfth  Judicial  Distriot. 
The  facts  are  stated  in  the  opinion. 
H.  J.  Labatty  tor  Appellant. 
Edward  Tompkins^  tor  Bespondent. 

Cope,  J.  delivered  the  opinion  of  the  Court — Field,  C.  J. 
and  Norton,  J.  concurring. 

This  is  an  action  to  recover  a  balance  alleged  to  be  due  on 
an  account  for  goods,  wares,  and  merchandise.  The  plaintiff 
obtained  a  judgment  upon  the  pleadings,  and  the  only  ques- 
tion is  as  to  the  sufficiency  of  the  answer. 

The  answer  admits  that  the  indebtedness  once  existed,  but 
avers  that  certain  promissory  notes,  signed  by  the 
defendants  and  indorsed  *by  a  third  person,  were  re-  [350J 
oeived  by  the  plaintiffs  in  satisfaction  of  the  debt.  It 
contains  a  copy  of  a  receipt  purporting  to  have  been  signed 
by  the  plaintiffs,  acknowledging  that  the  notes  were  received 
in  full  payment  of  the  amount  due,  and  avers  that  the  notes 
themselves  have  been  paid.  For  the  purposes  of  the  case, 
the  matters  set  forth  in  the  answer  are  to  be  taken  as  true, 
iind  tliere  is  no  doubt  that  these  matters,  relieved  of  other  con- 
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siderations,  constitute  a  defense  to  the  action.  It  is  claimed, 
however,  that  the  answer  fails  to  deny,  or  denies  insufficiently, 
certain  allegations  of  the  complaint  charging  the  defendants 
with  fraud  and  misrepresentation  in  procuring  the  assent  of 
the  plaintiffs  to  the  arrangement  referred  to.  The  character 
of  the  arrangement  is  fully  set  forth  in  the  complaint,  and  the 
allegations  upon  the  subject  were  inserted  by  way  of  antici- 
pation, and  not  as  a  part  of  the  cause  of  action  necessary 
to  be  stated  in  the  first  instance.  They  are  not,  therefore, 
such  allegations  as  were  required  in  the  complaint,  and  treat- 
ing the  denials  in  the  answer  as  insufficient  to  raise  an  issue 
upon  them,  the  question  occurs  as  to  whether  they  are  to  be 
acted  upon  as  admitted.  The  statute  provides  that  every 
material  allegation  in  the  complaint,  not  specifically  contro- 
verted by  the  answer,  shall  be  taken  as  true;  and  a  material 
allegation  is  defined  to  be  one  which  is  essential  to  the  claim, 
and  cannot  be  stricken  from  the  pleading  without  leaving  it 
insufficient.  (Prac.  Act,  sees.  65,  66.)  It  would  seem  from 
this  that  an  allegation  which  is  not  essential  to  the  claim,  and 
which,  therefore,  is  an  immaterial  one,  is  not  an  allegation 
necessary  to  be  controverted  by  the  answer,  in  order  to  avoid 
the  consequence  attached  to  a  failure  in  this  respect  as  to  a 
material  allegation.  The  language  used  is  equivalent  to  say- 
ing, that  unless  the  allegation  is  essential  to  the  sufficiency 
of  the  pleading  this  consequence  is  not  to  follow,  for  eocpresaio 
unias  est  eocduaio  aUerius  is  the  rule  in  such  cases.  The  only 
allegations  essential  to  a  complaint  are  those  required  in  stat- 
ing the  cause  of  action,  and  allegations  inserted  for  the  pur- 
pose of  intercepting  and  cutting  off  a  defense  are  superfluous 
and  immaterial.  The  matter  alleged  may  be  material  in  the 
case,  but  immaterial  in  the  complaint,  and  a  plaintiff  cannot 
by  pleading  such  matter  at  the  outset  call  upon  the  defendant 

to  answer  it.  He  must  plead  it  at  the  proper  time 
[351]     and  *in  pursuance  of  the  rules  regulating  the  course 

of  proceeding,  and  he  cannot  anticipate  the  defense 
to  be  made  and  reply  to  it  in  advance.  The  object  of  such 
pleading  is  to  put  the  adverse  party  upon  his  oath  without 
making  him  a  witness,  and  the  effect  of  allowing  it  would  be 
to  establish  a  system  of  discovery  in  conflict  with  the  spirit 
of  the  statute.     We  are  of  opinion,  therefore,  that  the  alle- 
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gations  in  question  are  not  snch  as  the  defendants  were  called 
upon  to  answer,  and  that  no  inference  of  their  truth  is  to  be 
irawn  from  a  failure  to  deny  them. 
Judgment  reversed,  and  cause  remanded. 


PIMENTAL  €t  cd.  V.  THE  CITT  OP  SAN  FRANCISCO. 

*  Obdinancb  of  City  Null  akd  Yoid. — The  seyeral  cases  which  have  been  Detore 
this  Court  in  relation  to  the  liability  of  the  city  of  San  Francisco  to  the  parties 
who  bid  off  the  city  slip  property  at  the  attempted  sale  by  tiie  city  anthorities  in 
December,  1853,  tmder  an  alleged  ordinance,  designated  as  Ordinance  No.  481, 
commented  upon,  and  held  to  have  decided  and  settled  the  following  points: 

J^irst— That  the  ordinance,  so  called,  was  never  passed,  and  was,  therefore,  a  nnlliiy. 

iSaoond— That  the  sale  made  in  pnrsnance  of  it  was,  therefore,  invalid  and  passed  no 
title  to  the  bidders. 

T/iird— That  the  bidders  were  entitled  to  recover  back  from  the  dty  the  purchase 
money  paid  by  them,  and  received  and  appropriated  by  the  city  authorities. 

rour^/tr— That  they  were  not  precluded  from  a  recovery  either:  1st,  by  reason  of  any 
want  of  privity  between  themselves  and  the  city;  or  2d,  by  the  alleged  subsequent 
adoption  by  the  city  authorities  of  the  ordinance  directing  the  sale;  or  8d,  by 
reason  of  a  subsequent  alleged  ratification  of  the  sale  by  an  appropriation  of  the 
proceeds;  or  4th,  by  the  clause  in  the  city  charter  restraining  the  corporation  from 
contracting  liabilities  beyond  the  sum  of  $50,000;  or  5th,  by  the  Act  of  the  Legis- 
lature of  1858,  authorizing  the  City  Treasurer  to  execute  deeds  to  the  purchasers 
on  certain  conditions.  * 

liDarrATXoN  of  Action  pob  Moztet  Paid  fob  Out  Slip  Pbosebtt.— Claims  against 
the  city  of  San  Francisoo  by  the  bidders  at  the  attempted  sale  in  December,  1853, 
for  the  purchase  money  paid  on  such  sale,  are  within  the  fourth  subdivision  of 
the  seventeenth  section  of  the  Limitation  Act,  and  are  barred  by  a  failure  to  sue 
within  two  years  from  the  date  of  the  receipt  of  the  money  by  the  city. 

s  CoKMENCEKENT  OF  ACTION,  WHAT  Deeueo.— *The  filiug  of  a  complaint  in  the    [352] 
proper  Court,  without  the  issuance  of  a  summons  thereon,  is  the  com- 
mencement of  an  action  within  the  terms  and  meaning  of  the  Limitation  Act,  and 
stops  the  running  of  the  statute. 

IirvALiD  Sales  of  City  Blip  Pbopebty. — The  complaint,  in  an  action  to  recover 
back  from  the  dty  of  San  Francisco  purchase  money  i>aid  upon  the  invalid  sales 
of  her  city  slip  property  in  1853,  was  filed  April  21st,  1856,  and  alleged  that  one 
instalment  of  the  purchase  money  was  paid  December  27th,  1853,  another  Feb- 
ruary 27th,  1854,  and  a  third  April  27tb,  1854,  and  that  these  several  payments 
were  received  by  the  city  on  the  re8{)ective  days  of  their  payment  The  referee  to 
whom  the  case  was  referred  found  as  a  fact,  that  the  several  payments  were  made 
to  the  dty  and  accepted  by  her  as  alleged  in  the  complaint:  Eeid,  that  the  defense 
of  the  Statute  of  Limitations  pleaded  by  the  city  must  be  sustained  as  to  the  first 
two  instalments,  and  disallowed  as  to  the  third. 

^  Cited  as  authority  in  Satterlee  v.  San  Franoi9co,  23  Cal.  818;  Eeno  v.  San  Fran^ 
«isco,33Oal*140. 
*  Cited  as  authority  in  ABen  v.  MarshaU,  34  Cal.  166. 
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Appeal  from  the  Fourth  Judicial  District. 

This  is  an  action  to  recover  the  sum  of  $7,900  alleged  to 
have  been  received  from  the  plaintiff  by  the  city  o^  San  Fran- 
cisco upon  an  alleged  sale  of  a  parcel  of  certain  property, 
known  as  the  city  slip  property,  situated  within  the  limits  of 
the  said  city — $1,975  on  the  twenty-seventh  of  December, 
1853,  $3,950  on  the  twenty-sventh  of  February,  1854,  and 
$1,975  on  the  twenty-seventh  of  April,  1854.  The  complaint 
was  filed  on  the  twenty-first  of  April,  1856,  and  the  summons 
was  issued  on  the  twenty-fourth  of  December,  1860.  The 
facts  o{  the  case  are  sufficiently  stated  in  the  opinion  of  the 
Court.  A  more  detailed  statement  of  the  facts  relating  to 
said  alleged  sale  are  found  in  the  report  of  the  case  of  Mc- 
Cracken  v.  The  City  of  San  Francisco^  16  Cal.  591,  and  in  the 
report  of  the  case  of  Qrogan  v.  The  City  of  San  FrandacOy  18 
Id.  590. 

In  the  present  case  the  plaintiff  had  judgment,  and  the  de- 
fendant appeals. 

'  0.  L,  ShafieTy  for  Appellant. 

The  bar  of  the  statute  is  interposed,  in  the  first  place,  to 
the  whole  claim;  and,  in  the  second  place,  to  the  first  two 
payments  made  to  and  received  by  the  city  on  the  twenty- 
seventh  of  December,  1853,  and  on  the  tweniy-seventh  of 
February,  1854,  respectively. 

The  defense  to  the  whole  claim  will  first  be  con- 
[353]  sidered.  The  ^complaint  was  filed  on  the  twenty-first 
day  of  April,  1856 — ^two  years  from  the  payment  and 
receipt  of  the  third  and  last  instalment,  lacking  eight  days. 
The  summons  was  not  issued  until  the  twenty-fourth  day  of 
December,  1860 — four  years  and  about  eight  months  after 
the  filing  of  the  complaint.  The  statute  provision  is  as  fol- 
lows: **An  action  shall  be  deemed  to  be  commenced,  within 
the  meaning  of  this  act,  when  the  complaint  has  been  filed  in 
the  proper  office." 

There  is  nothing  in  the  pleadings,  findings,  or  evidence, 
furnishing  the  slightest  explanation  for  the  plaintiff's  pro- 
tracted delay  in  taking  out  the  summons.  The  delay  cannot 
be  attributed  to  any  delinquency  of  the  Clerk.    When  a  com- 
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plaint  is  filed,  the  summons  does  not  go  of  course.  It  is  not 
the  duty  of  the  Clerk  to  issue  process  until  it  is  applied  for. 
The  provision  of  the  Practice  Act  (sec.  22)  is  as  follows: 
''At  any  time  after  the  filing  of  the  complaint,  the  plaintiff 
may  have  a  summons  issued."  This  is  decisive  to  show  that 
the  issuance  of  the  summons  is  a  matter  left  entirely  to  the 
plaintiff's  direction.  We  claim,  then,  this  result:  That  the 
unexplained  interval  of  four  years  and  eight  months  lying 
between  the  filing  of  the  complaint  in  this  action  and  the  is- 
suance of  the  summons  was  by  reason  of  the  plaintiffs'  omis- 
sion to  call  for  it  alone;  and  that  such  omission  was  the  result 
of  choice  on  their  part,  and  not  of  necessity,  accident,  mis- 
take, or  fraud  on  the  part  of  others.  Did  the  statute  give 
the  plaintiffs  the  right  to  make  this  choice  thus  arbitrarily? 
Are  they  relieved  of  the  necessity  of  making  explanations? 
The  answer  to  be  given  to  these  questions  depends,  to  some 
extent,  upon  the  interpretation  of  the  word  ''filing,'*  as  it  is 
used  in  the  statute 

First — ^There  are  but  three  views  possible,  and  are  as  fol* 
lows: 

1.  That  after  the  filing  of  the  complaint  the  summons  must 
issue  immediately,  and  be  immediately  thereafter  delivered 
to  the  officer  for  service.  This  view  is  untenable,  without 
doubt. 

2.  That  the  filing  of  the  complaint,  ipso  facto,  puts  the 
claim  of  the  plaintiff  beyond  the  reach  of  the  statute  forever. 

3.  That  the  complaint  having  been  filed,  the  party,  within 
a  reasonable  time  thereafter,  must  take  the  next  step  called 
for  by  the  routine  of  procedure,  viz. :  issuance  of  summons 
to  the  Sheriff. 

*  Which  of  these  last  two  views  is  the  correct  one?  [354] 
To  the  first  of  the  two  there  is  one  general  objection. 
It  involves  an  utter  abandonment  of  the  policy  with  reference 
to  which  alone  Statutes  of  Limitations  are  supposed  to  have 
been  framed;  and,  in  short,  leaves  the  statute  without  any 
efficient  or  intelligible  purpose.  If  the  mere  filing  of  the 
complaint,  of  itself,  takes  a  claim  out  of  the  Statute  of  Lim- 
itations for  all  time,  then  it  is  a  Statute  of  Limitations  only 
in  a  very  narrow  sense.  It  in  no  sense  limits  the  accumu- 
lation of  stale  claims,  nor  does  it  diminish  the  possibilities 
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of  indiyidual  and  social  disquiet  connected  with  suits  prose- 
cuted to  enforce  them.  The  filing  of  the  complaint  does  not 
prevent  the  death  of  witnesses  or  their  dispersion;  it  does 
not  lessen  the  power  of  time  to  work  a  destruction  of  papers, 
nor  does  it  furnish  any  appliance  to  aid  or  forestall  the  pro- 
verbial infirmity  of  human  memory.  In  short,  though  the 
statute  is  a  remedial  one  in  theory,  yet  it  remedies  nothing 
in  fact;  though  passed  to  correct  serious  mischiefs,  it  tolerates 
and  nurses  the  whole  brood. 

Under  this  construction,  the  statute  is  not  and  cannot  be  in 
its  outcomes  a  ^^statute  of  repose."  The  maxim  ^'mgilantibus 
mm  dormieTtlibus  jura  aubveniunt''  is  reversed,  and  in  its  rela- 
tions to  every  description  of  claim  is  made  to  read  ^^dormien" 
tibus  non  tngilantibuajura  avibveniunt. "  The  maxim  of  *  *  interesi 
reipublicce  visit  firm  lUium''  loses  all  its  ancient  dues;  and  to 
sum  the  whole  up  in  a  word,  a  question  of  great  public  con- 
cern is  virtually  withdrawn  from  the  control  of  law,  and 
submitted  for  determination  to  the  caprice  or  interested 
views  of  a  party. 

As  opposed  to  this  view  of  the  true  intent  of  the  statute, 
we  insist  that  the  filing  of  the  complaint  commences  the  action 
only  de  bene  esse;  and  if  the  plaintiff  does  not  use  reasonable 
diligence  in  the  matter  of  taking  the  next  step,  the  action 
must  be  held,  by  legal  conclusion,  not  to  have  been  efficiently 
commenced,  or  as  having  been  abandoned,  or  as  having  been 
brought  in  fraud  of  the  policy  of  repose,  upon  which  the 
statute  proceeds.  These  are  to  be  regarded  as  merely  dif- 
ferent modes  of  stating  a  point  which  is  substantially  one  and 
the  same  in  legal  idea. 

As  justifying  the  construction  which  we  claim  to  be  the  true 
one,  tiiere  are  a  number  of  considerations  that  may  be  ad- 
verted to: 
[355]  ^I.  The  doctrine  of  reasonable  diligence  pervades 
the  whole  body  of  the  law.  It  approximates  univers- 
ality more  nearly  than  any  other  single  truth  in  the  general 
canon.  It  connects  itseU,  in  some  form,  with  every  right, 
and  with  every  private  and  every  public  duty. 

n.  By  the  rule  of  the  common  law,  a  suit  was  commenced, 
within  the  meaning  of  the  Statute  of  Limitations,  by  the  is- 
suance of  a  summons,  and  delivering  it  or  sending  it  to  the 
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Sheriflf,  with  a  bona  Jlde  intent  to  have  it  served.  (Burdicky. 
Oreen,  18  Johns.  14;  Fischer  v.  Oanaevoort,  Id.  496;  Boss  v. 
Luiher,  4  Cow.  161.) 

in.  The  doctrine  of  reasonable  diligence  has  already  been 
wrought  into  the  texture  of  the  statute  by  judicial  construc- 
tion. By  the  common  law,  the  death  of  a  plaintiff  abated 
the  suit,  and  the  executor  was  compelled  to  commence  de 
novo.  If  a  party,  having  brought  his  action  before  the  stat- 
ute had  run,  died  after  it  had  run,  the  executor  was  allowed 
to  bring  a  new  action  within  a  reasonable  time  after  the 
death.  Still,  the  Statute  of  James,  in  its  letter,  hinted  at 
no  such  right.  (Kinsey  v.  Heyward^  1  Lord  Baym.  434; 
8chermerJiom\.  Schermerhorn,  5  Wend.  513.) 

lY.  Our  Statute  of  Limitations  is  fraught  with  positive 
recognitions  of  the  rule  of  reasonable  diligence.  They  are 
set  forth  in  detail  in  the  twenty-second,  twenty-third,  twenty- 
fourth,  twenty-fifth,  twenty-sixth,  twenty-seventh,  twenty- 
eighth,  and  twenty-ninth  sections.  These  sections,  and  the 
one  relating  to  the  commencement  of  actions,  are  all  in  pari 
materia.  It  is  assumed  that  they  all  proceed  upon  the  same 
policy,  and  that  they  are  designed  to  secure  a  common  end 
by  kindred  modes  and  on  the  basis  of  kindred  ideas.  Nosd- 
tur  a  Sociis.  (Pudney  v.  Griffiths  et  aL,  15  How.  Prac.  Bep. 
410.) 

Y.  The  construction  which  we  resist  results  in  the  strange 
anomaly  that  the  filing  of  a  complaint  by  the  plaintiff  is  more 
than  the  equivalent  of  a  new  promise,  or  of  any  number  of 
new  promises  short  of  infinity,  made  by  the  defendant. 

YI.  The  adverse  view  goes  entirely  on  the  literal  import 
of  the  word  **  filing,"  and  excludes  peremptorily  from  con- 
sideration all  the  matters  hereinbefore  adverted  to,  as  being 
utterly  foreign  to  this  contested  question  of  construc- 
tion. The  statute  is  remedial,  and  ^literal  interpreta-  [856} 
tion  is  not  the  rule.  '*Qui  hoeret  in  litera  hceret  in 
cortice'^  contains  at  once  a  rule  and  rebuke.  Literal  interpre- 
tation here  would,  however,  be  fatal  to  the  respondents — ^for 
their  complaint  was  never  "strung  upon  either  thread  or  wire." 

But,  passing  this,  the  meaning  of  the  word  in  the  minor 
law  and  in  the  rules  of  Court,  and  in  the  dialect  of  pro- 
thonotaries  and  clerks,  is  well  understood.     But  here  the 
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word  is  used  in  a  more  important  relation,  and  it  is  enlarged 
and  ennobled  by  the  more  exalted  use  to  which  it  is  put. 
''In  interpreting  an  act  of  Parliament  it  is  not  in  general  a 
true  line  of  construction  to  decide  according  to  the  strict 
letter  of  the  act;  but  Courts  will  rather  consider  what  is  the 
fair  meaning,  and  expound  it  differently  from  the  letter,  in 
order  to  preserve  the  intent.  The  meaning  of  particular 
words,  indeed,  in  Acts  of  Parliament,  as  well  as  in  other 
instruments,  is  to  be  found,  not  so  much  in  stlrict  etymological 
propriety  of  language,  or  even  in  popular  use,  as  in  the  sub- 
ject or  occasion  in  which  they  are  used,  and  the  object  that 
is  intended  to  be  attained."     (Broom's  Maxims,  536.) 

Second — ^Assuming,  then,  that  the  plaintiffs,  having  filed 
their  complaint,  were  obliged  to  take  out  a  summons  in  a 
reasonable  time  thereafter,  and  deliver  it  or  send  it  to  the 
Sheriff,  with  a  bona  fide  intent  to  have  it  served,  is  there  any 
rule  by  which,  on  the  facts  of  this  case,  the  law  can  determine 
for  itself  whether  the  limits  of  such  reasonable  time  have  or 
have  not  been  transcended  by  the  plaintiffs? 

In  Kinsey  v.  Heyward,  1  Lord  Eaymond,  434,  his  Lordship 
quaintly  remarks:  ''The  law  delighteth  in  a  year,  as  may  be 
instanced  in  many  cases."  This  delight  is  manifested  in  the 
rule  of  "continual  claim;"  in  the  rule  limiting  the  issuance 
of  executions  on  judgments  to  one  year  from  the  date  of  their 
rendition;  in  the  rule  under  which  tenancies,  originally  at 
will,  are  run  into  tenancies  from  year  to  year.  The  English 
Chancery  seems  also  to  have  been  affected  with  the  "delight" 
in  question — for  a  mortgagor  in  a  foreclosure  case  was  allowed 
a  year  in  which  to  redeem. 

In  Huntinffton,  Administrator,  v.  Brinckerhoff,  10  Wend.  278, 
the  Court  say:  "Such  reasonable  time  (for  an  executor  to 
sue)  is  generally  one  year  after  the  death  of  the  testator, 
unless  there  be  special  causes  to  be  shown  and  approved  by 

the  Court." 
£357]  *  Third — But  if  the  statute  should  fail  as  a  defense 
to  the  whole  claim  of  the  respondents,  then  it  is  pre- 
sented to  the  first  two  payments — the  one  being  twenty-five 
per  cent,  and  the  other  fifty  per  cent,  of  the  whole  amount. 
The  referee  finds  as  matter  of  fact  that  the  first  payment  was 
made  tweniy-eight  months  and  that  the  second  was  made 
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twenty-six  months  before  the  complaint  was  filed.  And  it  is 
found  that  both  payments  were  made  to  the  defendant,  and 
that  they  were  both  received  by  the  defendant  twenty-eight 
and  twenty-six  months  respectively  anterior  to  the  commence- 
ment of  the  action. 

The  statute  began  to  run  from  the  moment  that  the  money 
was  had  and  received  by  the  defendant  to  the  plaintiffs*  use. 
"When  a  debt  is  payable  at  several  times — that  is,  by  in- 
stalments— the  time  begins  to  run  from  the  expiration  of  the 
first  term,  for  the  part  then  payable,  and  for  other  parts  only 
from  the  day  of  the  expiration  of  the  respective  terms  of 
payment."     (Ang.  on  Lims.  105.) 

Where  money  has  been  paid  by  mistake,  the  statute  begins 
to  run  from  the  time  when  the  mistake  was  committed,  not 
from  the  time  when  the  mistake  was  discovered.     (Id.  109.) 

W.  H,  PaUersoUy  for  Eespondents. 

I.  The  defendant  having  received  plaintiffs'  money  without 
any  consideration  is  to  be  treated  as  bailee  or  depository,  and 
thus  the  Statute  of  Limitations  does  not  run,  or  commence 
running,  until  a  demand,  or  until  the  commencement  of  the 
action,  which  was  a  demand.  (Phdps  v.  Boatumk,  22  Barb. 
314,  318:  Brown  v.  Cook,  9  Johns.  361;  Beardalee^.  Rickardscm^ 
11  Wend.  25;  Edwards  on  Bailments,  85,  87.) 

II.  The  position  of  the  appellant  as  to  the  construction  of 
the  Statute  of  Limitations  is  not  tenable.  He  contends  that 
the  statute,  "an  action  shall  be  deemed  to  be  commenced 
within  the  meaning  of  this  act  when  the  complaint  has  been 
filed  in  the  proper  office,"  should  not  be  read  according  to  its 
plain  provisions,  but  that  the  Court  should  assume  the 
province  of  the  Legislature  and  add  after  the  word  '^office" 
the  words  '^and  a  summons  has  been  issued  with  a  honafde 
intent  to  have  it  served,"  or  ''and  the  issuance  of  a  summons 
within  a  reasonable  time  thereafter, "and  insists  HisA Sharp  v. 
Maguire,  19  Cal.  577,  shall  be  overruled. 

^his  Court  has  heretofore  never  assumed  the  duties     [358} 
of  the  Legislature,  and  we  hardly  think  that  it  will  do 
so  for  the  first  time  to  defeat  a  just  claim  by  the  bar  of  the 
Statute  of  Limitations.     In  construing  the  Statute  of  Limita- 
tions, the  Supreme  Court  of  New  York  in  Whiie's  Bank  of 
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Buffalo  Y.  Ward,  36  Barb.  643,  said:  ''Without  the  statute 
there  is  no  pretense  that  defendant  had  any  defense.  If  he 
seeks  to  avail  himself  of  the  provisions  of  the  Statute  of 
Limitations  to  relieve  himself  from  liability,  he  must  be 
subjected  to  all  the  conditions  therein  imposed,  one  of  which, 
83  has  been  seen,  is,  that  if  the  action  is  commenced  by  the 
service  of  the  first  process  upon  one  of  the  several  defendants 
jointly  indebted,  it  is  to  be  deemed  a  sufficient  commencement 
of  action  to  prevent  any  of  the  defendants,  who  may  not  have 
been  served  with  process  therein  until  more  than  six  years 
after  the  cause  of  action  accrued,  from  availing  themselves  of 
the  statute." 

It  was  a  maxim  of  the  common  law — "a  right  never  dies," 
and  there  was  therefore  no  limitation  to  the  time  within  which 
an  action  on  contract  might  be  brought.  (WiUiams  v.  Jones, 
13  East.  449;  Joynes  on  Limitations,  13.)  The  statute  is  in 
derogation  of  the  common  law,  and  hence  the  rule  which  has 
been  applied,  **  that  they  must  be  strictly  construed."  Hence, 
also,  the  rule  that  these  statutes  operate  on  the  remedy  only, 
and  do  not  extinguish  the  right  itself.  (  Williams  v.  Jones,  13 
'  East.  439;  Biggins  v.  Scott,  1  B.  &  Adol.  413;  Jones  v.  Hooh, 
2  Band.  303;  Barney  v.  Smith,  4  Harris.  &  John.  495.) 

At  the  common  law,  as  is  claimed  by  appellant,  actions  were 
commenced  by  the  issuance  of  a  capias  and  delivery  to  the 
Sheriff,  with  intent  to  have  it  served.  But  from  time  im- 
memorial a  different  rule  prevailed  in  equity,  and  the  filing  of 
the  bill  (complaint)  was  a  commencement  of  the  action  to  take 
the  case  out  of  the  operation  of  the  statute.  (2d  ed.  Bevised 
Stat,  of  N.  Y.  227;  2  Barb.  Ch.  Prac.  53;  1  Id.  53;  3  Paige, 
204;  7  Id.  197;  24  Wend.  587;  2  Denio,  577.)  So  in  England. 
(Newland's  Ch.  Prac.  1,  ed.  of  1818;  1  Daniel's  Ch.  Prac.  sees. 
468, 469.)  In  this  State  an  uniform  rule  is  established  by  the 
Legislature,  applicable  alike  to  actions  at  law  and  suits  in 
equity. 

The  filing  of  a  claim  in  set-off  held  in  Massachusetts 
[359]  to  be  equiv-*alent  to  the  commencement  of  an  action, 
etc.  (Hunt  v.  Spalding,  18  Pick.  521.)  In  Maryland 
(10  Gill  &  Johnson,  326)  the  running  of  the  Act  of  Limita- 
tions is  arrested  by  the  docketing  of  an  action  with  directions 
to  the  Clerk  to  issue  the  necessary  process,  whether  such 


Digitized  by 


Google 


Jan.  1863.]  Pimental  t;.  Crrr  of  San  Fbakcibso.  360 

process  is  issued  or  not.  *'  The  filing  of  the  bill  is  the  com- 
mencement of  the  action,  although  the  subpoena  be  not  taken 
out  till  the  limitation  nas  expired."  (Morris  v.  EUiSy  7  Jur. 
413;  Pwrdl  v.  BlannerhasseU,  3  J.  &  L.  24;  Foster  v.  Thomp- 
son,  2  Con.  &  L.  568,  and  note  2;  Angell  on  Limitations,  sec. 
330;  Henry  Miller's  Heirs  and  Devisees  v.  Mclntire,  6  Pet.  61; 
SteindaleY.  HawJdnson,  2  Eng.  Oh.  393;  1  Simon,  1;  McLean, 
11;  Christians  v.  Mitchell^  3  Lredell's  Eq.  542.) 

The  Legislature  having  used  the  word  '^filing,"  etc.,  in  a 
technical  sense,  the  Court  should  so  construe  it.  (1  Eent^s 
Com.  462;  Clark  v.  City  of  Utica,  18  Barb.  451;  Sedgwick  on 
Statutes,  261-263,  and  cases  there  cited;  4  Pick.  405;  24  Id. 
296.) 

Field,  C.  J.  delivered  the^opinion  of  the  Court — Cope,  J* 
and  Norton,  J.  concurring. 

This  is  one- of  the  numerous  cases  which  have  grown  out  of 
the  attempted  ssde  by  the  authorities  of  the  city  of  San  Fran- 
cisco, in  December,  1853,  of  the  property  known  as  the  City 
Slip  Property.  The  general  facts  in  all  of  them  upon  which 
the  liability  of  the  city  is  asserted,  lie  within  a  narrow  com- 
pass; but  the  defenses  interposed  have  varied  with  the  dif- 
ferent cases,  and  have  not  always  been  consistent  with  each 
other.  In  some  of  the  cases,  the  entire  transactions  giving 
rise  to  or  connected  with  the  alleged  sale,  including  the 
receipt  and  appropriation  of  the  moneys  derived  therefrom, 
have  been  treated  as  transactions  to  which  the  ciiy  was  an 
absolute  stranger;  in  other  words,  a  want  of  privity  between 
the  bidders  and  the  city  has  been  asserted;  in  other  of  the 
cases,  a  subsequent  adoption  of  the  ordinance  directing  the 
sale  has  been  alleged,  and  a  ratification  of  the  sale  by  the  ap- 
propriation of  its  proceeds.  Li  some  the  restraining  clause 
of  the  charter  against  the  incurring  of  liabilities  has  been 
relied  upon,  and  in  others,  as  in  the  present  case,  the  length 
of  time  in  which  the  claim  against  the  city  has  existed 
is  set  up  as  a  bar  to  its  recovery.  In  the  ^meantime  [360] 
the  indebtedness  against  the  city,  if  obligatory  at  all 
as  such,  has  been  increasing  at  a  rapid  rate  by  the  ac- 
cumulation of  interest  and  the  heavy  expenses  of  protracted 
litigation,  until  the  amount  at  present  exceeds,  it  is  believed, 
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a  million  of  dollars.  It  is  desirable,  therefore,  not  only  foi 
the  claimants,  but  for  the  city,  that  the  controversy  between 
them  should  be  brought  to  a  termination.  It  may  be  well^ 
therefore,  before  proceeding  to  consider  the  question  im- 
mediately arising  in  the  case  at  bar,  to  briefly  state  the 
different  positions  already  considered  and  settled  by  this 
Court. 

The  facts  out  of  which  the  litigation  has  arisen  are  briefly 
these:  On  the  flfth  of  December,  1853,  the  Mayor  of  San 
Francisco  approved  of  what  purported  to  be  an  ordinance 
passed  by  the  Common  Council  of  the  city,  providing  for  the 
sale  of  the  Ciiy  Slip  Property.  This  ordinance,  so  called,  in 
terms  authorized  and  required  the  Mayor  and  Joint  Commit- 
tee on  Land  Claims  to  sell  the  property  at  public  auction 
after  certain  days  advertisement,  and  provided  that  twenty- 
five  per  cent,  of  the  purchase  money  should  be  paid  on  the 
day  of  sale,  fifty  per  cent,  in  sixty  days  thereafter,  and  the 
balance  in  four  months.  At  the  time  this  ordinance  was 
acted  upon  by  the  Board  of  Assistant  Aldermen,  there  was  a 
vacancy  in  the  Board,  occasioned  by  the  resignation  of  one  ol 
its  members,  so  that  of  the  eight  members  elected  only  seven 
remained  in  office.  Of  this  number  four  members  voted  for 
the  passage  of  the  ordinance,  and  three  against  it.  As  a  con- 
sequence, the  ordinance  was  not  passed,  not  having  received 
the  necessary  vote  required  by  the  charter  then  in  force. 
The  charter  vested  the  legislative  power  of  the  city  in  a  Com- 
mon Council,  consisting  of  a  Board  of  Aldermen  and  a  Board 
of  Assistant  Aldermen,  each  Board  to  be  composed  of  eight 
members,  and  fixed  the  limits  of  their  authoriiy.  It  em- 
powered them  to  pass  all  "proper  and  necessary  laws"  for  the 
sale  of  the  city  properiy — that  is,  all  proper  and  necessary 
ordinances  for  that  purpose,  for  "laws"  and  "ordinances," 
when  applied  to  the  acts  of  municipal  corporations,  are  syn- 
onymous terms.  But  it  declared  that  no  ordinance  should 
be  passed  "unless  by  a  majority  of  all  the  members  elected 
to  each  Board."  The  ordinance  in  question,  therefore,  not 
having  received  the  vote  of  a  majority  of  all  the  mem- 
[361]  bers  elected,  was  never  passed.  *It  was,  in  fact,  re- 
jected— as  much  so  as  if  every  member  had  cast  his 
vote  against  its  passage.     It  was,  therefore,  for  all  purposes 
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an  absolute  nullity.  The  Board,  however,  declared  it  passed, 
and  it  received,  as  we  have  stated,  the  approval  of  the  Mayor, 
and  was  published  as  a  valid  ordinance  of  the  city.  It  is 
designated  in  the  official  book  of  the  city  ordinances  as  Ordi- 
nance No.  481.  Treating  it  as  a  valid  ordinance,  and  assum- 
ing to  act  under  its  provisions,  the  Mayor  and  Land  Commit- 
tee, on  the  tweniy-sixth  day  of  December,  1853,  put  the 
property  up  for  sale  at  auction,  and  struck  it  oflf  in  parcels  to 
different  parties.  A  portion  of  the  purchase  money  was  paid 
by  the  bidders  at  the  time,  or  within  a  few  days  afterward, 
and  another  portion,  or  the  entire  balance,  within  the  follow- 
ing year.  In  the  present  case,  the  plaintiffs  bid  off  one  of 
the  parcels  for  $7,900,  and  paid  the  first  instalment,  one- 
fourth  thereof,  on  the  day  following  the  sale;  the  second  in- 
stalmdnt,  one-half  thereof,  in  February,  and  the  balance  in 
April,  1854.  For  the  amounts  paid  by  the  respective  bid- 
ders, whatever  tlxey  were,  the  several  actions  against  the  city 
were  brought. 

The  moneys  paid  by  the  bidders  went  into  the  treasury  of 
the  city,  and  were  afterward  by  different  ordinances  and  reso- 
lutions appropriated  to  municipal  purposes.  To  the  different 
astions,  as  we  have  mentioned,  various  defenses  have  been 
interposed.  In  some  of  them,  as  already  stated,  the  entire 
transactions  giving  rise  to  or  connected  with  the  alleged  sale 
have  been  treated  as  transactions  to  which  the  city  was  an 
absolute  stranger;  in  other  words,  a  want  of  privity,  as  it  is 
termed,  between  the  bidders  and  the  city  has  been  alleged. 
This  alleged  want  of  privity,  as  we  understand  it,  amounts  to 
this:  that  inasmuch  as  the  Mayor  an^  Land  Committee  had 
no  authority  to  make  the  sale,  they  had  no  authority  to  pay 
the  money  which  they  received  from  the  bidders  into  the 
treasury  of  the  city,  and  therefore  no  obligation  can  be 
fastened  from  such  unauthorized  act  upon  the  city.  The 
position  thus  restricted  in  its  statement  is  undoubtedly  cor- 
rect, but  the  facts  of  the  cases  go  beyond  this  statement. 
They  show  an  appropriation  of  the  proceeds,  and  the  liability 
of  tlie  city  arises  from  the  use  of  the  moneys,  or  her  refusal 
to  refund  them  after  their  receipt.  The  city  is  not  exempted 
from  the  common  obligation  to  do  justice,  which  binds 
♦individuals.     Such  obligation  rests  upon  all  persons,     [362] 
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whether  natural  or  artificial.  If  the  city  obtain  the  monej 
of  another  by  mistake,  or  without  authority  of  law,  it  is  her 
duty  to  refund  it,  from  this  general  obligation.  If  she  obtain 
other  property,  which  does  not  belong  to  her,  it  is  her  duty 
to  restore  it,  or  if  used,  to  render  an  equivalent  therefor, 
frpm  the  like  obligation.  (Argenti  v.  San  H^andsco,  16  Cal. 
282.)  The  legal  liability  springs  from  the  moral  duty  to 
make  restitution.  And  we  do  not  appreciate  the  moraliiy 
which  denies  in  such  cases  any  rights  to  the  individual  whose 
money  or  other  property  has  been  thus  appropriated.  The 
law  countenances  no  such  wretched  ethics;  its  command 
always  is  to  do  justice. 

In  the  first  case  which  came  before  this  Court — Holland  v. 
TJie  City  of  San  Francisco — ^the  doctrine  of  a  want  of  privity 
was  announced.  Had  this  doctrine  prevailed,  the  purchasers 
would  have  lost  both  the  property  and  their  money,  while  the 
city  would  have  retained  both.  This  result  was  so  manifestly 
unjust  that  a  rehearing  was  granted  without  hesitation;  and 
on  the  reargument  the  position  was  considered  so  unsound 
that  it  was  not  noticed  by  counsel.  Mr.  Chief  Justice  Murray, 
alluding  to  it,  said:  ''It  will  hardly  be  necessary  to  adduce 
any  argument  to  establish  the  proposition  that  the  former 
opinion  of  this  Court  was  erroneous.  A  mere  reference  to  it 
is  sufficient,  and  the  point  on  which  it  was  predicated  seems 
to  have  been  abandoned  by  the  unanimous  consent  of  the 
Court  and  counsel."    (7  Cal.  338.) 

In  some  of  the  actions  the  subsequent  adoption  of  the  or- 
dinance directing  the  sale  of  the  slip  property  has  been 
alleged,  as  a  defense,  by  the  city.  In  Holland  v.  San  Fran- 
dsoo,  this  Court  held — Justices  Burnett  and  Terry  rendering 
the  decision.  Chief  Justice  Murray  dissenting — that  an  ordi- 
nance which  was  passed  within  an  hour  previous  to  the  sale, 
and  which  referred  to  the  ordinance  directing  the  sale,  and 
appropriated  a  portion  of  its  anticipated  proceeds,  did,  in 
fact,  by  such  reference  and  appropriation,  recognize  and 
adopt  the  first  ordinance,  so  as  to  render  the  subsequent  sale 
valid  and  binding  upon  all  parties.  This  decision  was  over- 
ruled in  McCracken  v.  !i'he  City  of  San  Francisco,  as  it  was 
too  palpably  unsound  to  stand  the  test  of  the  slightest 
[363]     investiga-*tion.    Indeed,  we  have  never  yet  met  with 
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any  lawyer  who  had  the  hardihood  to  attempt  its  justification. 
The  reference  in  the  second  ordinance,  independent  of  the 
appropriation  it  makes  to  the  previous  ordinance,  did  not  add 
anything  to  the  validity  of  that  ordinance.  There  is  no  efficacy 
in  the  mere  reference  to  previous  legislation,  whether  valid 
or  invalid.  Nor  did  the  appropriation  designated  in  the 
second  ordinance  operate  as  an  adoption  of  the  previous 
ordinance.  An  ordinance  cannot  in  this  way  be  passed;  it 
can  only  be  passed  in  one  way — ^by  a  majority  of  both  Boards 
of  the  Common  Council  voting  for  it.  The  doctrine  asserted 
in  the  decision,  as  we  said  in  the  McCracken  case,  ''is  un- 
sound in  principle  and  is  unsupported  by  any  authoriiy;  and 
could  it  be  maintained,  would  break  down  and  destroy  all  the 
checks  imposed  by  the  Legislature  upon  the  exercise  of  the 
powers  of  the  Common  Council.  Upon  this  doctrine  that 
body  could  at  any  time  adopt  the  unauthorized  acts  of  others — 
in  the  levy  of  taxes,  in  the  sale  of  public  property,  in  the 
opening  of  streets,  in  the  infliction  of  penalties,  and  by  ad- 
mitting in  one  ordinance  that  it  had  previously  passed  an 
ordinance  for  those  purposes,  give  validity  to  those  acts." 

The  subsequent  ratification  of  the  sale  by  the  appropriation 
of  its  proceeds  has  also  been  alleged  as  a  defense.  But  this 
appropriation  did  not  operate,  as  we  held  in  the  McCracken 
case,  as  a  ratification  any  more  than  the  appropriation  of 
moneys  received  from  an  illegal  assessment  would  have 
operated  to  give  validity  to  such  assessment.  The  ordi- 
nances and  resolutions  making  the  appropriation  did  not 
purport  to  ratify  the  sale,  but  proceeded  upon  its  assumed 
validity.  But  in  addition  to  this,  as  we  said  in  Grogan  v. 
San  Frandaco,  18  Cal.  608,  **all  sales  of  the  city  property 
were  required  to  be  made  at  public  auction.  This  mode  was 
essential  to  the  validity  of  any  sale.  A  ratification  of  an 
illegal  public  sale  is  in  effect  making  a  private  one.  The 
object  of  the  ratification  is  to  vest  in  the  purchaser  the  title, 
as  he  had  acquired  none  previously,  and  for  that  purpose  to 
confirm  the  sale  at  the  prices  already  offered — that  is,  to  make 
a  sale  upon  the  consideration  of  the  original  bid.  At  public 
auction  this  could  not  be  done,  for  the  very  essence  of  an 
auction  sale  is,  that  every  one  is  at  liberty  to  bid,  and  that 
the  property  shall  fall  to  the  highest  bidder.    It  could  only  be 
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[364]  done  by^a  private  arrangement,  and  as  a  consequence 
could  not  be  done  at  all  by  the  Common  Council  under 
the  restrictions  of  the  charter.  The  case  would  be  different 
if  the  Common  Council  had  possessed  authority  to  dispose  of 
the  municipal  property  at  private  sale.  They  could  then  have 
said:  We  will  confirm  the  previous  proceedings;  we  will  take 
the  money  already  advanced,  and  what  is  to  be  advanced  upon 
the  bid  as  the  consideration,  and  transfer  the  title.  But  as 
the  power  of  disposition  could  only  be  exercised  in  one  way — 
by  a  direct  ordinance  authorizing  a  public  sale,  after  due 
advertisement  of  the  time,  place,  and  terms — no  other  mode 
could  be  adopted  in  its  stead.  Appropriation  of  the  proceeds, 
proceedings  upon  the  assumed  validity  of  the  sale,  reference 
to  the  ordinance  as  having  been  passed,  would  not  answer 
the  requirements  of  the  charter.  The  Common  Council  were 
not  invested  with  any  discretion  to  substitute  a  different  mode 
for  the  disposition  of  the  city's  property  in  the  place  of  the 
one  provided." 

In  some  of  the  actions  against  the  city,  the  restraining 
clause  of  the  charter  of  1851  against  the  incurring  of  debts  or 
liabilities  exceeding  in  the  aggregate,  with  former  debts  or 
liabilities,  the  sum  of  fifty  thousand  dollars,  has  been  relied 
upon.  This  clause  was  the  subject  of  extended  consideration 
in  the  McCracken  case,  and  we  held  that  it  referred  to  the 
acts  or  contracts  of  the  city,  and  not  to  liabilities  which  the 
law  cast  upon  her;  that  it  was  intended  to  restrain  extravagant 
expenditures  of  the  public  moneys,  and  not  to  justify  the 
detention  of  the  property  of  her  citizens,  which  she  had 
obtained  without  authority  of  law.  Her  liability  in  this 
respect,  we  said,  was  independent  of  the  restraining  clause; 
**and  it  may  be  well  doubted,"  we  continued,  "whether  it 
would  be  competent  for  the  Legislature  to  exempt  the  city, 
any  more  than  private  individuals,  from  liability  under  cir-* 
cumstances  of  this  character.  Suppose,  for  example,  that 
the  city  should  recover  judgment  against  an  individual  for 
$100,000,  and  collect  the  money  upon  execution,  and  upon 
appeal,  the  judgment  should  be  reversed,  would  it  be  pre- 
tended that  the  money  could  not  afterwards  be  recovered? 
Could  the  city  defend  against  the  claim  for  restitution  upon 
the  pretense  that  she  was  already  indebted  over  150,000? 
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Could  she,  to  use  the  language  of  counsel,  oioe  Tierael/ 
out  of  liabUUy  ?  Suppose,  again,  *an  individual  should  [365] 
pay  the  taxes  upon  his  property,  in  ignorance  that 
they  had  already  been  paid  by  his  agent,  could  the  city  retain 
the  amount  thus  paid  by  mistake?  Could  she  plead  her 
previous  indebtedness  as  an  excuse  for  the  detention  of  the 
money  to  which  she  had  no  legal  or  equitable  right?  Sup- 
pose, again,  the  city  should  neglect  to  keep  the  streets  in 
repair,  and  an  individual  should  be  injured  in  consequence — 
should  break  his  leg,  or  be  otherwise  crippled — could  she 
allege  her  insolvency  against  his  claim  for  damages?  Would 
her  pecuniary  condition  be  an  answer  for  the  neglect  of  every 
duty,  legal  and  moral?  If  this  were  so,  she  would  be  the 
most  irresponsible  corporation  on  earth,  and  her  treasury 
would  be,  in  many  instances,  but  a  receptacle  for  others* 
property,  without  possibility  of  restitution.  The  truth  is, 
there  is  no  such  exemption  from  liability  on  her  part.  The 
same  obligations  to  do  justice  rest  upon  her  as  rest  upon 
individuals.  She  cannot  appropriate  to  her  own  use  the 
property  of  others,  and  screen  herself  from  responsibility 
upon  any  pretense  of  excessive  indebtedness." 

As  will  be  seen  from  this  brief  statement  of  the  questions 
settled  in  the  several  cases  heretofore  before  the  Court,  there 
is  nothing  to  prevent  a  recovery  of  the  claimants  in  the  al- 
leged want  of  privity  between  the  bidders  and  the  city,  or  in 
the  alleged  subsequent  adoption  of  the  ordinance  providing 
for  the  sale,  or  in  the  alleged  ratification  of  the  sale,  or  in 
the  restraining  clause  of  the  charter.  The  several  cases 
stand  simply  upon  this  ground :  The  city  has  obtained  the 
money  of  her  citizens  without  any  consideration,  under  a  mis- 
taken impression  of  her  rights,  and  has  appropriated  it  to 
municipal  purposes;  and  they  insist,  and  so  we  have  held, 
that  she  is,  under  these  circumstances,  bound,  both  legally 
and  morally,  to  refund  it  to  them. 

The  suggestion,  frequently  made  in  the  cases,  that  the 
claimants  are  taking  advantage  of  a  mere  technical  defect, 
and  that  had  they  remained  contented  with  the  sale  they 
would  not  have  been  disturbed  in  their  possession,  is  without 
force.  That  defect  which  vitiates  entirely  a  sale,  and  leaves 
the  title  of  the  property  in  the  city,  can  hardly  be  termed  a 
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teclmical  one.  It  is  a  defect  which  goes  to  the  substance 
of  the  whole  transaction.  Nor  is  it  by  any  means 
[366]  cer-*tain  that  the  bidders  would  have  been  left  in  un- 
disturbed possession  of  the  propertjr  had  no  question 
as  to  the  validity  of  the  alleged  sale  been  raised.  They  could 
have  no  assurance  that  subsequent  corporate  authorities  might 
not  claim  the  property;  or  if  the  authorities  did  not  move  in 
the  matter,  that  the  creditors  of  the  city  might  not  attempt 
to  subject  the  property  to  the  satisfaction  of  their  demands. 
But,  independently  of  these  considerations,  it  is  enough  to 
say  that  the  bidders  had  a  clear  right  to  ask  for  a  return  of 
their  money  when,  they  found  that  the  title  had  not  passed  to 
them  and  could  not  pass  by  the  proceedings  taken.  They 
were  not  under  any  obligation  to  wait  a  moment.  The  money 
was  paid  for  a  present  not  a  future  transfer  of  the  title.  But 
the  bidders  were  more  indulgent  than  this.  It  appears  from 
the  findings  in  one  of  the  actions — Orogan  v.  San  Francisco, 
18  Cal.  597 — that  in  January,  1855,  they  became  aware  of  the 
invalidity  of  the  sale,  and  apprised  the  then  Common  Coun- 
cil of  the  city  of  its  invalidity,  and  requested  them  to  pass 
an  ordinance  ratifying  and  confirming  the  sale,  which  they 
refused  to  do.  It  is  true  that  the  Common  Council  did  not 
possess  the  power  to  ratify  and  confirm  the  sale,  but  they 
could  have  applied  to  the  Legislature  then  in  session  for  the 
power.  No  steps  of  the  kind  were,  however,  taken.  There 
was  only  one  alternative  left  to  the  bidders — to  institute  suits 
for  the  recovery  of  their  money,  which  they  subsequently  did. 
Again,  in  1858  the  Legislature  passed  an  act  authorizing  the 
Treasurer  of  the  city  to  execute  deeds  to  the  purchasers  upon 
receiving  the  balance,  if  any  remained  unpaid,  of  the  original 
bids;  and  provided  that  such  deeds  should  convey  the  right, 
title,  and  interest,  both  of  the  city  and  of  the  city  and  county, 
in  the  property.  But  this  act  the  ciiy  neglected  to  accept, 
and  without  her  acceptance  it  never  acquired  any  force  or 
efficacy  whatever.  It  undertook  to  divest  the  city  of  her  pro- 
perty upon  conditions  imposed  by  the  Legislature,  and  not 
by  herself.  The  conveyances  of  the  Treasurer  under  the  act 
were,  therefore,  inoperative  to  pass  any  interest,  and  the  title 
to  the  property  remained  as  before  in  the  corporation. 
(Orogan  v.  San  Francisco,  18  Cal.  590.) 
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In  the  present  case^  the  city  sets  up  as  a  bar  to  the  plain- 
tiffs' recovery  the  Statute  of  Limitations.  With  the 
policy  of  a  defense  *of  this  character  on  the  part  of  [367] 
the  city  we  have  nothing  to  do.  The  defense  is  a 
legal  one,  and  our  duiy  ends  with  a  determination  whether  or 
notdt  has  been  sustained.  The  action  is  for  the  recovery  of 
17,900,  paid  upon  the  alleged  sale  of  one  of  the  parcels  of 
the  slip  properly.  The  complaint  alleges  that  ¥1,975  were 
paid  on  the  twenty-seventh  of  December,  1853;  $3,950  on 
the  twenty-seventh  of  February,  1854;  and  the  balance,  $1,975, 
on  the  twenty-seventh  of  April,  1854;  and  that  these  several 
sums  were  received  by  the  city  on  the  respective  days  of  their 
payment.  The  referee  finds  that  the  several  payments  were 
made  to  the  ciiy,  and  accepted  by  her  as  alleged  in  the  com- 
plaint. In  the  other  actions,  which  have  been  before  this 
Court  growing  out  of  the  alleged  sale,  it  has  appeared  that 
the  moneys  were  in  the  first  instance  paid  to  the  Mayor  and 
Land  Committee,  and  by  them  paid  into  the  treasury  of  the 
eity,  on  or  about  the  twenty-eighth  of  April,  1854."  The 
payment  at  this  date  does  not  appear  to  have  been  proved  in 
the  present  case.  The  defense  is,  therefore,  sustained  as  to 
the  first  two  instalments,  and  is  not  sustained  as  to  the  third. 
The  complaint  was  filed  on  the  twenty-first  of  April,  1856, 
more  than  two  years  after  the  payment  of  the  first  two  sums, 
and  within  two  years  after  the  payment  of  the  last  suin.  The 
statute  was  a  bar  after  two  years  from  the  receipt  of  the 
moneys  by  the  city.  Whether  that  receipt  must  be  evidenced 
by  a  refusal  to  refund  the  moneys,  or  their  appropriation  to 
municipal  purposes,  it  is  not  necessary  to  express  any  opinion. 
The  allegation  and  the  finding  are  both  that  they  were  received 
by  the  ciiy  at  the  several  dates  designated. 

The  position  that  the  filing  of  the  complaint,  without  the 
issuance  of  summons  thereon,  did  not  prevent  the  statute 
running,  is  not  tenable.  At  common  law  there  was  no 
limitation  to  the  period  within  which  actions  could  be  com- 
menced, though  a  presumption  was  created  that  the  claim 
was  satisfied  by  the  lapse  of  twenty  years.  It  is  the  statute 
which  prescribes  the  limitation;  and  in  this  State  the  same 
statute  declares  that  an  action  shall  be  deemed  commenced, 
within  its  meaning,  *'when  the  complaint  has  been  filed  in 
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the  proper  Court."    It  was  certainly  within  the  legislative 
power  to  affix  this  qualification  upon  the  provisions 

[368]     of  the  statute,  though  *grave  considerations  as  to  its 
policy  may  be  presented,  as  they  have  been  by  the 

learned  counsel  of  the  appellant  in  the  present  case.    (Sharp 

V.  Maguire,  19  Cal.  597.)- 
Judgment  reversed,  and  cause  remanded  for  a  new  triaL 


THE  PEOPLE  V.  LAWEENOE. 

^  BYiiro  Dbolabations.— Where,  on  trial  upon  an  indictment  for  mnrder,  the  dying 
dedarations  of  the  deoeaeed  are  introduced  by  the  prosecution,  it  is  error  to 
exclude  proof  offered  by  defendant  of  other  statements  made  by  the  deceased 
contradicting  his  dying  declarations. 

Idem— Imfbachxno  Witness. — Such  proof  is  admissible  under  the  general  rule  that 
the  credit  of  a  witness  may  be  impeached  by  proof  that  he  has  made  state- 
ments contrary  to  what  he  has  testified,  and  the  condition  that  the  attention  of  the 
witness  must  first  have  been  called  to  the  supposed  contradictory  statements,  is 
from  necessity  dispensed  with  in  the  case  of  dying  declarations. 

*  Objeotiom  to  Indiotuent  when  to  be  Taken.— Where  an  indictment  for  mur- 

der is  returned  by  the  grand  jury  without  being  indorsed  "a  true  bill"  by  the 
foreman,  the  objection  to  it,  under  the  statute,  must  be  made  by  motion  before 
demurrer  or  plea,  otherwise  the  defect  is  waived. 

*  Indobsekent  on  iNDicmiENT.— The  indorsement  upon  an  indictment  is  not,  in 

this  State,  essential  to  its  legality  and  sufficiency.  It  is  only  evidence  of  the  finding 
of  the  indictment,  and  the  object  of  the  statute  in  requiring  it  is  simply  to  secure 
the  authenticity  and  genuineness  of  the  instrument.  This  end  is  equally  attained 
when  the  indictment  is  presented  by  the  grand  jury  in  open  Court,  and  is  filed  l^ 
the  Clerk  with  the  other  records. 

Appeal  from  the  Sixteenth  Judicial  District. 

The  appellant,  William  Lawrence,  was  indicted,  with  one 
Crims,  for  the  murder  of  Gonstantine  Massey,  by  shooting 
him  with  a  pistol,  and  was  tried  separately  and  convicted  of 
murder  in  the  first  degree.  The  indictment  was  indorsed  as 
follows:  **In  Court  of  Sessions,  Calaveras  Coimty,  January 

^  As  to  dying  declarations  as  evidence,  see  People  v.  Sancfiez,  24  Cal.  17;  People  r. 
Cca-khvff,  Id.  640;  People  v.  Vernon,  35  Cal.  62. 

'*  Cited  as  authority  in  People  v.  Syrnonds,  22  Cal.  354. 

3  Cited  as  authority  in  People  v.  Btacktoell,  27  Cal.  67;  People  v.  £mg,  28  Cal.  272; 
People  V.  Stacey,  34  Cal.  308;  and  see  People  v.  Lopez,  26  Cal.  112. 
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Term,  A.  D.  1862.     The  People  v.  William  Lawrence  and  John 
P,  Orima.    Indictment  for  murder.    Filed  J^uary  10th,  1862. 
O.  F.  Wesson,  Clerk  of  Court  of  Sessions,  by  A.  W.  Genung, 
Deputy.     Witnesses,  W.  A.  K^Uy,  Emerline  Lawrence.     W 
J.  Gatewood,  District  Attorney. "  After  a  jury  had  been 
empanneled  and  gwom  upon  a  plea  of  **  not  *guilty,"     [369"l 
defendant  moved  to  be  discharged,  on  the  ground  that 
the  indictment  was  insufficient  to  support  a  conviction  by 
reason  of  its  not  being  indorsed  "a  true  bill"  by  the  foreman 
of  the  grand  jury.     The  Court  denied  the  motion  and  the 
defendant  excepted. 

On  the  trial  the  prosecution  introduced  a  written  statement, 
purporting  to  contain  the  dying  declarations  of  the  deceased 
as  to  the  circumstances  of  the  killing  as  taken  down  by  his 
attending  physician  shortly  before  his  death  and  some  eight 
days  after  the  shooting;  and  also,  under  defendant's  objection, 
proved  by  a  witness,  who  was  present  when  the  writing  was 
made,  other  declarations  of  the  deceased  made  at  the  time  in 
addition  to  and  explanatory  of  the  written  statement. 

After  the  evidence  for  the  prosecution  had  closed  the  de- 
fendant offered  to  prove  that  the  deceased,  after  the  shooting 
find  at  the  primary  examination  of  defendant  before  the  com- 
mitting magistrate,  swore  to  facts  directly  contradicting  his 
dying  declarations.  The  Court  refused  to  admit  the  evidence, 
and  the  defendant  excepted. 

The  defendant  then  offered  to  prove  that  the  deceased  had 
at  different  times,  after  th^  shooting  and  injury,  made  dec- 
larations contradicting  his  dying  declarations  put  in  evidence. 
The  Court  refused  to  admit  said  evidence,  to  which  ruling  and 
decision  the  defendant  excepted 

Humphrey  OriffUh,  for  Appellant. 

I.  The  objection  to  the  indictment  is,  that  it  is  not  in- 
dorsed **  a  true  bill."  This  indorsement  is  the  vitality  of  the 
bill;  without  it  there  can  be  no  indictment.  Article  five  of 
the  Amendments  to  the  Constitution  of  the  United  States 
provides,  that  *'no  person  shall  be  held  to  answer  for  a 
capital  or  otherwise  infamous  crime,  unless  on  a  presentment 
or  indictment  of  a  grand  jury,  etc."  Article  one,  section 
eight,  of  the  Constitution  of  this  State,  embodies  the  same 
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provision  in  the  same  terms.  This  right  of  the  citizen  has 
never  been  questioned,  and  will  not  be  now. 

What,  then,  constitutes  "an  indictment"  by  the  grand  jury. 
It  is  a  formal  charge  made  by  them  in  their  capacity  as  grand 
jurors  and  entered  of  record,  charging  the  commission  of  a 
crime,  describing  it,  upon  some  person.  The  grand 
[370]  jury  are  required  to  make  *due  inquiry  into  all  offenses 
committed  or  triable  within  their  county  and  to  find 
their  verdict  thereon.  The  result  of  that  verdict  is  either  "a 
true  bill,"  or  *'not  a  true  bill,"  or  "not  found;"  in  either  event 
this  indorsement  must  be  made  by  them  and  signed  by  the 
foreman  of  the  grand  jury.  This  is  the  evidence  of  their 
action,  and  it  is  the  only  evidence  authorized  by  the  statute 
upon  any  particular  case.  The  argument,  then,  that  the 
objection  should  have  been  taken  by  motion  to  set  aside  the 
indictment  for  one  of  the  causes  mentioned  in  section  two 
hundred  and  seventy-eight,  is  without  force  here,  for  this 
indictment  does  not  appear  to  be  found  at  all.  A  charge 
Appears  to  have  been  preferred  by  the  District  Attorney,  but 
the  action  of  the  grand  jury  thereon  nowhere  appears.  It 
will  not  do,  in  a  case  of  this  magnitude  especially,  to  pre- 
sume they  did  a  certain  thing,  for  the  law  says  that  must  be 
evidenced  in  a  certain  way.  As  well  might  a  judgment  of 
death  be  sought  to  be  sustained  when  there  is  no  record  of 
the  verdict  of  a  petit  jury  as  an  indictment  with  no  record  of 
the  verdict  of  a  grand  jury.  That  this  is  the  correct  view  of 
the  indictment  in  this  case — that  in  fact  there  is  no  indictment 
found  by  the  grand  jury,  we  refer  to  CommonwedUh  v.  Sergeant, 
Thacher's  Grim.  Gas.  116;  Gardiner  v.  The  People,  3  Scam.  85; 
Webster's  case,  5  Greenleaf,  432;  1  Arch.  Grim.  Prac.  &  Plead. 
(Waterman's  notes)  98. 

II.  The  Gourt  erred  in  refusing  to  permit  proof  of  state- 
ments of  deceased  contradicting  his  dying  declarations.  In 
People  V.  Glenn,  10  Gal.  32,  this  Gourt  considered  at  some 
length  the  admissibility  of  dying  declarations,  holding  there- 
in, that  while  the  sense  of  impending  dissolution  may  com- 
pensate for  the  want  of  an  oath,  it  can  never  make  up  for  the 
want  of  a  cross-examination,  and  placing  the  admissibility  of 
the  declaration  on  the  sole  ground  of  necessity,  at  the  same 
time  admitting  its  dangerous  and  unsatisfactory  nature.     In 
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the  same  case,  also,  after  the  introduction  of  the  written 
statements  of  the  deceased,  his  oral  statements  made  at  a 
different  time  were  admitted.  ''The  necessity  of  the  case"  is 
held  to  overrule  the  right  of  the  defendant  to  confront  his 
accusers  and  their  witnesses.  The  necessity  of  the  case  ad- 
mits the  dying  declarations  of  the  deceased,  though  made, 
perchance,  by  an  ignorant,  bigoted,  prejudiced  man. 

*This  rule,  which  is  invoked  successfully  to  admit  [371] 
the  declarations  of  deceased,  may  surely,  with  equal 
force  and  effect,  be  invoked  by  the  defendant  to  shield  him 
from  the  effect  of  declarations  made  by  a  party  deceased, 
which  declarations  have  at  other  times  and  in  an  equally 
solemn  manner  been  contradicted  by  the  same  person.  There 
having  been  no  cross-examination  afforded  the  defendant  on 
the  declarations  offered  by  the  prosecution,  because  the 
necessities  of  the  case  did  not  allow  it,  the  same  necessity 
will  dispense  with  any  cross-examination  as  a  foundation  for 
the  introduction  of  contradictory  statementSc 

AUomey-Oeneral,  for  Bespondent. 

Field,  0.  J.  delivered  the  opinion  of  the  Oourt — Cope,  J. 
and  Norton,  J.  concurring. 

The  dying  declarations  of  the  deceased  were  admitted  in 
evidence  against  the  defendant  without  objection.  These 
declarations  relate  to  the  cause  of  the  homicide,  and  the 
circumstances  attending  it.  After  the  prosecution  had  closed 
the  defendant  offered  to  prove  that  on  his  examination  before 
the  committing  magistrate  the  deceased  had  testified  to  facts 
directly  contradicting  his  dying  declarations;  and,  also,  that 
he  had  made  other  and  contradictory  declarations.  But  the 
Court  refused  to  allow  the  proof,  and  its  ruling  in  this  respect 
constitutes  one  of  the  errors  assigned  for  a  reversal  of  the 
judgment. 

It  does  not  appear  from  the  record  on  what  ground  the 
Court  based  its  ruling,  and  we  are  unable  to  perceive  any 
which  is  at  all  tenable.  The  rule  is  general  that  the  credit  of 
a  witness  may  be  impeached  by  proof  that  he  has  made 
statements  contrary  to  what  he  has  testified.  There  is,  it  is 
true,  a  condition  to  the  application  of  the  rule  with  reference 
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to  verbal  statements;  that  the  attention  of  the  witness  must 
be  previously  called  to  the  particular  occtoion  and  circum- 
stances under  which  the  supposed  contradictory  statements 
were  made,  in  order  to  give  him  an  opportunity  of  maKing 
any  explanation  of  the  matter  which  he  may  have.  (1  Green- 
leaf 's  Ev.  sec.  462.)     But  this  preliminary  condition,  it  is 

clear,  cannot  be  complied  with  where  dying  declara- 
£372]     tions  are  offered  in  evidence,  *except  in  very  rare 

cases.  Such  declarations  are  generally  made  to  the 
physician  or  friends  of  the  deceased,  in  the  absence  of  the 
party  against  whom  they  are  offered,  who,  of  course,  has  no 
opportunity  of  cross-examination,  or  of  directing  the  attention 
of  the  deceased  to  any  alleged  contradictory  statements  made 
by  him.  Declarations  of  this  character  are  received  with  the 
greatest  caution.  They  are  admissible  on  the  ground  of 
necessity;  but,  as  very  justly  observed  in  People  v.  Olenn,  10 
Cal.  36,  though  the  condition  of  the  person  making  the 
declarations  in  the  last  hours  of  life,  under  a  sense  of  im- 
pending dissolution,  may  compensate  for  the  want  of  an  oath, 
it  can  never  make  up  for  the  want  of  a  cross-examination. 
There  would  be  no  justice,  therefore,  in  any  rule  which  would 
deprive  the  accused,  under  such  circumstances,  of  the  right 
to  impeach  the  credit  of  the  deceased  by  proof  of  his  having 
made  contradictory  statements  as  to  the  homicide  and  its 
cause. 

The  conclusion  we  have  thus  reached  disposes  of  the  appeal, 
and  necessitates  a  reversal  of  the  judgment.  There  is,  how- 
ever, another  error  assigned,  which  it  is  proper  to  dispose  of, 
inasmuch  as  the  refusal  to  discharge  the  prisoner  for  the 
alleged  illegality  and  insufficiency  of  the  indictment  will 
otherwise  be  again  presented  in  the  Court  below,  and,  per- 
haps, upon  a  second  appeal.  The  indictment  was  returned 
to  the  Court  signed  by  the  foreman  of  the  grand  jury,  but 
without  being  indorsed  ''a  true  bill,''  and  the  absence  of  this 
indorsement  was  urged  as  a  fatal  defect  to  the  indictment. 
The  statute  requires  the  indictment  to  be  indorsed  ''a  true 
bill,"  and  the  indorsement  to  be  signed  by  the  foreman,  (Crim. 
Prac.  Act,  sec.  229,)  and  provides  that  the  indictment  shall  be 
set  aside,  upon  motion  of  defendant,  when  not  thus  indorsed, 
provided  the  motion  be  made  before  a  demurrer  or  plea  is 
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interposed  (Sees.  277,  278;)  but  if  not  thus  made,  that  the 
defendant  shall  be  precluded  from  afterward  taking  the  ob- 
jection. (Sec.  280.)  In  the  present  case  the  defendant 
pleaded  to  the  indictment,  and  did  not  raise  the  objection 
until  after  the  jury  were  empanneled  and  sworn.  It  was  too 
late  then,  under  the  statute,  to  urge  the  objection.  The 
indorsement  is  not  essential  to  the  legality  and  sufficiency  of 
the  indictment,  as  contended.  It  is  only  evidence  of  the 
finding  of  the  indictment,  and  the  object  of  the  statute 
in  requiring  it  is  simply  *to  secure  the  authenticity  [373] 
and  genuineness  of  the  instrument.  This  end  is 
equally  attained  when  the  indictment  is  presented  by  the 
grand  jury  in  open  Court,  and  is  filed  by  the  Clerk  with  other 
records.  If  in  the  present  case  no  indictment  had  in  fact 
been  found,  the  Court  would,  undoubtedly,  upon  a  proper 
application,  have  allowed  the  plea  to  be  withdrawn  and  the 
motion  made.  But  the  truth  being  that  it  had  been  found 
and  presented  in  open  Court,  no  objection  could  be  urged  to 
it  except  a  technical  one. 

We  are  aware  that  the  decisions  in  England  are  different; 
that  there  the  want  of  the  indorsement  is  fatal  to  the  indict- 
ment. The  reason  is  obvious.  There  the  indictment  is 
drawn  and  presented  to  the  grand  jury  before  any  investiga- 
tion is  had  upon  the  accusation.  When  the  investigation  is 
closed,  the  jury  return  the  result  of  their  deliberations  by  the 
indorsement  on  the  indictment:  "A  true  bill,"  or  **  Not  a  true 
bill,"  or  *'Not  found."  In  this  State  the  investigation  is  had 
in  the  first  instance  upon  the  complaint,  made  either  by  the 
public  prosecutor,  or  by  private  persons,  or  upon  the  declar- 
ation of  one  of  the  grand  jurors,  (Crim.  Prac.  Act,  sec.  213,) 
and  it  is  only  after  the  jury  have  come  to  a  conclusion  against 
the  party  accused  that  the  preparation  of  an  indictment  is 
required  from  the  District  Attorney.  The  conclusion  of  the 
jury  is  evidenced  by  the  presentation  to  the  Court  of  an  in- 
dictment, or  by  a  return  of  the  papers  from  the  committing 
magistrate,  if  any  have  been  delivered  to  them,  with  an  in- 
dorsement that  the  charge  is  dismissed.  (Id.  sec.  230.)  If 
no  papers  from  the  committing  magistrate  have  been  in  their 
hands,  their  judgment  upon  the  complaint  is  indicated  by  the 
fact  that  no  indictment  is  returned. 
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In  some  of  our  sister  States,  also,  the  indorsement  *'  a  true 
bill"  is  held  essential  to  the  validity  of  the  indictment,  but 
the  decisions  in  this  respect  have  arisen  from  an  adherence 
to  the  English  rule,  even  after  the  English  practice  had  gone 
out  of  use.  (The  State  v.  Freeman,  13  N.  H.  488;  The  State 
V.  Mertensy  14  Mo.  94.) 

Judgment  reversed,  and  cause  remanded  for  a  new  trial. 


[374J  *MoKINNET  et  al.  v.  SMITH  d^ 

DxTEBSioN  OF  Wateb  WHEN  NOT  AN  ApPBOPBiATioN.— The  diversion  of  the  waters 
of  a  stream  with  the  object  of  drainage  simply,  or  without  the  intention  of  apply- 
ing them  to  some  nsefol  purpose,  does  not  constitute  an  appropriation. 

Affbopbiation  of  Water  LnirrKD.— The  taJdng  up  of  the  waters  of  a  stream  for 
a  special  limited  purpose  is  an  appropriation  of  only  so  much  of  the  water  as  is 
necessary  for  that  particular  purpose.  The  surplus  may  be  the  subject  of  a  new 
appropriation,  which  will  give  to  the  second  locator  a  paramount  right  to  the  use 
of  all  the  waters  of  the  stream  not  required  for  the  spedflc  purpose  of  the  first 
appropriation. 

1  Pbzob  Bight  to  Water  LmiTED. — Plaintiff  constructed  a  dam  acioss  Clear 
Creek  and  dug  a  ditch  for  some  distance  along  its  bank,  by  means  of  which  all  the 
waters  of  the  stream  were  diyerted.and  returned  to  the  creek  at  a  point  half  a  mile 
below.  The  object  of  the  diversion  was  to  drain  the  channel  of  the  stream  below 
the  dam  and  supply  water  for  working  a  tract  of  mining  claims  owned  by  plaintifiGp 
in  the  bed  of  the  stream.  SubsequenUy  defendants  dug  a  ditch  at  a  point  aboye, 
through  which  they  diverted  the  waters  of  the  same  stream  for  general  mining 
purposes.  Still  later  plaintiff  extended  their  ditch  to  other  mining  points  and  to 
agricultural  land  below,  and  used  the  water  for  mining  and  irrigating  at  these 
latter  places.  In  an  action  by  plaintifib  to  recover  for  injuries  occasioned  by  the 
diversion  of  defendants  to  the  use  of  the  water  at  the  latter  points  to  which  plain- 
ti£G9'  ditch  had  been  extended:  ffetd,  that  the  prior  right  of  plaintiffs  was  limited 
to  the  use  of  the  water  for  working  their  original  claims  in  the  bed  of  the  stream; 
that  as  to  the  surplus  above  what  was  required  for  that  particular  purpose,  defen- 
dants' right  was  paramount;  and  that  plaintifs  could  not  recover. 

OoFT  OF  Notice  of  Location  as  Evidence.— In  an  action  involving  the  right  to 
and  extent  of  a  water  privilege  claimed  by  plaintifb  under  an  alleged  appropria- 
tion by  a  number  of  copartners,  defendants,  to  limit  the  extent  of  the  appropria- 
tion, offered  In  evidence  a  paper,  purporting  to  be  a  copy  of  the  original  locating 
notice  of  the  copartners,  and  without  direct  proof  of  its  execution,  showed  that  it 
was  prepared  with  a  knowledge  of  some  of  the  partners,  and  was  seen  as  a  posted 

*■  Bights  of  prior  appropriation  of  water  limited  to  the  quantity  actually  required, 
commented  on  in  Davis  v.  Chile,  32  Cal.  33;  and  dted  as  authority  inN.Cd  S»  0. 
<7o.  T.  JTicM,  37  OaL  818.    Bee  8  Kan.  822. 
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Dotioe  by  a  portion  of  them  at  the  point  of  divenion,  and  aboni  the  time  the  work 
was  commenced,  and  that  its  position  was  such  that  it  must  probably  have  been 
seen  by  all:  ffeld,  that  upon  this  proof  the  paper  was  admissible  aa  part  of  the 


Nsw  Trial,  when  will  be  Denied.— A.  new  trial  will  not  be  ordered  becanse  of 
inaoeoracy  in  the  language  of  a  finding  of  foot  when  it  is  sniBcientlj  distioot  as  to 
the  material  question  inyolved  in  the  action. 

Appeal  from  the  Fifteenth  Judicial  Distriot. 

This  action  was  originally  commenced  in  the  District  Conrt 
of  Shasta  County,  and  before  trial  -was  transferred  to  the 
District  Court  of  Tehama  County,  and  by  consent  was  tried 
by  the  Court  without  the  intervention  of  a  jury. 

^he  complaint  alleges  that  the  plsdntiffs  were,  in  [376] 
May,  1854,  and  prior  thereto,  the  owners  of  a  dam 
across  Clear  Creek  in  Shasta  County,  and  of  a  ditch  leading 
therefrom,  and  reservoirs  connected  therewith,  constructed 
for  the  purpose  of  diverting  and  using  for  mining  and  agri- 
cultural purposes  the  waters  of  Clear  Creek;  that  they  also 
own  a  large  tract  of  agricultural  land,  situated  near  the  banks 
ot  the  stream  some  distance  below  the  dam,  to  which  the 
ditch  leads,  and  for  irrigating  which  the  waters  of  the  stresLm 
are  necessary;  that  subsequent  to  the  appropriation  of  the 
waters  of  the  stresun  by  plaintiffs,  the  defendants,  by  means 
of  a  ditch  dug  by  them  from  a  point  on  Clear  Creek  some 
distance  above  plaintiffs*  dam,  diverted  its  waters  and  used 
them  for  mining  purposes;  that  thereby  the  waters  were 
diminished  in  quantity,  and  the  portion  which  was  returned 
to  the  stream  was  filled  with  mud  and  sediment,  unfitting  it 
for  plaintiffs'  use,  and  causing,  by  its  deposits,  injury  to  their 
ditches  and  reservoirs.  For  these  injuries,  damages  were 
claimed  in  the  sum  of  $20,000. 

The  answer  denies  generally  all  the  allegations  of  the  com- 
plaint, and  avers  a  prior  appropriation  of  the  waters  of  the 
stream  by  defendants  and  their  grantors,  and  that  they  have 
used  the  waters  only  for  mining  purposes,  and  returned  them 
into  the  stream  above  plaintiffs'  dam  without  any  diminution 
in  quality  or  quantity,  except  such  as  necessarily  resulted 
from  a  careful  and  judicious  use  for  mining  purposes. 

The  evidence  showed  that  in  November,  1853,  the  plaintiffs 
built  a  dam  across  Clear  Creek  at  the  point  claimed  in  tne 
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complaint,  and  dug  a  ditoh  from  this  point  along  the  bank  of 
the  stream  to  a  cross  ravine  called  Slate  Gulch  emptying  into 
Clear  Creek  about  one  half  mile  below;  that  the  ditch  was  of 
sufficient  capacity  to  carry  all  the  waters  of  the  stream  at 
their  ordinary  stage,  and  that  in  the  following  winter  and 
spring  they  were  all  turned  into  and  run  through  it  to  the 
channel  of  Slate  Gulch,  and  down  that  channel  to  the  bed  of 
Clear  Creek;  that  the  defendants  made  no  appropriation  until 
the  autumn  of  1854,  when  they  dug  a  ditch  from  the  stream 
a  number  of  miles  above  and  diverted  the  water  and  used  it 
for  mining  purposes;  that  subsequent  to  the  location  of  de- 
fendants' ditch,  the  plaintiffs  extended  their  ditch  some 
[376]  miles  below  and  *used  the  water  at  points  along  the 
extension  for  mining  and  irrigating. 

To  show  the  character  and  extent  of  plaintiffs*  original 
appropriation,  defendants  proved  that  plaintiffs  at  the  time 
of  the  construction  of  their  dam  had*mining  claims  in  the  bed 
of  the  stream  immediately  below,  for  the  working  of  which  it 
was  necessary  that  the  waters  of  the  stream  should  be  diverted, 
and  offered  in  evidence  what  purported  to  be  a  copy  of  a  notice 
recorded  by  plaintiffs  in  the  Eecorder's  Office  of  Shasta 
County,  which  read  as  follows: 

**Know  all  men  whom  it  may  concern,  that  we,  the  under- 
signed, have  taken  possession  of  a  section  or  point  on  Clear 
Creek  about  one-half  mile  below  Briggsville  and  about  two 
hundred  yards  above  the  Norwegian  Wheel,  with  the  view  and 
purpose  of  constructing  and  building  a  dam  across  said  creek 
at  said  point,  with  the  view  of  diverting  and  turning  the  water 
out  of  the  bed  of  said  stream  at  and  below  the  said  dam,  in 
order  to  facilitate  the  working  and  the  more  effectually 
enabling  us  to  work  the  bed  of  said  stream  below  said  dam 
to  the  extent  of  four  claims,  subject  to  equitable  regulations. 
Nov.  10th,  1853."  Signed  with  the  names  of  the  persons  who 
composed  the  plaintiffs'  company  and  who  constructed  the 
dam  and  ditch.  No  proof  was  made  that  any  of  plaintiffs' 
company  signed  this  notice  or  posted  it;  but  it  was  shown  by 
witnesses  that  a  notice  of  the  same  purport,  and  to  the  best 
of  their  judgment  the  original  of  this  copy,  was  made  out  and 
posted  at  the  point  where  the  dam  was  made  about  the  time 
the  work  upon  it  was  commenced;  that  this  notice  remained 
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there  for  some  time  and  was  seen  by  a  number  of  the  mem- 
bers of  th6  company  and  was  in  such  position  that  it  must 
probably  have  been  seen  by  all.  To  the  introduction  of  this 
notice  Hie  plaintififs  objected,  on  the  ground  that  the  pre- 
liminary proof  failed  to  show  that  plaintiffs  executed  it  or 
were  bound  by  it.  The  objection  was  overruled,  and  plaintiffs 
excepted. 

The  plaintiffs  on  their  part  proved  that  some  Norwegians 
had  mining  claims  below  the  point  where  the  dam  was  built 
and  above  the  Slate  Gulch,  and  that  they  assisted  in  con- 
structing the  dam  and  ditch  under  an  agreement  that  they  were 
to  have  a  certain  amount  of  water  from  the  ditch  for  the  pur- 
pose of  working  their  claims,  and  that  after  the  com- 
pletion  of  the  ditch  to  Slate  Gulch  *the  water  from  [377] 
the  ditch  was  used  that  season  by  plaintiffs*  company 
and  by  the  Norwegians  to  wash  the  dirt  in  their  respective 
claims. 

The  District  Court  found  as  a  fact  that  the  object  of  plain- 
tiffs in  building  their  original  dam  and  ditch  was  to  dispense 
with  the  water  of  the  stream  and  drain  the  bed  below,  where 
their  mining  claims  were  located,  and  not  to  appropriate  it 
for  mining  purposes,  and  as  a  conclusion  of  law,  that  the 
plaintiffs  were  not  entitled  to  the  relief  sought.  Judgment 
was  entered  for  defendants.  Plaintiffs  moved  for  a  new  trial, 
which  was  denied,  and  from  this  order  and  the  judgment  they, 
now  appeal 

W.^  H.  Rhodes,  for  Appellants. 

I.  The  Court  erred  in  receiving  in  evidence  the  copy  of  a 
notice  purporting  to  have  been  a  copy  taken  from  the  Mining 
Becord  Book  of  Shasta  County,  for  the  following  reasons : 

1st.  Because  the  copy  of  notice  admitted  was  neither  the 
original  notice  nor  a  copy  taken  from  the  original.  The  best 
evidence  that  the  nature  of  the  case  admits  must  be  resorted 
to,  and  this  is  the  first  rule  of  evidence  in  all  cases.  (1  Greenl. 
Ev.,  3d  ed.,  sees.  82,  85.)  There  is  no  statute  or  custom 
shown  that  miners'  water  notices  in  the  district  of  Shasta 
must  be  recorded,  in  order  to  give  them  efficacy,  nor  any  law, 
written  or  unwritten,  that  copies  from  such  records  can  be 
read  in  evidence.     The  record  itself,  if  the  notice  be  admis- 
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sible  at  all,  with  proof  of  the  recording  thereof,  would  be 
better  eyidence  than  the  purported  copy  therefrom. 

2d.  Because  the  original  was  not  proven.  The  copy  even 
from  official  records  cannot  be  read  until  proof  of  the  original 
is  shown.  This  proof  is  generally  simplified  by  statutory 
regulations — ^as  by  the  authorized  acknowledgments  of  the 
makers.  It  is  not  proven  by  the  evidence  in  the  case  that 
the  original  notice  was  ever  signed  by  a  single  one  of  the 
plaintiffs,  or  by  any  one  through  whom  they  claim. 

3d.  Because  there  was  no  evidence  that  the  plaintiffs  or 
their  grantors,  or  any  one  or  more  of  them,  ever  posted,  or 
authorized  the  posting  or  publication,  of  any  such  notice. 
Even  if  it  had  been  shown  that  the  plaintiffs  had  in  a 
[378]  private  room  subscribed  the  *notice,  it  would  have 
been  ineffectual  for  any  purpose,  unless  they  or  some 
of  them  had  authorized  its  publication. 

4th.  Because  it  was  not  shown  that  the  defendants  ever 
saw  or  knew  even  of  the  existence  of  such  notice  before  they 
commenced  their  work;  hence,  they  could  not  have  been 
misled  by  it,  nor  can  it  now  be  used  to  the  detriment  of 
plaintiffs.     (DuM  v.  Bear  River  Go.,  5  Cal.  84.) 

5ih.  The  only  purpose  for  which  the  notice  was  used  was, 
in  effect,  as  an  estoppel  against  plaintiffs  setting  up  any  title 
at  all  to  the  water  under  their  location  in  November,  1853. 
Now,  an  estoppel  must  be  specially  pleaded  before  it  can  be 
introduced  into  evidence,  in  order  to  prevent  surprise  and 
fraud.  Here  no  such  plea  was  set  up,  and  therefore  it  was 
inadmissible  imder  the  pleadings.  (Bogga  v.  Merced  Mining 
Co.,  14  Cal.  367;  HosOer  v.  Hays,  3  Id.  307.) 

6th.  But  the  last  and  fatal  objection  to  the  introduction  of 
this  notice  is  to  be  found  in  the  character  of  the  notice  itself, 
taken  in  connection  with  the  proof  of  the  time  at  which  it  was 
signed  and  posted.  It  is  not  a  notice  setting  up  a  claim  to 
water  at  all,  but  simply  a  regular  miner's  notice  of  the  claims 
which  those  subscribing  it  intended  to  work.  This  was  not 
the  act  under  which  the  plaintiffs  claimed  the  water,  nor  even 
one  of  them.  The  notice  was  simply  inteoded  to  secure  the 
bed  of  the  creek  below  the  dam  for  mining  purposes.  The 
mining  law  of  this  district  did  not  require  any  notice  at  all  to 
secure  a  water  privilege.    Taking  up  the  point  where  the  dam 
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-was  to  be  built  and  going  to  work  to  build  the  ditch  was  all 
that  the  law  required;  and  if  it  required  any  more,  the  de- 
fendants have  not  shown  that  they  did  any  more  than  this. 
They  gaye  no  notice,  except  their  acts  in  pais. 

n.  The  Court  below  erred  in  its  conclusion  of  law,  that 
the  plaintiff  showed  only  **  an  appropriation  to  dispense  with 
the  water  and  not  for  use." 

The  Court  bases  its  whole  conclusion  upon  the  notice  read 
in  evidence.  The  doctrine  of  this  Court  is  this:  that  a  mere 
notice  amounts  to  nothing.  (Jones  v..  Jackson,  9  Cal.  244.) 
It  is  the  outward  acts  of  parties  that  manifest  their  inten- 
tions. The  intention  to  appropriate  water  for  mining 
purposes  is  best  manifested  by  ^creating  a  dam  and  [379] 
actually  building  a  ditch.  (Conget^  v.  Weaver,  6  Cal. 
558.)  Now,  the  proof  in  this  case  is  conclusive  that  the 
plaintiffs'  dam  and  ditch  were  in  full  operation  before  the 
initiatory  steps  of  defendants  were  taken.  But  the  whole 
evidence  should  be  taken  together.  In  this  sense,  the  acts 
of  a  party  may  be  simply  words,  and  these  declarations  are 
always  admissible  in  evidence  to  show  intention,  if  accom- 
panying the  acts  themselves.  (1  Greenl.  Ev.,  3d  ed.,  sees. 
108,  110.) 

m.  The  Court  erred  in  its  conclusion  that  the  plaintiffs, 
having  taken  the  water  no  further  than  Slate  Gulch  before 
the  survey  of  defendants,  could  not,  therefore,  afterwards 
extend  the  line  of  their  ditch  below  or  elsewhere  just  as  they 
pleased.  It  is  not  the  quantity  of  water  actually  used  by 
plaintiffs  that  determines  the  extent  of  their  rights,  but  the 
size  and  capacity  of  their  ditches.  When  a  work  of  this 
magnitude  is  projected,  it  may  be  that  for  months  or  even 
years  much  of  the  water  will  run  to  waste  or  be  evaporated 
in  reservoirs  before  the  final  result  of  the  speculation  can 
be  tested. 

Nor  does  the  point  of  present  use  affect  in  any  manner  the 
extent  of  appropriation.  This  the  Supreme  Court  expressly 
decided  in  the  very  case  relied  upon  by  the  Court  below  to 
sustain  one  of  its  positions.  (Maeris  v.  Bickneli,  7  Cal.  261.) 
The  Court  say:  ''The  next  question  that  arises  in  this  case 
is,  whether  a  party  who  makes  a  prior  appropriation  of  water 
can  change  the  place  of  its  use  without  losing  that  priority 
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as  against  those  whose  rights  have  attached  before  the 
change."  The  question,  we  think,  can  admit  of  but  one 
answer.  It  would  seem  clear  that  a  mere  change  in  the  use 
of  water  from  one  mining  locality  to  another  by  the  extension 
of  the  ditch  or  by  the  construction  of  branches  of  the  same 
ditch  would  by  no  means  affect  the  prior  right  of  the  party. 
(Id.  263.) 

The  only  real  point  in  controversy  hei:e  is,  and  ought  to  be, 
would  the  plaintiffs'  ditch  at  the  time  of  the  survey  of  the  de- 
fendants carry  the  whole  of  the  water  of  Olear  Creek? 

A.  P.  CriUenden,  for  Bespondent. 

1.  There  was  no  error  in  admitting  the  notice  in  evidence. 

1.  It  was  not  necessary  for  the  defendants  to  prove 
[380]  the  execution  *of  the  notice,  but  only  the  fact  of  its 
having  been  posted  up  by  the  plaintiffs  at  their  dam 
or  ditch.  It  was  material  evidence  as  a  fact  indicative  and 
declaratory  of  the  purpose  and  intention  of  plaintiffs  in  con- 
structing their  dam  and  ditch.  It  makes  no  difference 
whether  it  was  printed,  or  was  signed  by  the  plaintiffs  or 
by  others  for  them.  It  is  enough  to  show  that  it  was  adopted 
by  the  plaintiffs  and  published  by  posting  or  recording.  The 
question  is,  did  the  plaintiffs  authorize  the  publication. 

2.  It  was  not  necessary  for  the  defendants  to  show  that 
they  had  notice  of  the  existence  of  the  notice.  The  very 
ground  upon  which  alone  plaintiffs'  supposed  prior  right  ta 
the  water  can  exist  is,  that  their  acts  in  appropriating  it  and 
applying  it  to  use,  were  open  and  notorious,  and  that  defen- 
dants were  bound  to  know  them.  The  notice  to  defendants 
of  these  acts  is  presumed  in  favor  of  plaintiffs,  and  is  the 
very  foundation  of  their  claim.  The  posting  of  the  notice  is 
one  of  the  acts  to  which  that  presumption  applies. 

The  whole  question  then  is,  what  was  proved  by  those  acts 
which  defendants  were  bound  to  know.  One  of  these  acts 
was  the  posting  of  the  notice. 

The  plaintiffs  say  their  acts  indicated  an  appropriation  ^^f 
the  water  for  mining  purposes.  The  defendants  say  they  in- 
dicated an  intention  simply  to  divert  the  water.  Upon  this 
point  the  notice  is  significant  and  indeed  conclusive  proof. 
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It  gave  character  to  all  their  other  acts  which  might,  other- 
wise, be  construed  either  way. 

The  notice  was  not  required  to  be  specifically  pleaded  as 
an  estoppel.  It  was  one  of  the  acts  of  plaintiffs  connected 
with  the  taking  of  the  water,  and  indicative  of  the  purpose 
of  the  taking.  It  was  no  more  required  to  be  specially  pleaded 
than  the  fact  that  the  water  was  taken  from  Clear  Creek  by 
plaintiffs,  carried  to  Slate  Gulch,  and  there  turned  back  into 
the  creek,  showing  a  diversion  only,  not  an  appropriation. 

n.  The  Court  did  not  err  in  any  conclusion  of  law  that 
the  plaintiffs  showed  only  ''  an  appropriation  to  dispense  with 
the  water  and  not  for  use." 

The  conclusion  of  fact  drawn  by  the  Court  (and  this  is  a 
conclusion  of  fact,  not  of  law)  did  not  rest  alone  on  the 
notice,  though  that  was  sufficient,  but  on  the  acts  of  plaintiffs 
in  letting  the  water  flow  back  into  the  creek. 

^here  is  no  question  in  this  case  about  the  right  [381] 
of  plaintiffs  to  alter  the  place  of  use  of  the  water.  It 
is  a  question  only  of  the  object  of  the  appropriation.  The 
finding  is  conclusive  on  that  point.  If  objected  to  it  would 
be  found  fully  sustained  by  the  evidence,  not  only  by  the 
notice  but  by  the  turning  of  the  water  back  into  the  creek 
where  it  was  flowing  when  Smith's  right  accrued. 

From  that  fact  he  was  authorized  to  draw  his  conclusion 
and  to  act  upon  it,  as  he  did.    Any  subsequent  appropriation 
of  the  water  by  plaintiffs  to  mining  purposes  would  then  be 
subject  to  Smith's  prior  right.    The  law  of  this  case  has  been 
fully  settled  by  this  Court.     (Conger  v.  Weaver,  6  Cal.  549 
Maeris  v.  BickneU,  7  Id.  261;    Thompson  v.  Lee,  8  Id.  275 
KimbaUv.  Oearhart,  12  Id.  27;  Ortman  v.  Dixon,  13  Id.  33 
Keliy  V.  Natoma  Water  Co.,  6  Id.  105.) 

Norton,  J.  delivered  the  opinion  of  the  Court — Field,  C.  J. 
and  Cope,  J.  concurring. 

The  appropriation  of  the  water  of  a  stream  in  order  to  apply 
it  to  some  useful  purpose  secures  a  right  which  cannot  be 
infringed  upon  by  a  subsequent  appropriation  of  the  water 
by  others.  But  in  the  case  of  Maeris  v.  BickneU,  7  Cal.  261, 
it  was  decided  that  diverting  the  water  from  its  natural 
channel  for  the  purpose  of  drainage  simply  is  not  an  appro- 
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priation  of  the  water.  And  in  the  case  of  Oriman  v.  Dixon, 
13  Cal.  33y  it  was  decided  that  the  taking  up  of  the  water  of 
a  stream  for  a  particular  purpose — to  wit:  to  run  a  mill — was 
an  appropriation  of  only  so  much  of  the  water  as  was  neces- 
sary for  that  purpose,  and  did  not  secure  a  right  to  idl  the 
water  at  that  point,  if  there  was  more  than  enough  for  thai 
purpose,  and  that  a  person  so  appropriating  the  water  for  the 
special  purpose  could  not  afterwards  appropriate  the  surplus 
to  the  detriment  of  other  persons  who  had  in  the  irUerim  ap- 
propriated that  surplus. 

In  this  case  the  plaintiffs  and  those  under  whom  they  claim 
built  a  dam  across  Clear  Greek  and  by  means  of  a  ditch  con- 
ducted all  the  water  of  the  stream  into  Slate  Ghilch,  through 
which,  as  a  natural  channel,  it  flowed  back  into  Clear  Creek 
at  a  point  some  distance  below  the  dam.  After  their 
[382]  works  were  completed  they  ^worked  the  bed  of  Clear 
Creek  below  the  dam  and  above  the  mouth  of  Slate 
Gulch  for  mining  purposes.  Soon  after  the  water  was  thus 
conducted  into  Slate  Ghilch,  the  defendants  commenced  a  dam 
and  ditches  on  Clear  Creek,  by  means  of  which  th^  appro- 
priated the  water  for  mining  purposes  at  a  point  many  miles 
above  the  plaintiff's  dam.  After  this  the  plaintiffs,  by  means 
of  flumes  and  ditches,  conducted  the  water  from  the  point 
where  it  was  flrst  discharged  into  Slate  Gulch  across  that 
gulch,  and  appropriated  it  to  the  use  of  mining  and  irrigating 
at  points  below  Slate  Gnlch.  The  Court  below  found  as  a 
fact,  that  the  turning  the  water  from  Clear  Creek  into  Slate 
Gulch  was  a  diversion  to  dispense  with  the  water  and  not  a 
diversion  for  appropriation.  And  as  a  conclusion  of  law,  the 
Court  decided  that  **  defendants  being  the  prior  locators  were 
entitled  to  the  use  of  the  water,  and  that  plaintiffs  cannot 
maintain  an  action  for  damages  for  the  causes  set  forth  in  the 
complaint."  The  plaintiffs  moved  for  a  new  trial,  on  the 
ground  that  the  evidence  was  insufficient  to  justify  the  finding 
of  facts  upon  which  this  conclusion  is  founded.  The  fact 
found  upon  which  this  conclusion  rests  is,  that  the  turning  of 
the  water  by  the  plaintiffs  into  Slate  Gulch  was  a  diversion  ta 
dispense  with  it  and  not  to  appropriate  it. 

The  grievance  stated  in  the  complaint  is  the  injury  caused 
to  the  plaintiffis  in  their  use  of  the  water  for  mining  and 
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irrigating  purposes  below  Slate  Oulch.  It  does  not  appear 
in  the  complaint^  nor  is  it  urged  on  the  argument,  that  the 
use  of  the  water  by  the  defendants  has  interfered  with  any 
use  of  the  water  by  the  plaintiffs  at  any  point  between  their 
dam  and  Slate  Gulch.  Between  these  points  the  evidence 
shows  and  the  Court  finds  that  some  use  of  the  water  by  the 
Norwegians  for  mining  purposes  was  made  before  the  defen- 
dants began'  their  works,  and  it  was  proved,  also,  that  the 
water  from  the  ditch  was  used  to  work  the  bed  of  the  creek. 
The  use  of  the  water  by  the  Norwegians  to  be  taken  from  the 
ditch  was  provided  for  at  the  inception  of  the  project,  and  its 
actual  use  l^y  them  and  its  use  in  working  the  bed  of  the 
creek,  is  conclusive  that  the  water  was  in  fact  appropriated 
for  use  between  the  dam  and  Slate  Gulch  before  the  defen- 
dants' right  accrued.  The  notice  posted  by  the  plaintiffs  is, 
however,  very  explicit  that  their  purpose  in  taking  possession 
of  the  section  or  point  on  the  creek  was  to  build  a 
dam  ^'' with  the  view  of  diverting  and  turning  the  [383] 
water  out  of  the  bed  of  said  stream  at  and  below  said 
dam,  in  order  to  facilitate  the  working  and  the  more  effectu- 
ally enabling  (them)  to  work  the  bed  of  said  stream  below 
said  dam  to  the  extent  of  four  claims,  subject  to  equitable 
regulations."  It  is  not  necessary  to  decide  whether  the  terms 
of  this  notice  are  such  as  would  estop  the  plaintiffs  from 
claiming  a  right,  as  against  subsequent  appropriators,  to  the 
use  of  the  water  in  their  ditch  so  far  as  it  was  necessary  to 
work  the  bed  of  the  creek  to  the  extent  of  four  claims,  be- 
cause we  think  this  notice,  as  well  as  all  the  other  facts 
proved,  establishes  that  at  most  the  water  was  appropriated 
for  a  special  and  limited  purpose — to  wit,  the  working  of  the 
bed  and  banks  of  the  creek  below  the  dam  to  the  extent  of 
four  claims,  or  at  the  farthest  to  the  mouth  of  Slate  Gulch — 
and  that  hence,  the  Court  below,  under  the  rule  cited  from 
the  case  of  Ortman  v.  Diaxm,  rightly  decided  that  this  action 
could  not  be  maintained  for  damages  for  the  causes  set  forth 
in  the  complaint,  which  were,  as  we  have  seen,  for  injury  to 
the  use  of  the  water  below  Slate  Gulch. 

We  are  aware  that  in  the  case  of  Maeris  v.  BickneU  it  was 

decided  that  a  party  who  makes  an  appropriation  of  water 

.  can  change  the  place  of  its  use,  as  bv  an  extension  of  the 
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ditch,  without  losing  his  priority  as  against  those  whose 
rights  liave  attached  before  the  change,  but  the  Court  ex- 
pressly reserved  the  expression  of  any  opinion  whether  a 
party  could  change  the  use  of  the  water  from  one  purpose 
to  another  without  losing  his  priority.  In  this  case  there 
was  no  general  appropriation  of  the  water  by  the  plaintiflFs 
before  the  defendants'  rights  attached.  The  direct  object  of 
their  works  was  to  drain  the  bed  of  Clear  Creek  at  a  certain 
point,  and  the  ditch  was  necessarily  of  sufficient  capacity  to 
carry  all  the  water  in  order  to  effect  that  object,  and  they  may 
have  had  a  prior  right  to  the  use  of  sufficient  water  to  work 
the  bed  of  the  creek  at  that  locality  without  thereby  securing 
a  prior  right  to  all  the  water  of  the  creek,  to  be  used  in  some 
distinct  and  separate  undertaking  at  any  indefinite  future 
period,  in  the  same  manner  as  a  sufficient  quantity  might 
have  been  appropriated  to  run  a  mill  without  securing  a  right 
to  the  surplus  to  be  afterwards  applied  to  mining  purposes. 
There  may  be  difficulty  in  many  cases  in  determining 
[384]  that  ^the  appropriation  was  limited  to  a  special  pur- 
pose or  to  a  particular  locality.  Each  case  must  be 
decided  upon  its  peculiar  facts.  In  this  case  the  limited 
character  of  the  right  is  distinct  and  clear,  and  it  would  be 
a  serious  restriction  upon  the  valuable  use  of  the  means  of 
carrying  on  mining  in  this  State  if  an  appropriation  of  the 
limited  character  proved  in  this  case,  assuming  that  there 
was  such  an  appropriation,  could  have  the  effect  to  withdraw 
all  the  waters  of  such  a  creek  from  all  other  use  for  an  in- 
definite period.  On  the  facts,  as  they  existed  when  the  de- 
fendants began  their  works,  they  had  the  right  to  appropriate 
the  water  to  any  use  that  would  not  interfere  with  the  plain- 
tiffs' use  of  it  for  the  special  purpose  to  which  they  had  then 
appropriated  it. 

No  express  distinction  is  made  by  the  plaintifiis  in  their 
complaint  or  by  the  Court  in  its  finding  between  the  right  of 
the  plaintiffs  to  the  use  of  so  much  water  as  might  be  neces- 
sary to  work  the  bed  of  Clear  Creek  above  Slate  Gulch  and 
their  right  to  use  the  water  for  mining  or  irrigating  purposes 
below  Slate  Gulch.  But  the  plaintiffs  allege  that  by  their 
ditch  they  conducted  the  water  on  to  mining  grounds  two 
miles  below  the  dam,  and  the  diagram  shows  the  agricultural  • 
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land  to  be  still  farther  below.  It  is  for  injury  to  the  right  to 
use  the  water  at  these  localities  that  the  complaint  seeks  re- 
dress. Slate  Gulch  is  only  half  a  mile  below  the  dam.  In 
its  finding  the  Court  says:  "  No  survey  was  made  for  a  ditch 
below  Slate  Gulch  at  that  time  (November,  1853)  and  for 
some  time  after,  nor  was  any  notice  given,  or  tree  blazed,  or 
stakes  set  to  mark  such  line.  The  water  was  discharged  from 
their  ditch  into  Slate  Gulch,  and  through  the  natural  channel 
of  Slate  Gulch  found  its  way  back  to  Clear  Creek  below  the 
mining  daima  and  notice  of  plaintiffs.  This  was  clearly  a 
diversion  to  dispense  with  the  water  and  not  a  diversion  for 
appropriation."  And  the  conclusion  of  law,  which  is  the 
matter  particularly  specified  as  the  ground  for  asking  a  new 
trial,  is,  as  before  stated,  that  the  '*  plaintiffs  cannot  maintain 
an  action  for  damages /or  the  causes  set  forth  in  the  complaint,'' 
It  is  clear  that  the  question  which  was  litigated  by  the  parties 
and  considered  by  the  Court  was,  whether  the  plaintiffs  had 
appropriated  all  the  water  of  Clear  Creek  at  the  time  they 
diverted  it  and  discharged  the  bulk  of  it  into  Slate 
Gulch;  and  the  finding  of  the  Court  is,  in  ^substance,  [385] 
that  they  had  not  appropriated  that  portion  which 
was  discharged  into  Slate  Gulch,  and  in  reference  to  which 
this  action  was  brought.  It  is  not  requisite  to  order  a  new 
trial  for  the  purpose  of  having  the  language  of  the  finding 
made  more  exact,  when  it  is  sufficiently  distinct  as  to  the 
subject  matter  of  the  action. 

The  proof  was  sufficient  to  authorize  the  notice  to  be  given 
in  evidence  as  a  part  of  the  res  gesta. 

It  was  shown  to  have  been  prepared  with  the  knowledge  of 
some  of  the  copartners,  and  seen  by  them  as  a  posted  notice; 
and  that  it  was  so  posted  as  that,  in  the  language  of  one  of 
the  witnesses,  it  ''must  have  been  seen"  by  the  others. 

We  think  the  case  was  properly  decided,  and  that  the  judg- 
ment should  be  affirmed* 
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THE  PEOPLE  V.  BECK. 

Ikdjoikent  fob  Bobbkby.— An  indictment  for  robbery  must  fitate  that  the  pro- 
perty was  taken  from  the  person  of  another.  If  it  merely  state  that  it  was  tiken 
from  "  another  person,"  it  is  fatally  defectiye. 

Appeal  from  the  Court  of  Sessions  of  Placer  County. 

Indictment  for  robbery.  The  language  of  the  indictment 
as  to  the  taking  of  the  property  is,  '*  did  feloniously,  forcibly, 
violently,  unlawfuUy,  and  with  force  and  arms,  and  by  force, 
threats,  and  intimidation,  take  from  smother,  to  wit,  from  one 
John  Hornsyer,  a  leather  bag  and  purse,"  etcc 

Defendant  demurred,  because  the  indictment  failed  to  show 
that  the  property  was  taken  from  the  person  of  another.  The 
demurrer  was  overruled,  and  defendant  subsequently  tried 
and  convicted,  and  he  now  appeals^ 

Javnea  Anderson^  for  Appellsmt 

To  the  point  that  the  indictment  was  insufficient,  cited  sec. 
59  of  Act  concerning  Crimes  and  Punishments;  Wharton's 
Criminal  Law,  632;  11  Humph.  167. 

JiU/rney-Oeneraly  for  Bespondent. 

[386]        *PiELD,  C.  J.  delivered  the  opinion  of  the  Court — 
Cope,  J.  concurring. 

The  indictment  in  this  case  is  fatally  defective  in  the  state- 
ment of  the  facts  constituting  the  offense  charged.  Bobbery 
is  defined  by  the  statute  to  be  ''the  felonious  and  violent 
taking  of  money,  goods,  or  other  valuable  thing  from  the 
person  of  another  by  force  or  intimidation."  The  indictment 
does  not  allege  the  taking  in  the  present  case  from  the  person 
of  another,  but  only  from  another  person,  which  is  quite  a 
different  thing.    The  demurrer  should  have  been  sustained. 

Judgment  reversed,  and  cause  remanded. 
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BEOWN  V.  CRONISE. 

'  PAnxHT  BT  Bill  or  Exosanoe. — Where  a  creditor  receives,  on  aooonnt  of  his 
debt,  a  bill  of  exchange  drawn  in  his  favor  by  the  debtor  npon  a  third  person,  it 
operates  but  as  a  conditional  payment;  if,  however,  the  creditor  fails  to  present  it 
to  the  drawee  for  acceptance  or  payment  as  required  by  the  rales  of  commercial 
law,  it  becomes  thereby  an  actual  charge  against  him,  and  operates  pro  tanto  as  a 
satisflEKStion  of  his  demand. 

Appeal  from  the  Seyenth  Judicial  District. 

This  action  was  commenced  October  23d,  1861,  by  B.  S. 
Brown,  to  recover  a  balance  of  three  hundred  and  sixty-one 
dollars  SLlleged  to  be  due  from  defendant,  T.  F.  Cronise,  for 
wood  sold  and  delivered  to  him  by  plaintiff. 

The  answer,  among  other  matters  of  defense,  claims  a 
credit  of  two  hundred  dollars,  on  account  of  a  bill  of  ex- 
change drawn  for  that  amount  in  favor  of  plaintiff  by  defen- 
dant on  W.  H.  Cronise  in  San  Francisco.  This  bill  was 
dated  October  15th,  1861,  and  requested  W.  H.  Cronise  to 
pay  plaintiflf  two  hundred  dollars  on  the  twenty-third  of  that 
month.  It  was  never  presented  to  the  drawee,  either  for  ac- 
ceptance or  payment,  but  sometime  in  November,  after  the 
action  was  commenced,  plaintiff  offered  to  return  it  to  defen- 
dant, who  refused  to  receive  it. 

*The  Court  below  allowed  the  amoimt  of  the  bill     [387] 
as  a  payment  on  plaintiff's  demand,  and  gave  him 
judgment  for  the  balance.     From  this  judgment  plaintiff  ap- 
peals. 

W.  H.  PaUersony  for  Appellant,  cited  Clark  v.  Taung,  1 
Cranch,  181;  Tobey  v.  Barber ^  5  Johns.  68;  Holmes  v.  JDe 
Camp,  1  Id.  34;  Burdick  v.  Oreen,  15  Id.  247;  8  Com.  472; 
GriffUh  V.  Grogan,  12  Cal.  317;  Htggins  v.  Wortell,  18  Id.  330. 

J.  M.  Seawdl,  for  Bespondent. 

When  a  debtor  gives  to  his  creditor  a  bill  or  note  on  which 
such  debtor  is  liable  as  drawer  or  indorser,  the  future  rela- 
tions of  the  parties  are  to  be  determined  by  the  laws  which 
regulate  bills  of  exchange  and  promissory  notes.     I  am  aware 

*  See  Welch  y.  MingUm,  23  Cal.  822;  MitcheU  y.  HackeU,  Oct.  T.  1863  (not  reported.) 
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that  there  are  cases,  such  as  Tohey  v.  Barber^  5  Johns.  68,  and 
Chriffith  V.  Grogan^  12  Oal.  317,  which  decide  that  unless  the 
note  is  received  by  express  agreement  as  payment,  it  does 
not  extinguish  the  debt.  But  in  these  cases  the  note  was 
the  note  of  a  third  party,  and  the  defendants  were  not  liable 
xts  indorsers  or  drawers  thereof,  "Where  a  debtor  becomes 
liable  on  a  negotiable  instrument  as  a  drawer  or  indorser,  it 
is  unnecessary  and  unjust  that  he  should  continue  to  be  lia- 
ble on  the  original  indebtedness.  But  in  this  case  the  defen- 
dant was  the  drawer  of  the  bill.  The  law  presumes  that  he 
had  funds  in  the  hands  of  the  drawer,  and  that  he  was  preju- 
diced by  the  neglect  of  the  holder  to  present  the  bill  for 
acceptance  and  payment,  and  to  give  notice  of  non-acceptance 
and  non-payment  to  the  drawer.  The  uncontradicted  aver- 
ments of  the  answer  establish  the  fact  that  the  bill  was  not 
presented  either  for  acceptance  or  payment  by  the  plaintiff 
or  any  other  person.  The  plaintiff  has  not  attempted  to  ex- 
cuse his  conduct  by  any  evidence,  and  the  law  declares  by  a 
rule  as  inexorable  as  the  laws  of  nature  that  the  drawer  is 
discharged. 

"The  receipt  of  a  bill,"  says  Judge  Story,  "implies  an 
undertaking  on  the  part  of  the  indorser,  receiver,  or  other 
holder,  to  every  other  party  to  the  bill,  who  would  be  bound 
to  pay  it,  and  would  be  entitled  to  bring  an  action  on 
[388]  paying  it,  to  present  it  in  *proper  time,  when  neces- 
sary, for  acceptance,  and  at  maturity  for  payment— 
*  *  *  to  give  notice  without  delay  to  every  such  party  ol 
a  failure  in  the  attempt  to  procure  acceptance  or  payment, 
and  to  take  all  the  proper  steps  (such  as  making  a  protest) 
and  do  all  the  proper  acts  required  by  law,  upon  such  dis- 
honor, to  verify  and  establish  the  same.  A  default  in  any  of 
these  respects  will  discharge  the  party  in  respect  to  whom 
there  has  been  any  such  default,  and  who  would  be  bound  to 
pay  the  same,  from  all  responsibility  on  account  of  the  non- 
acceptance,  or  non-payment  of  the  bill,  and  will  operate  as  a 
satisfaction  of  any  debt,  or  demand  for  which  it  was  given." 
(Story  on  Bills,  sees.  113,  227,  303,  304,  344,  376,  393,  419; 
Bailey  on  Bills,  chap.  7,  sec.  1,  p.  217,  5th  ed. ;  Id.  sec.  2,  p. 
286;  Chitty  on  Bills,  chap.  10,  pp.  476,  467,  468.) 

None  of  the  positions  assumed  by  respondent  conflict  with 

396 

Digitized  by  LjOOQIC 


Jan.  1863.]  Beown  v.  Cbonish.  3S^ 

the  late  case  of  Higgins  v.  WbrteUy  18  Cal.  330,  which  decides 
that  a  note  given  by  a  debtor  to  his  creditor  operates  only  to 
extend  the  time  of  payment,  and  that  on  the  failure  -of  the 
debtor  to  pay  the  note,  a  right  of  action  accrues  on  the  orig- 
inal indebtedness  as  well  as  on  the  note.  In  that  case  the 
defendants  were  the  makers  of  the  note,  and  could  not  be 
prejudiced  by  a  failure  to  make  demand  or  to  give  notice. 
Here  the  defendant  is  the  drawer  of  a  bill,  and  his  rights  and 
responsibilities  are  in  all  material  respects  the  same  as  those 
of  the  indorser  of  a  note. 

Cope,  J.  delivered  the  opinion  of  the  Court — ^Nobton,  J. 
concurring- 

The  defendant,  being  indebted  to  the  plaintiff,  drew  a  bill 
of  exchange  in  his  favor  upon  a  third  person  for  a  part  of  the 
amount.  The  bill  was  drawn  on  the  fifteenth  of  October, 
1861,  and  was  payable  on  the  twenty-third  of  the  same  month, 
but  has  not  been  presented  for  payment.  The  plaintiff  suea 
upon  the  original  indebtedness,  and' the  defendant  relies  upon 
the  bill  as  a  discharge  pro  tarda. 

The  receipt  of  a  note  or  bill  on  account  ot  a  pre^'xisting 
indebtedness  does  not,  per  se,  extinguish  the  debt.  It  oper- 
ates, however,  as  a  conditional  payment;  and  if  the  payee  of 
a  bUl  so  conduct  himself  as  to  release  the  drawer  from  lia- 
bility upon  it,  he  cannot  maintain  an  action  for  the 
debt.  Story,  in  his  work  on  Bills,  after  ^stating  the  .  [389] 
obligations  resting  upon  the  holder  in  regard  to  pre- 
sentment, says:  ''A  default  in  any  of  these  respects  will  dis* 
charge  the  party  in  respect  to  whom  there  has  been  such  default 
and  who  otherwise  would  be  bound  to  pay  the  same,  from 
all  responsibility  on  account  of  the  non-acceptance  or  non- 
payment of  the  bill,  and  will  operate  as  a  satisfaction  of  any 
debt  or  demand  for  which  it  was  given.*'  (Story  on  Bills, 
sec.  112.)  The  authorities  cited  by  the  appellant  are  to  the 
effect  that  receiving  the  bill  does  not  of  itself  extinguish  the 
debt;  which,  of  course,  is  a  very  different  question  from  the 
one  presented  here.  The  plaintiff  offers  no  excuse  for  his 
failure  to  present  the  bill,  and,  so  far  as  it  goes,  the  defen- 
dant is  entitled  to  the  benefit  of  it  in  discharge  of  the  debt. 

Judgment  affirmed 
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VIDEAXJ  V.  GEIFFIN  et  <d. 

OomnBTANGB  BT  Attornet— AuTHOBiTT  MUST  BE  IN  WBiTZNa.— The  aufhorify  of  an 
attorney  to  exeoate  for  his  principal  a  conveyance  of  real  estate  must  bo  in  writing, 
and  a  deed  purporting  to  have  been  executed  by  an  attorney  is  inadmissible  in 
evidence  mthont  proof  being  first  made  of  the  attorney's  written  authority. 

Idese— Pabol  Acsnowledouent  will  not  Bendeb  Valid.— When  a  deed  has  been 
executed  by  an  attorney  without  any  previous  written  anthority,  no  subsequent 
parol  acknowledgment  of  his  authority  by  the  prindpai  will  make  the  oonveyanoe 
valid.  . 

lOEU — ExoEPnoN  TO  BuLE. — The  only  exception  to  the  rule  that  an  authority  to 
execute  a  deed  must  be  conferred  by  writing,  is  when  the  execution  by  the  attorney 
is  in  the  presence  of.  the  principal,  and  to  bring  a  case  within  this  exception  1^  is 
not  sufficient  that  the  attorney  was  directed  to  sign  the  name  of  the  principal  and 
affix  his  seal,  but  the  execution  must  have  been  in  his  immediate  presence,  and 
under  his  immediate  direction. 

Idsu— EzEcunoK  not  Ikfebbed.— The  fact  that  the  execution  was  in  the  presence 
of  the  principal  must  be  affirmatively  established  by  the  party  who  relies  upon  it 
aa  an  excuse  for  the  absence  of  a  power  in  writing,  and  it  is  not  to  be  inferred  from 
any  coincidence  between  the  date  of  the  deed  and  an  acknowledgment  of  the 
principal  that  it  was  executed  by  his  attorney. 

Appeal  from  the  Tenth  Judicial  District. 

Ejectment  for  a  lot  in  the  city  of  Marysville.  Both  parties 
claimed  title  from  John  A.  Clark,  admitted  to  have  been  the 
owner  in  fee  of  the  premises  in  1850.  Plaintiff 
[390]  claimed  by  a  deed  exe-*cuted  by  Clark  to  him  in 
1861,  conveying  the  lot  for  the  nominal  consideration 
of  one  dollar.  Defendant  claimed  under  a  deed  from  Clark, 
purporting  to  have  been  executed  by  attorney  in  June,  1850, 
the  form  of  the  execution  of  which  deed  and  the  certificate 
of  acknowledgment  are  set  forth  in  the  opinion  of  the  Court. 

This  deed  was  offered  in  evidence  by  defendant  without 
any  preliminary  proof  of  its  execution,  or  of  the  authority  of 
Sparks,  the  attorney  mentioned,  to  act  for  the  grantor.  On 
plaintiff's  objection,  the  deed  was  excluded,  and  defendant 
excepted.  Plaintiff  had  judgment,  and  defendant  appeals, 
assigning  as  error  the  exclusion  of  the  conveyance. 

Belcher  &  Belcher ^  for  Appellants. 

The  Court  below  erred  in  excluding  the  deed  fromOlark  to 
Hibberd.  No  power  of  attorney  was  necessary.  Clark  ac- 
knowledged the  deed,  and  thereby  adopted  the  signing  by 
Sparks.    This  is  often  done  when  the  grantor,  from  sickness 
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or  other  cause,  is  unable  to  write  his  name.  In  such  case  it 
is  quite  immaterial  whether  he  make  his  mark  in  the  usual 
way,  or  employ  some  one  to  write  his  name,  as  on  this  deed. 
In  either  case,  it  is  the  grantor's  signature.  (Story  on  Agency, 
sec.  51;  Ingoldsby  v.  Juan,  12  Cal.  678.) 

That  Clark  did  acknowledge  it  himself  is  clear  from  the 
certificate  of  the  notary,  which,  in  the  absence  of  all  testi- 
mony to  the  contrary,  must  be  taken  as  conclusively  true. 
The  language  admits  of  no  other  construction. 

Charles  DeLong,  for  Eespondent,  cited  Han/ord  v.  McNcdr^ 
9  Wend.  54;  Smith  v.  Dickeraon,  6  Humph.  261;  and  section 
six  of  the  Act  concerning  Fraudulent  Oonveyances  and  Con- 
tracts, passed  April  19th,  1850. 

Field,  C.  J.  delivered  the  opinion  of  the  Court — Norton, 
J.  and  Cope,  J.  concurring. 

The  deed  to  Hibberd  purports  to  be  executed  on  the  first 
of  June,  1860,  by  '*  John  A.  Clark,  by  his  attorney,  Henry 
Sparks."  The  certificate  of  acknowledgment  annexed  is  as 
follows: 

*"  Califobnia,  San  Francisoo,  sa:  On  this  first  day  [391] 
of  June,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  fifty,  personally  appeared  before  me,  John  A. 
Clark,  to  me  known,  and  who  executed  the  within  deed,  and 
acknowledged  the  same  to  be  his  free  act  and  deed,  by  his 
attorney,  Henry  Sparks. 

''Given  under  my  hand  and  seal,  the  day  and  year  last 
above  written,  Thomas  Tilden, 

"Notary  Public." 

No  power  of  attorney  from  Clark  to  Sparks  was  produced. 
The  plaintiff  relied  entirely  upon  the  certificate  of  the  notary 
to  establish  the  due  execution  of  the  deed.  Upon  the  objec- 
tion of  the  plaintiff,  the  Court  refused  to  allow  the  instrument 
to  be  read  in  evidence,  and  its  ruling  in  this  respect  consti- 
tutes the  ground  upon  which  a  reversal  of  the  judgment  is 
sought. 

There  was  no  error  in  the  ruling  of  the  Court.  The  cer« 
tificate  of  the  notary  is  only  to  the  effect  that  Clark  acknowl- 
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edged  that  he  had  executed  the  deed  by  his  attorney,  which, 
in  other  words,  is  this:  that  Olark  acknowledged  that  his 
attorney  had  executed  the  deed.  A  certificate  to  this  purport 
does  not  prove  the  due  execution  of  the  deed  by  Clark.  The 
Statute  of  Frauds  declares  that  ''No  estate  or  interest  in 
lands,  othe]:  than  for  leases  for  a  term  not  exceeding  one  year, 
nor  any  trust  or  power  over  or  concerning  lands,  or  in  any 
manner  relating  thereto,  shall  hereafter  be  created,  granted, 
assigned,  surrendered,  or  declared,  unless  by  act  or  oper- 
ation of  law,  or  by  deed  or  conveyance  in  writing,  subscribed 
by  the  party  creating,  granting,  assigning,  surrendering  or 
declaring  the  same,  or  by  his  law/td  agent  thereunto  authorixed 
by  writing,''  Here  there  was  no  evidence  that  Sparks  ever 
had  any  authority  in  writing  to  execute  the  deed.  The  cer- 
tificate of  the  notary  does  not  show  the  existence  of  any  such 
authority  in  writing,  or  the  acknowledgment  of  the  existence 
of  any.  If  such  authority  in  fact  existed,  it  should  have 
been  produced.  In  the  absence  of  its  production  the  pre> 
wuription  is  that  it  did  not  exist.  Whatever  authority,  there- 
fore, the  attorney  possessed  upon  the  subject,  we  must  regard 
as  having  been  conferred  by  parol;  and  in  the  face  of  the 
statute  it  is  hardly  necessaty  to  add  that  an  authority  of  this 

nature  is  insuflScient  for  the  transfer  of  real  property. 
[392]     And  a  subsequent    parol  ^acknowledgment  of    the 

authority  does  not,  of  course,  remove  its  insufficiency. 
(Hanfard  v.  McNair,  9  Wend.  54.) 

The  only  exception  to  the  rule  that  an  authority  to  execute 
a  deed  must  be  conferred  by  writing,  is  where  the  execution 
by  the  attorney  is  in  the  presence  of  the  principal.  The  ex- 
ception arises  from  the  doctrine  that  what  one  does  in  the 
presence  of  and  by  the  direction  of  another  is  the  act  of  the 
latter — as  much  so  as  if  it  were  done  by  himself  in  person. 
The  attorney  in  such  case,  so  far  as  the  signatnre  to  the  in- 
strument is  concerned,  is  a  mere  amanuensis  of  the  grantor, 
and  in  the  affixing  of  the  seal  is  only  the  instrument,  the 
hand,  as  it  were,  of  the  grantor.  It  is  not  sufficient  that  the 
attorney  was  directed  to  sign  the  name  of  the  principal  and 
affix  his  seal;  the  execution  must  be  in  the  immediate  presence 
of  the  principal,  and  this  fact  must  be  affirmatively  established 
by  the  party  who  relies  upon  it  as  an  excuse  for  the  absence 
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of  a  power  in  writing.  It  is  not  a  fact  to  be  inferred  from 
any  coincidence  between  the  date  of  the  deed  and  the  acknowl- 
edgment of  the  principal  that  it  was  executed  by  his  attorney, 
as  contended  by  the  the  learned  counsel  of  the  appellants. 
(Kline  v.  Brooks,  9  Iredell,  219;  Mackay  v.  Bloodgood,  9  Johns. 
285.) 
Judgment  affirmed. 


GBOSS  V.  FOWLEB. 

'  "MosiTHs"  Defined.— The  term  "xnonthB"  used  in  the  Biatate  fixing  the  period 
of  redemption  from  judicial  sales  means  calendar  and  not  Imiar  months. 

Statutes,  Defdotion  of  Tebms.— When  a  term,  not  technical,  is  nsed  in  a  statute 
it  must,  unless  the  Legislature  have  affixed  to  it  a  special  definition,  he  taken  in 
its  ordinary  and  general  sense. 

'  Bhebiff'b  Deed,  when  Yoid.->A  Sheriff's  deed  upon  a  Judicial  sale,  executed  be- 
fore the  expiration  of  the  statutory  period  of  redemption,  is  absolutely  void  and 
not  merely  yoidable. 

Appeal  from  the  Fifth  Judicial  District. 

Ejectment  for  a  lot  in  the  city  of  Stockton.  The  answer 
denied  the  plaintiff's  title,  and  the  issue  thus  raised  was  tried 
by  the  Court  without  a  jury. 

*The  plaintiff  introduced  the  judgment  roll  in  a  [393] 
former  action  in  the  same  Court  brought  by  the  pres- 
ent plaintiff  against  the  defendant  to  foreclose  a  mortgage 
previously  executed  by  the  latter  upon  the  lot  in  question,  in 
which  action  a  decree  was  rendered  foreclosing  the  mortgage 
and  directing  a  sale  of  the  premises;  also,  the  order  of  sale 
to  the  Sheriff  and  his  return  certifying  that  the  sale  was  made 
on  the  fifth  day  of  October,  1861,  the  plaintiff  being  the  pur- 
chaser, and  a  deed  from  the  Sheriff  to  the  plaintiff,  dated  on 
the  twenty-fifth  day  of  March,  1862. 

No  evidence  was  introduced  by  defendant,  and  the  Court 
gave  judgment  for  plaintiff. 

Defendant  moved  for  a  new  trial,  on  the  ground  that  the 

'  Bee  Jjproffue  ▼.  Nonoay,  31  Cal.  173;  8.  A  L.  Society  v.  Thompson,  82  Oal.  847. 
>  Cited  as  authority  in  Bernal  v.  Glenn,  33  Gal.  675;  Moore  v.  MdrUny  38  Cal.  488; 
Bogan  v.  WlnslovD,  45  OaL  688;  Perliam  v.  JTuper,  61  Cal.  882.    See  2  Wall.  190. 
Cal.  Beptb.,  vol.  zxi. — 26  401 
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evidence  was  insufficient  to  justify  the  decision,  which  motion 
was  denied.  From  this  order  and  from  the  judgment  defen- 
dant appeals. 

W.  J,  0rav€8y  for  Appellant. 

I.  By  the  words  "  six  months,"  as  used  in  the  Redemption 
Statute,  is  meant  six  calendar  not  six  lunar  months.  Perhaps 
in  England,  ordinarily,  the  word  month,  ex  vi  termini,  means 
a  lunar  month,  but  in  mercantile  contracts,  even  there,  the 
usage  or  rule  is  to  calculate  the  months  as  calendar.  (Jolly 
V.  loungy  1  Esp.  N.  P.  Cases,  186.)  And  in  other  contracts 
the  lunar  is  made  to  yield  to  the  calendar  months,  if  such  was 
the  intention  of  the  parties.  (Dylce  v.  Sweeting,  Willis,  586; 
Long  v.  Ocde,  1  Maule  &  Sedw.  111.) 

In  this  country  the  old  English  rule  has  been  considerably 
impaired  if  not  entirely  overthrown,  and  the  term  "month" 
is  usually  computed,  and  especially  in  statutes  and  judicial 
proceedings,  as  calendar.  (Commonwealth  v.  Civambre,  4  Dal- 
las, 132;  3  Serg.  &  Eawle,  184;  AUton  v.  AUton,  2  Comst.  604; 
5  Grattan,  285;  21  Ala.  47.) 

In  some  of  the  States  the  meaning  of  the  term  ''month"  is 
fixed  by  statute,  but  such  is  not  the  case  in  California,  and  we 
rest  the  case  upon  the  law  on  the  subject  as  changed  by  the 
current  of  American  cases,  and  the  manifest  intention  of  the 
Legislature  as  gathered  from  the  wording  of  the  section  in 
question. 

By  the  custom  of  trade,  as  in  case  of  bills  of  ex- 
[394]  change  and  ^promissory  notes,  a  month  is  deemed  a 
calendar  month.  This,  indeed,  is  the  universal  rule 
of  the  commercial  world  in  regard  not  only  to  negotiable  in- 
struments but  all  commercial  contracts.  (Story  on  Bills,  sec. 
330;  3  Brod.  &  B.  187.) 

This  is,  also,  the  generally  received  and  popular  meaning 
of  the  term,  and  in  construing  a  statute  designed  to  be  under- 
stood and  applied  by  the  people  in  their  business  affairs  the 
popular  meaning  of  its  terms  should  be  adopted.  (Brewer  v. 
Harris,  5  Grattan,  298.) 

II.  The  Sheriff's  deed  having  been  made  within  the  six 
months  carried  no  title.  It  was  not  merely  voidable,  but  ab- 
solutely void.    A  title  deduced  by  and  throuj^h  a  judicial  sale 
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mast  show  a  strict  compliance  with  the  statutory  mode.  The 
statute  directs  the  Sheriff  to  make  the  deed  after  the  lapse  of 
six  months;  he  cannot  do  it  before.  Were  he  permitted  to 
do  so  before,  the  practice  would  become  general,  and  thus 
the  title  to  property  sold  would  become  clouded  with  prema- 
ture conveyances. 

H.  0.  BeaUy^  for  Bespondeiit. 

I.  Upon  tii2  first  point  of  the  appellant,  whether  the  term 
«<  months  "  in  our  Bedemption  Statute  means  calendar  or  lunar 
months,  we  ask  that  the  statute  making  the  common  law  the 
rule  of  decision  in  our  State  may  be  considered  and  applied. 
In  other  words,  we  desire  the  point  to  be  settled  by  the  com- 
mon law  of  England  and  by  no  other  law.  And  in  support 
of  the  position  that  ''months'*  in  our  statute  mean  lunar 
months,  we  cite  the  following  authorities:  2  Blackstone's 
Com.  top  p.  113  and  note;  6  Term.  224;  Stackhouse  v.  Hahey, 
3  John.  Ch.  74 — directly  in  point;  Loring  v.  Hailing^  15  Id. 
119;  3  East.  407;  Croke  v.  McTavish,  1  Bingham,  307— found 
in  8  Eng.  Com.  Law,  521,  522^ 

n.  Upon  the  second  point,  that  the  deed  being  prema- 
turely made  is  only  voidable  and  not  absolutely  void,  we  think 
that  the  statute  itself  is  conclusive.  The  conclusion  of  the 
two  hundred  and  thirty-third  section  of  the  Practice  Act 
reads  thus:  "If  the  debtor  redeem  at  anytime  before  the 
time  of  redemption  expires  the  e£fect'of  the  sale  shall  be  ter- 
minated and  he  be  restored  to  his  estate."  Now, 
whether  a  deed  be  or  be  not  made,  if  he  oflfer  to  *re-  [395] 
deem  in  time  he  will  be  restored  to  his  estate.  If  he 
do  not  redeem  in  time  he  will  not  be  restored  to  his  estate 
whether  a  deed  be  or  be  not  made.  It  is  a  matter  of  perfect 
indifference  to  him.  It  does  not  affect  his  interests  or  his 
right,  one  way  or  the  other,  to  be  restored  to  his  estate.  It 
would,  then,  be  a  new  thing  to  declare  a  deed  absolutely  void 
which  worked  no  injury  to  any  one. 

Field,  C.  J.  delivered  the  opinion  of  the  Court — Cope,  J» 
and  NoBTON,  J.  concurring. 

The  plaintiff  deraigns  title  through  a  deed  of  the  Sheriff 
executed  to  him  upon  a  sale  of  the  premises  in  controversy 
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under  a  decree  in  a  mortgage  case.  The  sale  was  made  on 
the  fifth  of  October,  1861,  and  the  deed  was  executed  on  the 
twentj-fifth  of  March  following — which  was  after  the  lapse  of 
six  lunar  months,  but  within  six  calendar  months.  The  stat- 
ute  allows  six  months  from  the  date  of  the  sale  for  the  re- 
demption of  real  property  sold  under  execution,  and  this 
Court  has  held  that  a  similar  right  of  redemption  applies  to 
sales  under  decrees  in  mortgage  cases.-  The  decision  placing 
sales  under  decrees  in  mortgage  cases  and  under  executions 
on  judgments  at  law  upon  the  same  footing  was  made  as  early 
as  1852,  and  has  been  adhered  to  ever  since.  (Kent  v.  Lqff'an, 
2  Cal.  595;  McMiUan  v.  Bicliards,  Id.  412.)  It  is  very  gene- 
rally conceded  by  the  profession  that  the  decision  was  based 
upon  an  erroneous  construction  of  the  statute;  but,  admitting 
this  to  be  true,  it  is  too  late  to  interfere  with  it:  rights  of 
property  of  vast  value  have  grown  up  under  the  decision 
which  no  Court  is  at  liberty  at  this  day  to  disturb.  If  a  dif- 
ferent rule  is  to  be  established  hereafter,  it  must  be  by  legis- 
lative enactment.  Such  being  the  case,  two  questions  are 
presented  for  determination :  Jlrst,  whether  the  term  "months'* 
in  the  statute  is  to  be  construed  to  mean  lunar  or  calendar 
months;  and  second,  if  construed  to  mean  calendar  months, 
whether  the  deed  of  the  Sheriff  was  void  or  merely  voidable. 
1.  We  were  under  the  impression  on  the  argument  that 
the  meaning  of  the  term  '*  months,**  when  used  in  the  Acts  of 
the  Legislature  and  in  public  documents,  had  been  settled  by 
statute,  but  we  have  been  unable  to  find  any  legislative  pro- 
vision on  the  subject,  and  counsel  have  not  called  our 
[396]  attention  to  any,  if  any  exist.  We  *must  construe  it, 
therefore,  as  we  would  any  other  term  which  the  Leg- 
islature has  used,  and  to  which  it  has  not  affixed  a  special 
definition.  It  is  not  a  technical  term,  and  it  must,  therefore^ 
be  taken  in  its  ordinary  and  general  sense.  This  is  a  settled 
rule  of  construction,  and  under  it  the  question  presented  be- 
comes one  of  easy  solution.  In  the  general  and  popular  use 
of  the  term,  calendar  months  are  always  intended;  and  ''the 
popular  meaning  of  a  term  used  in  a  statute,  made  to  be  un- 
derstood and  practiced  upon  by  the  people,"  says  the  Supreme 
Court  of  Connecticut,  '*  is  the  only  intendment  that  ought  to 
be  adopted."    And  it  is  upon  this  principle,  the  Court  con- 
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tinues,  that  the  "word  'month'  has  in  variably  been  expounded 
to  mean  calendar  month;  that  is,  to  mean  what  every  one, 
not  a  lawyer  by  profession,  believes  the  word  to  mean." 
(Stronigy,  Birchard,  6  Conn.  361.)  A  similar  view  is  taken 
by  the  Court  of  Appeals  of  Virginia,  in  Brewer  v.  Harris,  5 
Orattan,  298:  "In  the  use  of  language  not  technical,"  says 
the  Court,  "the  Legislature  must  be  supposed  to  express 
their  meaning  according  to  the  sense  in  which  it  will  be  un- 
derstood by  the  persons  for  whom  they  legislate."  (See,  also, 
Avery  v.  Pidey,  4  Mass.  460;  Kimball  v.  Lamson,  2  Verm. 
138;  CommonweaUIi  v.  CJiambre,  4Dall.  143;  Bartol  v.  Cali^ert, 
Administrator,  21  Ala.  46.)  The  reasons  upon  which  the  doc- 
trine prevailing  in  England  rests,  where,  in  the  absence  of 
any  designation,  the  term  "months"  in  statutes  is  generally 
•construed  to  mean  lunar  and  not  calendar  months,  are  in- 
sufficient to  overcome  the  considerations  we  have  stated. 

2.  The  deed  having  been  executed  before  the  expiration 
of  the  statutory  period  allowed  for  redemption,  the  question 
arises,  whether  it  is  void  or  only  voidable.  The  plaintiff 
•contends  that  it  is  only  voidable — by  which  he  means,  as  we 
suppose,  that  it  is  good  until  set  aside  by  direct  application 
to  the  Court,  and  that  it  cannot  be  attacked  collaterally.  If 
this  be  his  meaning,  the  position  is  untenable.  The  real 
question  is  one  of  power.  Had  the  Sheriff  authority  to  exe- 
cute the  deed  at  the  time  ?  And  to  this  there  can  be  but  one 
answer:  his  power  did  not  arise  until  the  six  months  had 
elapsed. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial. 


*GXTT  V.  HANLT  ei  al.  [397] 

Nbw  Tbiai<,  wwes  "WILL  BE  DENIED.— A  new  trial  will  not  be  granted  on  the 
gronnd  of  surprise  at  the  introduction  of  falae  evidence  when  the  evidence  related 
solely  to  a  point  not  necessarily  involved  in  the  decision  of  the  action  and  which 
in  fact  had  no  influence  upon  the  judgment. 

Ideu.— False  testimony  given  by  mistake  or  otherwise  is  sufficient  to  avoid  a  ver- 
dict or  dedaion  based  upon  it,  if  ordinary  prudence  has  been  observed  by  the  losing 
party. 
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DETEzraEB  TO  PABT  OF  OoxPLAZMT  AiTD  BiBOLAZMEB.— If  the  defendant  n  ejectaient 
desireB  to  defend  for  only  a  portion  of  the  premisefl,  and  to  limit  his  liability  for 
mesne  profits  in  a  corresponding  proportion,  he  must  frame  his  answer  accord- 
ingly and  specify  the  portion  of  the  premises  for  which  it  is  intended  to  defend 
and  disclaim  as  to  the  balance. 

Idsu.— To  a  complaint  in  ejectment  for  a  fifty  yara  lot,  the  answer  admitted  the 
possession  of  defendants  to  the  extent  of  one-third,  *<more  or  less,"  and  the  wit- 
nesses who  testified  upon  the  subject  stated  that  they  (defendants)  were  "on  the 
lot— a  part  of  it'*— without  showing  of  what  particular  part  th^  were  in  posses- 
sion. The  judgment  was  for  the  recovery  of  the  whole  lot,  with  damsges  for  ita 
detention,  and  on  appeal  it  was  assigned  as  error  that  the  evidence  warranted  a 
recovery  of  only  a  portion  of  the  lot  with  proportional  damages:  Held,  that  under 
the  pleadings  and  proofs  the  judgment  was  proper. 

Appeal  from  the  Twelfth  Judicial  District. 
The  facts  are  stated  in  the  opinion. 

Henry  B.  Janes,  for  Appellants. 

I.  Appellants  were  entitled  to  a  new  trial  upon  the  facts 
disclosed  in  the  affidavit,  showing  surprise. 

IT.  The  evidence  was  insufficient  to  justify  the  judgment, 
as  rendered,  for  the  possession  of  the  entire  lot  sued  for,  and 
damages  estimated  thereon.  The  only  testimony  offered  upon 
this  point  was  that  of  the  witness  Nightingale,  to  wit:  ''  Uiat 
the  defendants  were  on  it  in  January  of  that  year  (1857) — ^a 
part  of  it."  **The  plaintiff  in  ejectment  must,  at  the  trial,, 
prove  the  defendants  in  possession  of  the  premises  in  ques- 
tion or  he  cannot  recover."  (Jackson  v.  Ives^  9  Cow.  661; 
Fan  Home  v.  Emerson,  13  Barb.  526.)  A  plaintiff  in  eject- 
ment cannot  succeed  unless  he  prove  the  defendant  to  be  in 
possession.  (Covley  v.  Penfidd,  1  W.  244;  Adams  on  Eject- 
ment, 319,  and  authorities  there  cited.)  In  an  action  of 
ejectment  it  must  appear  that  defendant  dispossessed 
([398]  the  plaintiff,  ^or  was  in  the  actual  possession  of  the 
land.     (Cooper  v.  Smith,  9  Serg.  &  E.  26.) 

If  it  be  contended  that  the  language  of  the  answer  is  an 
admission  of  possession,  we  reply  that  the  statement  therein 
that  ''  appellants  were  in  possession  of  one-third,  more  or 
less,  under  lease  from  their  codefendant,"  could  not  relieve 
the  plaintiff  from  proof  of  the  possession  in  defendants  of 
that  portion  of  the  lot  not  included  in  the  admission.  With- 
out such  proof,  he  is  entitled  to  no  judgment  either  for  pos- 
session or  damages,  or  if  he  is  entitled  to  any,  it  is  only  for 
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the  part,  and  the  judgment  of  record  should  be  amended  so 
as  to  conform  to  the  admission.  In  this  case,  it  should  only 
be  for  the  possession  of  the  one-third,  more  or  less,  and  dam- 
ages for  the  rents  and  profits  of  such  portion. 

A  verdict  for  the  whole  of  the  premises  claimed,  when  the 
plaintiff  is  entitled  to  only  a  part  will  not  be  set  aside,  but 
will  be  amended  according  to  the  right  of  the  case.  (Adams 
on  Ejectment,  388,  note  and  authorities  cited;  Seward  v. 
Jackaon,  8  Cow.  406.) 

WhUcomb,  Pringle  &  FdUm^  for  Bespondents. 

Cope,  J.  delivered  the  opinion  of  the  Court — ^FlELD,  0,  S. 
and  Norton,  J.  concurring. 

The  appeal  in  this  case  is  from  a  judgment  in  ejectment, 
and  from  an  order  refusing  a  new  trial.  The  motion  for  a 
new  trial  was  based  upon  a  statement  of  the  evidence,  and 
upon  an  affidavit  alleging  surprise  on  account  of  the  intro- 
duction of  certain  testimony.  The  affidavit  was  made  by  the 
attorney  who  tried  the  case,  and  sets  forth  that,  from  in- 
formation derived  from  his  clients,  no  such  testimony  was 
anticipated,  and  that  consequently  he  was  not  prepared  to 
meet  it.  The  object  of  the  testimony  was  to  prove  prior 
possession  in  the  plaintiff,  and  the  affidavit  states  that  the 
facts  sworn  to  did  not  exist,  and  that  the  witness  who  deposed 
to  them  was  mistaken.  The  proposition  is,  that  the  introduc- 
tion of  evidence  which  is  untrue,  and  contradicts  a  state  of 
facts  relied  upon  as  correct,  makes  out  a  case  of  surprise,  the 
party  not  being  prepared  with  countervailing  proofs.  There 
is  no  doubt  that  false  testimony,  given  by  mistake  or  other- 
wise, is  sufficient  to  avoid  a  verdict  or  decision 
^based  upon  it,  if  ordinary  prudence  has  been  ob-  [399] 
served  by  the  losing  party.  As  to  what  constitutes 
ordinary  prudence  in  such  cases,  no  rule  can  be  laid  down  as 
universally  applicable,  nor  is  it  necessary  to  lay  down  any 
rule  upon  the  subject  as  applying  in  this  case.  The  decision 
was  based  upon  a  finding  in  favor  of  the  plaintiff  upon  a 
paper  title,  and  the  point  raised  is  irrelevant  and  immaterial. 
The  question  of  possession  was  not  passed  upon,  and  might 
have  been  decided  either  way  without  changing  the  result. 
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The  only  additional  point  is  that  the  evidence  T7as  not 
suflScient  to  justify  the  findings.  The  property  sued  for  is  a 
fifty  vara  lot  in  the  city  of  San  Francisco,  and  so  far  as  the 
title  is  concerned  the  sufficiency  of  the  evidence  is  not  ques- 
tioned. The  Court  finds  the  possession  of  the  lot  in  the 
defendants  Hanly,  and  it  is  objected  that  this  finding  was 
not  authorized  by  the  evidence.  The  answer  admits  the 
possession  of  the  Hanlys  to  the  extent  of  one-third,  "more 
or  less;"  and  the  witnesses  who  testified  upon^  the  subject 
stated  that  they  were  *'on*'  the  lot — "a  part  of  it."  What 
particular  part  they  were  in  possession  of  does  not  appear; 
and  taking  the  answer  and  the  evidence  together,  we  think 
the  Court  was  justified  in  finding  as  it  did.  The  defense 
extended  to  the  entire  lot,  and  the  possession  being  proved 
as  to  an  indefinite  part  of  it,  the  natural  presumption  was  that 
it  covered  the  whole.  The  object  in  view  is  to  obtain  a  re- 
duction in  the  damages  awarded  as  mesne  profits,  and  it  is 
possible  that  the  liability  in  that  respect  might  have  been 
limited.  In  order  to  limit  it,  however,  the  defense  should 
have  been  framed  accordingly,  specifying  the  portion  of  the 
lot  for  which  it  was  intended  to  defend,  and  disclaiming  as  to 
the  balance. 

Judgment  affirmed. 


[400]  *THE  PEOPLE  v.  VANCE. 

^  Iin>iCTicENT  VOB  JIfirBNEB.— An  indictment  for  murder  is- not  yttiated  by  the  des- 
ignation of  the  ofibnse  as  "murder  in  the  first  degree."  People  y.  Ikkan,  9  GaL 
576,  afiirmed  on  this  point. 

i  Idem — Malice  how  Alleged. — It  is  not  essential  that  the  words  *<with  malice 
aforethought"  bo  used  in  an  indictment  for  murder,  provided  terms  are  employed 
which,  in  their  import,  are  equivalent.  An  indictment  %rhich  charges  that  the 
offense  was  committed  *<  wilfully,  maliciously,  feloniously,  and  premcditatedly,"  is 
in  this  respect  sufficient. 

1  As  to  sufficiency  of  indictment,  cited  as  authority  in  People  v.  Brown,  27  Cal.  600; 
and  People  v.  Ah  Woo,  28  Cal.  208;  and  see  Peopte  v.  PoUer,  35  Cal.  110;  People  t. 
Tbmlinson,  Id.  608;  People  v.  WiUiams,  Id.  671;  People  v.  Dick,  87  Cal.  277;  People 
T.  JSoniUa,  88  CaL  699;  People  v.  Stanton,  89  Cal.  698;  People  y.  Schmidt,  68  0^ 
^^•,  Pcopte  y.  WiUiams,  43  Cal.  349. 
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^Challenge  to  Panel  op  Jurobs.— It  is  not  a  good  ground  of  challenge  to  tho 
panel  of  trial  jurors  in  the  District  Court,  that  it  was  not  drawn  and  selected  as 
required  in  sections  fourteen  and  fif teen  of  the  Act  concerning  Jurors,  but  was 
obtained  by  an  order  of  the  Court  under  the  sixteenth  section  of  the  same  act  after 
the  commencement  of  the  term,  and  without  any  attempt  having  been  made  to 
comply  with  the  preceding  sections.  People  v.  Stewart,  4  Cal.  218,  afllrmed  on 
this  point. 

Yebdict  against  Weight  op  Evidence.— A  verdict  of  guilty  will  not  be  set  asido 
by  the  Appellate  Court  on  the  ground  that  it  is  against  tho  weight  of  conflicting 
evidence.  There  must,  to  authorize  an  interference  by  this  Court,  be  such  over- 
whelming evidence  against  the  verdict  as  to  justify  the  inference  that  it  was  ren- 
dered under  tho  influence  of  passion  or  prejudice,  or  bias  of  some  kind. 

Appeal  from  the  Eleventh  Judicial  District. 

The  indictment  in  this  case  accuses  the  defendant  of  the 
•crime  of  **  murder  in  the  first  degree."  It  does  not  in  terms 
aver  that  the  killing  was  'Svith  malice  aforethought,"  but 
charges  that  at  a  certain  time  and  place  the  defendant  did 
**  wilfully,  maliciously,  feloniously,  and  premeditatedly  kill 
and  murder"  the  deceased  by  shooting  him  with  a  pistol, 
giving  with  sufficient  particularity  the  circumstances  of  the 
killing.  To  this  indictment  the  defendant  demurred.  The 
Court  overruled  the  demurrer,  and  defendant  excepted. 

For  the  term  at  which  the  case  was  set  for  trial  no  panel  of 
trial  jurors  was  drawn  or  summoned,  as  directed  by  the  four- 
teenth and  fifteenth  sections  of  the  Act  concerning  Jurors,  but 
three  days  after  the  commencement  of  the  term  the  Court  by 
an  order  directed  the  Sheriff  to  summon  forty-eight  competent 
persons  to  serve  as  a  trial  jury. 

The  panel  thus  formed  was  challenged  by  the  de- 
fendant on  the  Aground  that  it  had  not  been  drawn     [401] 
and  selected  as  required  by  law,  which  challenge  the 
Court  overruled,  and  defendant  excepted. 

The  jury  found  the  defendant  guilty  of  murder  in  the 
second  degree,  and  judgment  was  rendered  accordingly,  from 
which  defendant  appealsc 

C.  A.  TutOe,  for  Appellant. 

The  statute  defines  murder  to  be  the  unlawful  killing  of  a 
human  being  with  malice  aforethought,  either  express  or  im- 


^  Cited  as  authority  in  People  v.  TFlZ/iams,  April  T.  1872  (not  reported) ;  and  see 
People  V.  Dick,  37  Cal.  277;  and  People  v.  McGungiU  April  T.  1871  (not  reported.) 
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plied.  Murder,  then,  is  the  legal  appellation  of  the  o£fense 
charged  in  the  indictment.  The  statute  further  provides  that 
'*  the  jury  before  whom  any  person  indicted  for  murder  shaU 
be  tried  shall  designate  by  their  verdict  whether  it  be  murder 
in  the  first  or  second  degree."  In  the  Criminal  Practice  Act, 
section  two  hundred  and  thirty-eight,  is  given  the  form  of  the 
indictment,  and  included  in  the  parenthesis  are  the  words 
'^  giving  its  legal  appellation,  such  as  murder,  arson,  man- 
slaughter, or  the  like."  Murder,  then,  is  the  legal  appellation 
of  the  offense;  but  there  are  two  degrees  of  the  same  crime. 
Each  of  these  degrees  has  its  own  definition  and  punishment, 
but  both  are  murder. 

The  grand  jury  when  they  indict  should  charge  simply 
murder.  To  the  trial  jury  it  is  then  left  to  fix  the  degree  of 
murder. 

If  the  grand  jury  can  indict  for  murder  in  the  first  degree, 
they  can  do  so  for  murder  in  the  second  degree.  If  they  can 
indict  for  murder  in  the  second  degree,  they  can  deprive  the 
trial  jury  of  the  power  of  fixing  the  degree.  This  would 
enable  it  to  take  away  the  functions  of  the  trial  jury. 

In  the  case  of  the  People  v.  Dolan,  9  Cal.  576,  the  Court, 
in  discussing  this  question,  says  that  murder  in  the  first 
degree  necessarily  includes  murder  in  the  second  degree,  and 
that  therefore  there  is  no  impropriety  in  the  grand  jury 
charging  murder  in  the  first  degree. 

Does  murder  in  the  first  degree  include  murder  in  the 
second  degree?  We  think  not.  Murder  includes  both  de- 
grees, but  when  you  add  the  words  *'in  the  first  degree,"  or 
"in  the  second  degree,"  do  you  not  limit  the  charge  to  that 
particular  degree?  Murder  in  the  second  degree  cer- 
[402]  tainly  does  not  include  murder  in  *the  first  degree, 
and  yet,  if  we  strike  out  the  words  "in  the  second 
degree,"  it  would  include  both  degrees.  The  addition  of  the 
degree  to  the  word  murder  defines  the  kind  and  character 
of  the  murder,  and  limits  it  to  that  definition,  nor  can  any 
other  kind  of  murder  be  included  within  it. 

II.  The  challenge  to  the  panel  of  the  trial  jury  should 
have  been  allowed.  A  jury  should  be  drawn  for  every  regu- 
lar term  of  the  District  Court.  (Sees.  14  and  15  of  Act  con- 
cerning Jurors.)    The  decision  in  the  case  of  People  v.  Stewart 
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is,  in  this  respect,  we  thinks  erroneous,  and  the  Court  is  asked 
to  review  it. 

m.     The  indictment  only  charges  manslaughter. 

The  words  **  wilfully,  maliciously,  feloniously,  and  pre- 
meditatedly,"  are  not  equivalent  to  malice  aforethought. 

Section  two  hundred  and  forty-four  of  the  Criminal  Practice 
Act  provides  that  words  used  in  an  indictment  shall  be  con- 
strued in  their  usual  acceptance  in  common  language,  except 
such  words  and  phrases  as  are  defined  by  law,  which  are  to 
be  construed  according  to  their  legal  meaning. 

The  words  '' malice  aforethought "  have  a  legal  meaning, 
and  are  construed  in  all  the  books  as  necessary  in  a  charge 
for  murder,  while  the  other  words  used  in  the  indictment  only 
make  a  charge  of  manslaughter.  (See  sec.  19  of  Act  con- 
cerning Crimes  and  Punishments;  1  Chitty's  Crim.  Law,  242; 
2  Bouvier's  Law  Die.  98;  Barb.  Crim.  Law,  54;  3  Hale,  187; 
1  East.  P.  C.  345;  Whart.  Crim.  Law,  1103,  1105,  1121.) 

rV.     The  evidence  does  not  warrant  the  verdict, 

AUorriey-Cknercdy  for  Eespondent. 

Field,  0.  J.  delivered  the  opinion  of  the  Court — Cope.  J. 
concurring* 

The  indictment  in  tEis  case  is  for  the  crime  of  murder. 
Two  objections  are  urged  to  its  suflSciency :  first,  that  it  des- 
ignates the  crime  as  murder  in  the  first  degree;  and  second, 
that  it  does  not  charge  the  commission  of  the  offense  with 
"malice  aforethought."  The  first  objection  is  answered  by 
the  case  of  People  v.  Dolan,  9  Cal.  576.  The  second 
objection  is  met  by  the  fact  that  words  ^equivalent  in  [403] 
their  import  to  **  malice  aforethought"  are  used.  The 
indictment  alleges  that  the  defendant  committed  the  offense 
"wilfully,  maliciously,  feloniously,  and  premeditatedly." 
The  statute  declares  that  it  is  sufficient  if  it  can  be  under- 
stood from  the  indictment,  so  far  as  the  statement  of  the 
offense  is  concerned,  "that  the  act  or  omission  charged  as 
the  offense  is  clearly  and  distinctly  set  forth  in  ordinary  and 
concise  language,  without  repetition,  and  in  such  manner  as 
to  enable  a  person  of  common  understanding  to  know  what 
is  intended."    (Crim.  Prac.  Act,  sec.  246.)     So  far  as  the 
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motive  actuating  the  accused  is  essential  to  the  statement, 
there  is  no  doubt  that  the  terms  used  constitute  a  suffioient 
compliance  with  the  statute.  (Commonwealth  v.  Chapman,  11 
Cush.  422;  Thompson  v.  The  People,  3  Parker's  Grim.  E. 
208.) 

The  objection  to  the  manner  and  time  in  which  the  jurors 
were  summoned  is  answered  bj  the  case  oi  PeopU  v.  Stewart^ 
4  Gal.  218. 

The  last  objection  of  the  appellant,  that  the  verdict  is 
against  the  weight  of  the  evidence,  is  without  force.  There 
was  evidence  both  for  and  against  the  defendant,  and  in  such 
cases  we  do  not  interfere  with  the  province  of  the  jury.  There 
must  be  such  overwhelming  evidence  against  the  verdict  as  to 
justify  the  inference  that  it  was  rendered  under  the  influence 
of  passion,  or  prejudice,  or  bias  of  some  kind,  to  justify  any 
interference  on  our  part  with  the  action  of  the  juiy. 

Judsn^ent  affirmed 


OOOPEB  V.  PENA. 

SvBOOio  Pebtobuangs.— Eqtuty  will  not  enforoe  fbe  tpedflo  performanoe  of  a 
contract  where  the  party  askiDg  its  enforcement  cannot,  from  the  nature  of  the 
contract,  be  oomi)elled  to  perform  it  specifically  on  Lis  part 

i  Ihem— HuTUALrrY  Essential.— In  order  that  a  Bpeciflo  performanoe  of  a  contract 

may  be  compelled,  tlio  remedy  as  well  as  the  obligation  must  be  mutual,  and  as  a 

general  rule  the  question  of  mutuality  Li  to  be  determined  by  the  contract  itself, 

and  is  not  affected  by  circumstances  arising  after  the  contract  is  made  and  the 

rights  of  the  parties  fixed. 

(404]  '  Idem— Exception  to  Bule. — *The  cases  in  which  a  want  of  mutuality  at  the 
time  the  contract  has  been  entered  into  has  been  held  not  to  be  sufficient  reason 
for  refusing  to  cnforco  it— as  in  contracts  with  infants,  those  between  lessor  and 
lessee,  trustee  and  cestui  que  trust,  voluntary  settlements,  and  the  like-^re  ex- 
ceptional cases  in  which  peculiar  considerations  have  been  allowed  to  override  the 
principle  of  mutuality,  and  they  do  not  contravene  the  general  rule  as  above  stated. 

Specifio  Pebfobmance  in  Diboeetion  of  Ooubt.— The  specific  performance  of  a 
contract  is  not  a  matter  of  course,  but  rests  in  the  sound  discretion  of  the  Court 

*■  Commented  on  in  Owen  v.  Frinky  24  Cal.  178;  cited  as  authority  in  ffaU  v.  Center, 
40  Cal.  68;  De  RuUe  v.  Muidrmo,  16  Cal.  505;  Bastings  ▼.  DoOarhide,  Oct.  T.  1863  (not 
xeported) ;  BaUard  ▼.  Carr,  Oct.  T.  1871  (not  reported) ;  VassauU  v.  Austin,  April  T. 
1872 (not reported.)  Sturgisy,  Galindo, 50 CaX.Sl;  VassauUr.£dwards,^Q$l,lG6,ilB&, 

•il2 


Digitized  by 


Google 


Jan.  1863.]  Cooper  v.  Pena.  405 

upon  a  view  of  all  the  circaxustanoes*  and  before  the  Conrt  will  act  it  must  be 
satiafied  that  the  contract  is  reasonable  and  equal  in  its  operation. 

Contract  fob  Pebsonal  Sebvices  will  kot  be  Enfoboed.— Equity  will  not  en- 
force  specifically  a  contract  for  personal  services— especially  where  th^  are  con- 
fldentiid  in  their  nature  and  iuTolve  in  their  performance  the  exercise  of  dis- 
cretionary authority— but  will  leaye  the  party  to  his  remedy  at  law. 

Idbc— Offeb  to  Pebfobm.— For  the  purpose  of  enforcing  specific  performance  of 
stipulations,  the  consideration  for  which  was  an  agreement  by  the  plaintiff  to 
perform  personal  services,  an  offer  to  perform  these  services  is  not  equivalent  to 
an  actual  performance.  The  rejection  of  the  offer  by  the  defendant  excuses  the 
performance  as  a  condition  precedent,  but  does  not  release  the  plaintiff  from  hia 
obligation  to  perform  so  long  aa  he  insists  upon  the  agreemeni 

Appeal  from  the  Seventh  Judicial  District. 

On  the  seventh  day  of  October,  1850,  the  defendant  and 
one  Manuel  Yaca  were  the  equal  joint  owners  of  a  large  tract 
of  land  in  Solano  County,  known  as  the  ''Yaca  Grant,"  claimed 
bj  them  under  a  Mexican  grant,  containing  ten  square  leagues. 
Being  desirous  of  having  a  partition  and  division  of  the  tract 
the  defendant  employed  the  plaintiff  to  act  in  his  behalf  in 
attending  to  the  surveying,  marking  out,  and  dividing  it 
between  defendant  and  Yaca,  and  constituted  plaintiff  his 
attorney  in  fact  for  that  purpose.  On  the  same  day  the 
defendant,  to  compensate  plaintiff  for  his  services,  executed 
and  delivered  to  him  his  bond  in  the  penal  sum  of  $1,000, 
for  the  conveyance  of  three  hundred  and  twenty  acres  of  land, 
to  be  selected  by  plaintiff,  in  a  body,  on  any  part  of  the  land 
that  might  fall  to  the  defendant's  share  upon  the  partition  of 
the  tract  when  it  should  be  established.  Shortly  after  the 
plaintiff,  at  the  request  of  defendant,  went  upon  the  land 
together  with  the  defendant  and  Yaca,  for  the  purpose  of 
making  the  division;  and  after  consultation  between  the 
three,  it  was  agreed  that  there  should  then  be  nine  square 
English  miles  of  the  land  divided  off  and  set  apart  to 
the  defendant,  and  a  like  quantity  to  the  use  and  ^bene-  [405] 
fit  of  Yaca,  and  that  the  remaining  portion  should  re- 
main undivided  until  the  location  and  boundaries  of  the  grant 
should  be  established  by  the  proper  tribunals  of  the  United 
States  Government. 

The  plaintiff,  also,  with  the  consent  of  defendant,  agreed 
with  Yaca  on  certain  boundary  lines  containing  the  nine 
square  miles  to  be  set  apart  to  defendant,  and  he  (plaintiff) 
attended  to  the  dividing  off,  fixing,  and  establishing  these 
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boandaries,  and  Yaca,  on  the  sixteenth  of  October,  1850, 
made  and  delivered  to  defendant  a  deed  for  the  same.  On 
the  same  day,  defendant,  in  consideration  of  such  deed  of 
conveyance  to  him  by  Vaca,  relinquished  his  right  and  title 
to  a  like  quantity  of  the  land  to  one  McDaniel,  at  the  request 
of  Vaca. 

During  the  year  1857,  the  tract  was  located  by  the  proper 
tribunals  and  officers  of  the  United  States  Government,  and 
the  boundaries  definitely  fixed  and  established,  and  imme- 
diately after  plaintiff  notified  defendant  that  he  was  ready  to 
go  on  and  finish  making  the  partition,  and  tendered  his  ser- 
vices for  that  purpose,  and  defendant  then  informed  plaintiff 
that  he  did  not  want  his  services,  and  refused  to  allow  him  to 
have  anything  further  to  do  in  relation  to  the  partition. 

The  plaintiff  then  selected  one-half  section  (three  hundred 
and  twenty  acres)  from  the  nine  square  miles  set  apart  to 
defendant,  and  on  the  twenty-fourth  day  of  December,  1857, 
demanded  from  defendant  a  deed  of  conveyance  for  the  tract 
selected,  which  defendant  refused  to  make. 

The  complaint  alleges  substantially  the  foregoing  facts,  and 
avers  that  his  services  rendered  in  the  premises  were  worth 
five  hundred  dollars,  and  concludes  with  a  prayer  for  a  decree 
compelling  the  defendant  to  convey  to  him  the  three  hundred 
and  twenty  acres  of  land  selected  by  him,  and  for  general 
relief  in  the  premises.  The  defendant  demurred  to  the 
complaint  on  the  ground  that  it  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  which  demurrer  the  Court 
overruled,  and  defendant  then  answered,  denying  each  and 
every  allegation  in  the  complaint,  and  also  pleading  the 
Statute  of  Limitations.  The  case  was  tried  by  the  Court 
without  a  jury,  and  a  decree  rendered  for  specific  per- 
[406]  *formance,  requiring  the  defendant  to  convey  the 
three  hundred  and  twenty  aores  of  land  to- plaintiff. 
A  motion  was  afterwards  made  by  defendant  to  the  Court  to 
set  aside  the  decree,  and  grant  a  new  trial;  and  upon  the 
hearing  of  such  motion,  the  District  Court  made  an  order  to 
that  effect,  from  which  order  the  plaintiff  has  appealed  to  this 
Oourt. 

Thos.  M.  Stvan,  for  Appellant. 
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The  decree  of  specific  performance  rendered  by  the  District 
Court  is  in  accordance  with  the  principles  of  equity  juris- 
prudence. (Flagg  v.  Mann^  2  Sumner,  530;  Benedicts.  Lynch^ 
1  John.  Ch.  379.) 

The  doctrine  of  equity  allows  parties  by  parol  contract  and 
by  their  acts  to  vary  an  original  agreement  in  writing  in  re- 
spect to  matters  relating  to  title,  and  to  the  time  of  comple- 
tion of  the  contract.  (Dart  on  Vendors,  488;  Price  v.  Dyer^ 
17  Ves.  356.) 

It  is  laid  down  in  Willard's  Equity,  297,  that  '*Even  the 
performance  of  a  condition  precedent  need  not  be  proved,  or 
even  averred,  when  the  performance  was  waived  or  prevented 
by  the  defendant,  or  the  party  to  be  benefited  by  it."  (See 
also  6  Barb.  281,  297,  251;  21  Wend.  633.) 

If  the  plaintiff  has  performed  so  much  of  his  part  of  the 
agreement  that  he  cannot  be  put  in  siaJtu  quo,  and  is  in  no 
default  for  not  performing  the  residue,  or  is  prevented  from 
completing  it  by  the  default  of  the  defendant,  he  is  entitled 
to  a  specific  performance.  (Willard's  Eq.  297;  1  Mad.  Ch. 
Pr.  331;  1  Forb.  Eq.  B.  chap.  6,  sec.  3.) 

The  plaintiff  here  has  performed  a  part  of  the  services,  and 
is  in  no  default  for  not  performing  the  residue :  he  has  shown 
himself  not  only  prompt  but  diligent  and  eager  to  perform, 
but  has  been  prevented  by  the  defendant.  He  cannot  be  put 
in  statu  qvjo,  for  his  remedy  at  law  for  his  services  is  barred 
by  the  Statute  of  Limitations;  and  if  he  can  recover  the  pen- 
alty of  the  bond,  he  certainly  is  entitled  to  a  decree  of 
specific  performance.  It  is  a  well  settled  rule  that  penalties 
in  bonds  in  such  cases  are  intended  and  treated  as  a  mere 
security  for  the  performance  of  the  principal  object  of  the 
contract  or  agreement.     (Story's  Eq.  1317.) 

"^John  Currey^  for  Respondent.  [407] 

I.  An  agreement  to  be  enforced  must  be  mutual  in  its 
character  and  certain  in  its  terms.  (2  Wheat.  341;  2  Sum. 
278.)  If  the  party  seeking  to  enforce  the  agreement  was  not 
himself  liable,  and  the  same  could  not  be  enforced  against 
him,  there  is  no  reciprocity  in  allowing  him  to  enforce  it 
against  the  other  party.  (Willard's  Eq.  Jur.  267.)  This 
doctrine  is  explicitly  recognized  in  Benedict  v.  Lynch,  1  John. 
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Oh.  307;  Parkhursi  v.  fun.  Cartlarul,  2  Id.  282;  Oerman  v. 
Mojchin,  6  Paige,  288;  Woodioard  v.  5arm,  2  Barb.  439; 
Phillips  V.  Berge»\  Id.  611.)  Mutuality  and  certainty  are,  in 
general,  indispensable  requisites  to  the  granting  of  relief. 
(Rogera  v.  Saunders^  4  Maine,  92;  Bromon  v.  CahiU,  4  Mc- 
Lean, 19;  '±)f8on  V.  Waita^  1  Maryl.  Ch.  Decis.  13;  Beard  y. 
Linthicum,  Id.  345.)  In  Benedict  v.  Lynch,  1  John.  Ch.  378, 
the  Chancellor  said:  ''It  has  been  ruled  in  several  cases  that 
a  bill  for  a  specific  performance  will  not  be  sustained  if  the 
remedy  be  not  mutual,  or  where  one  party  only  is  bound  by 
the  agreement." 

In  Adderly  v.  Nixon,  1  Sim.  &  Stu.  607,  it  was  said,  "It 
has  been  settled  by  repeated  decisions  that  the  remedy  in 
equity  must  be  mutual,  and  that  where  a  bill  will  lie  for  the 
purchaser,  it  will  also  lie  for  the  vendor."  It  may,  perhaps, 
be  objected  to  the  authorities  above  cited,  that  there  is  a 
class  of  cases  in  which  a  written  contract,  signed  by  the  de- 
fendant only,  can  be  enforced  against  him  though  it  could 
not  be  enforced  against  the  other  party.  This  is  even  so,  but 
such  cases  are  admitted  to  be  an  exception  to  the  rule  as  to 
mutuality  of  remedies  upon  agreements,  which  by  the  Statute 
of  Frauds  must,  in  order  to  be  binding  in  law,  be  in  writing, 
and  subscribed  by  the  party  to  be  charged.  This  exception 
to  the  rule  as  to  the  necessity  of  mutual  remedies  has  en* 
countered  the  animadversions  of  such  enlightened  jurists  as 
Lord  Bedesdale,  Chancellor  Kent,  and  Senator  Yerplank. 
(Laurenson  v.  BuUer,  1  Sch.  &  Lefroy,  13;  Benedict  v.  Lynch, 
1  Johns.  Ch.  373;  CfUmon  v.  Bailetjy  14  Id.  484;  Davis  v. 
Shidds,  26  Wend.  362;  Willard's  Eq.  267,  268.) 

n.  The  remedies  of  the  parties  here  were  not  mutual, 
because  Courts  of  Equity  will  not  compel  specific 
[408]  performance  of  personal  *services.  The  considera- 
tion to  be  rendered  for  the  land  to  be  conveyed  by 
defendant  to  plaintiff  was  personal  service  of  the  plaintifi*. 

In  Hamblin  v.  Dinnefordet  aL,  2  Ed.  Ch.  527,  the  complaint 
was  in  the  nature  of  one  for  a  specific  performance.  It  sought 
to  compel  perfonnance  of  personal  service  embraced  by  an 
agreement  in  writing.  Vice-Chancellor  McCoun  held,  that  a 
Court  of  Equity  would  not  compel  specific  performance  of  a 
contract  for  personal  service;  bat  said,  that  the  parties  must 
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be  left  to  their  remedy  at  law.  The  same  doctrine  is  held  in 
Clark  V.  Price,  2  Wilson's  Ch.  Cas.  157;  Kemble  v.  Kean,  6 
Simons,  333;  9  Cond.  Eng.  Ch.  296,  300;  Kimberly  v.  Jennings, 
6  Simons,  340;  Withj  v.  CotOe,  1  Sim.  &  Stu.  174;  2  Story's 
Eq.  sec.  723. 

In  the  case  at  bar  it  cannot  and  will  not,  I  apprehend,  be 
insisted  on  behalf  of  the  plaintiff,  that  he  could  have  been 
compelled  to  render  the  service  specified  in  the  power  of 
attorney  and  bond  mentioned  in  the  plaintiff's  complaint; 
and  if  he  could  not  have  been  compelled  to  perform  such 
service,  upon  what  principle  can  it  be  insisted  that  the  defen- 
dant should  be  compelled  to  perform  od  his  part  a  contract 
made  eight  years  before  the  commencement  of  this  action, 
and  that,  too,  after  a  slumbering  of  seven  years  by  the  plain- 
tiff, during  which  time  great  changes  will  be  presumed  to 
have  happened,  and  are  proved  to  have  happened,  as  to  the 
value  of  the  land  sought  to  be  recovered  in  this  action? 

in.  Courts  of  Equity,  in  actions  for  the  specific  perform- 
ance of  contracts,  first  seek  to  ascertain  that  the  transaction 
between  the  parties  amounts  to  and  is  intended  to  be  a  bind- 
ing agreement  for  a  specific  object.  (2  Story's  Eq.  sec.  715.) 
The  ground  of  the  jurisdiction  of  Courts  of  Equity  to  decree 
a  specific  performance  of  agreements  is,  that  a  Court  of  law 
is  inadequate  for  such  purpose,  and  can  relieve  the  injured 
party  only  by  a  compensation  in  damages,  which,  in  many 
cases,  would  fall  far  short  of  the  redress  which  his  situation 
might  require.  (2  Story's  Eq.  sec.  715,  and  cases  there 
cited.) 

When  the  bond  was  executed  by  defeudant,  it  was  not 
known  what  portion  of  the  land  would  fall  to  the  defendant 
in  that  partition,  and,  therefore,  it  was  provided  that  the 
three  hundred  and  twenty  acres  which  plaintiff  should 
have,  should  be  selected  by  him  *af  ter  the  partition  [409] 
should  be  made.  Hence,  as  there  was  no  contract  or 
agreement  to  convey  to  the  plaintiff  any  particular  piece  of 
land,  the  land  itself  could  be  of  no  peculiar  or  spedal  value 
to  the  pluintiff;  and  damages  at  law,  calculated  on  tlie  market 
price  of  the  land,  as  in  the  case  of  stocks  of  goods,  would  be 
as  complete  a  remedy  for  the  plaintiff  as  would  the  land 
itself,  inasmuch  as  with  the  damages  he  could  purchase  the 
Cal.  Bxftb.,  vol.  zxi.~27  417 


Digitized  by 


Google 


410  CooPEB  V.  Pena.  [Sup-  Ct 

same  quantity  of  land.  (2  Story's  Eq.  sec.  717;  Willard's 
Eq.  279;  Buxton  v.  Lister,  3  Atkins,  382;  Reeds  Heirs  v. 
Eomback,  4  J.  J.  Marsh.  377.) 

lY.  Due  performance  of  the  service  by  the  plaintiff  as  the 
consideration  for  performance  by  defendant,  was  a  condition 
precedent  to  the  arising  of  any  obligation  on  the  part  of  de- 
fendant to  convey  to  the  plaintiff  three  hundred  and  twenty 
acres  of  land.     (Colson  v.  Tkompson,  2  Wheat.  326.) 

V.  A  Court  of  Equity  will  not  decree  a  specific  perform- 
ance of  a  contract  for  the  conveyance  of  land,  when  change 
of  circumstances,  lapse  of  time,  or  other  causes  would  render 
its  enforcement  unjust  and  against  good  conscience.  (Brazier 
V.  Ch^alz,  6  Wheat.  528;  PraU  v.  CarroU,  8  Cranch,  471;  Per- 
Jam  V.  Wrighi,  3  Har.  &  McHen.  326;  Ash  v.  Daggij,  6  Ind. 
260;  Wiilard's  Eq.  Jur.  280;  2  Am.  Lead.  Cases  in  Eq.  part 
1,  p.  650;  Broivn  v.  CoviUaud,  6  Cal.  571.) 

VI.  The  plaintiff's  claim  is  barred  by  the  Statute  of  Lim- 
itations. Where  the  Statute  of  Limitations  would  be  a  bar 
at  law,  the  same  rule  is  applied  in  a  Court  of  Equity.  (15 
Pet.  272;  2  Johns.  150;  3  Id.  136;  7  Blackf.  86.)  Chancery 
follows  the  Taw,  and  acting  in  obedience  to  the  statute  the 
plea  of  limitation  is  as  available  in  equity  as  at  law  in  rela- 
tion to  the  same  subject  matter.  (2  Gill.  &  John.  307;  4 
Terg.  104;  5  Mason,  95,  143;  6  Id.  61;  5  Pet.  470;  3  A.  K. 
Marsh.  554;  1  Bald.  394;  15  Pet.  272;  2  Sch.  &  Lefroy,  629; 
10  Wheat.  176;  16  Pet.  486;  24  Wend.  587.) 

Cope,  J.  delivered  the  opinion  of  the  Court — ^Fteld,  C,  J. 
and  NoBTON,  J.  concurring. 

This  is  an  action  to  compel  the  defendant  to  convey  to  the 
plaintiff  a  tract  of  land  in  the  county  of  Solano.  The 
[410]  action  is  based  upon  *a  bond  given  in  1850,  by  which 
the  defendant  bound  himself,  in  consideration  of  one 
dollar,  and  of  certain  services  to  be  rendered  by  the  plaintiff, 
to  convey  to  him  the  land.  It  appears  that  the  defendant  and 
one  Vaca  were  joint  owners  of  a  grant  of  land  from  the  Gov- 
ernment of  Mexico,  and  that  they  were  desirous  of  having  a 
partition  and  division  of  the  land  between  them.  The  de- 
fendant employed  the  plaintiff  to  represent  him  in  the  matter, 
and  for  the  services  to  be  rendered  agreed  to  convey  to  the 
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plaintiff  three  hundred  and  twenty  acres  of  his  share  of  the 
Lmd.  The  bond  was  given  to  secure  the  performance  of  this 
agreement,  vesting  in  the  phiintiff  the  right  of  selection,  and 
binding  the  defendant  to  convey  as  soon  as  the  selection 
should  be  made.  The  partition  was  partially  effected  in 
1850,  but  difficulties  arose  in  the  way  of  completing  it,  and 
the  parties  agreed  to  postpone  the  completion  until  the  boun- 
daries of  the  grant  should  be  fixed  by  the  proper  authorities. 
This  was  not  done  until  1857,  when  the  plaintiff  offered  to  go 
on  and  complete  the  partition,  but  the  defendant  refused  to 
allow  him  to  do  so,  whereupon  he  made  a  selection,  and  de- 
manded a  conveyance.  The  Court  below  rendered  a  judg- 
ment in  his  favor,  and  the  appeal  is  from  an  order  setting  the 
judgment  aside,  and  granting  a  new  trial. 

The  plaintiff  contends  that  the  judgment  was  correct,  and 
that  thd  Court  erred  in  setting  it  aside.  Various  grounds  are 
urged  by  the  defendant  in  support  of  the  order,  the  principal 
one  of  which  is  the  want  of  mutuality  in  the  agreement.  So 
far  as  the  agreement  is  unperformed,  the  plaintiff  cannot  be 
compelled  to  perform  it  on  his  part,  for  equity  will  not  enforce 
.1  contract  for  personal  services,  but  leave  the  party  to  his 
remedy  at  law.  In  respect  to  the  remedy,  therefore,  there  is 
no  mutuality,  and  it  is  universally  admitted  that  equity  will 
not  enforce  a  contract,  where  the  party  asking  its  enforcement 
cannot  himself  be  compelled  to  perform  it.  Tlie  contract 
must  be  just  and  equal  in  its  provisions,  and  the  subject 
matter  must  be  such  that  equity  can  take  jurisdiction  of  it, 
and  compel  performance  by  both  of  the  parties.  The  remedy 
must  be  mutual  as  well  as  the  obligation,  and  where  the  con- 
tract is  of  such  a  nature  that  it  cannot  be  specifically  enforced 
as  to  one  of  the  parties,  equity  will  not  enforce  it 
against  the  other.  As  a  general  rule,  ^the  question  [411] 
of  mutuality  is  to  be  determined  by  the  contract 
itself,  and  is  not  affected  by  circumstances  occurring  after 
the  contract  is  made,  and  the  rights  of  the  parties  are  fixed. 
It  is  a  settled  principle,  that  the  specific  performance  of  a 
contract  is  not  a  matter  of  course,  but  rests  in  the  so«ind  dis- 
cretion of  the  Court,  upon  a  view  of  all  the  circumstances; 
and  before  the  Court  will  act,  it  must  be  satisfied  that  the 
contract  is  reasonable  and  equal  in  its  operation.    The  rule, 
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as  stated  by  Chancellor  £ent,  is,  that  unless  the  Court  bo 
satisfied  that  the  contract  is  fair  and  just,  and  equal  in  all  its 
parts,  and  founded  on  an  adequate  consideration,  it  will  not, 
by  the  interposition  of  its  extraordinary  power,  order  it  to 
be  executed.  (Seymour  v.  Dalancey,  6  Johns.  Ch.  223.)  **  If 
there  be,"  said  he,  ''any  well  founded  objection  on  either  of 
these  grounds,  the  practice  of  the  Court  is  to  leave  the  partf 
to  his  remedy  at  law  for  a  compensation  in  damages."  In 
Tyson  v.  Watts,  the  Court  of  ChaDcery  of  Maryland  laid  down 
the  same  rule,  and  the  Chancellor,  in  delivering  his  opinion, 
said:  ''In  addition  to  the  elements  of  fairness  aod  justice, 
the  agreement  must  be  mutual  before  the  power  of  the  Court 
to  order  its  specific  performance  can  be  successfully  invoked; 
and  indeed  it  may  well  be  doubted  whether  a  contract  can  be 
considered  in  any  respect  fair  and  just  if  it  be  not  mutual." 
(1  Maryland  Ch.  Dec.  13.)  The  same  Court,  in  Duvall  v. 
MyerSy  2  Id  401,  said:  "  The  right  to  a  specific  execution  of 
a  contract,  so  far  as  the  question  of  mutuality  is  concerned, 
depends  upon  whether  the  agreement  itself  is  obligatory  upon 
both  parties,  so  that  upon  the  application  of  either  against 
the  other  the  Court  would  coerce  a  specific  performance." 
This  was  said  in  reference  to  a  case  decided  by  the  Court  of 
Appeals  of  that  State,  in  which  similar  language  had  been 
used,  and  it  may  be  stated  generally  as  the  result  of  the 
authorities  upon  the  subject.  (Fry  on  Specific  Performance, 
198.)  There  are  cases,  however,  in  which  a  want  of  mutuality 
at  the  time  the  contract  was  entered  into  has  been  held  not 
to  be  a  sufficient  reason  for  refusing  to  enforce  it,  and  these 
cases,  if  well  founded  in  principle,  must  be  regarded  as  ex- 
ceptions to  the  rule.  It  has  been  held  that  the  performance 
of  a  contract  on  one  side  entitled  the  party  performing  to 

equitable  assistance  against  the  other,  though  upon 
[412]     an  application  by  the  latter  the  Court  could  not  *have 

compelled  performance  in  his  favor.  A  contract  with 
an  infant  has  been  held  to  be  enforcible  by  him  after  he  haa 
become  of  age,  notwithstanding  the  want  of  mutuality  in  the 
first  instance,  the  same  effect  being  given  to  the  contract  in 
equity  as  at  law.  A  lessee  may  enforce  a  contract  to  renew  a 
lease,  which  could  not  be  enforced  against  him;  but  this  re- 
sults from  the  prior  lease,  and  the  nature  of  the  contract 


Digitized  by 


Google 


Jan.  1863.1  Coopeb  v.  Pena.  413 

itself,  and  can  hardly  be  regarded  as  an  exception  to  the  rule. 
A  contract  between  a  trustee  and  his  cestui  que  trust  may  be 
enforced  by  the  latter,  but  not  by  the  former;  and  under 
certain  circumstances  a  voluntary  settlement  may  be  enforced 
by  the  beneficiary,  who  could  not,  of  course,  be  compelled 
to  accept  it.  In  these  cases,  however,  there  are  considera- 
tions which  override  the  principle  of  mutuality;  and  we  are 
not  aware  of  any  case  involving  a  reciprocity  of  obligation, 
in  which  a  contract  has  been  enforced  in  favor  of  a  party  who 
had  not  actually  performed  it,  or  could  be  compelled  to  do 
so.  It  is  safe  to  say  that  no  such  case  exists,  and  that  equity 
will  not  interfere  in  favor  of  one  of  the  parties  where  it  is 
incapable  of  doing  justice  to  the  other,  by  enforcing  the 
entire  contract  according  to  its  terms.  Taking  this  as  the 
rule,  there  is  no  difficulty  in  applying  it  in  the  present  case, 
and  it  is  unnecessary  to  hold  that  the  position  of  the  parties, 
as  to  equitable  relief,  was  determined  by  the  want  of  mu- 
tuality in  the  beginning. 

We  have  already  stated  that  the  plaintiff  cannot  be  com- 
pelled to  complete  the  services  which  he  agreed  to  perform, 
and  the  fact  that  he  has  offered  to  complete  them  is  not 
equivalent  to  actual  performance.  The  rejection  of  the  offer 
by  the  defendant  excuses  the  performance  as  a  condition  pre- 
cedent, but  does  not  release  the  plaintiff  from  his  obligation 
to  perform,  so  long  as  he  insists  upon  the  agreement.  As 
this  is  an  obligation  which  the  Court  cannot  enforce,  there  is 
no  principle  which  would  justify  it  in  enforcing  the  obligation 
on  the  other  side;  and  the  only  course  is  to  decline  to  inter- 
fere, and  leave  the  plaintiff  to  his  remedy  for  damages.  It 
is  proper  to  remark  that  there  is  no  assurance  that  the  offei 
eould  be  carried  out,  for  there  is  a  third  person  to  be  con- 
sulted, who  might  refuse  to  act  in  the  matter,  or  might  not 
agree  to  a  satisfactory  partition.  This  is  an  insuper- 
able objection  to  any  relief  looking  to  the  ^completion  [413] 
of  the  services  in  future,  even  if  the  Court  had  the 
power,  so  far  as  the  plaintiff  is  concerned,  to  enter  a  com- 
pulsory order  in  that  respect.  Besides,  the  services  are  of 
such  a  character  that  no  Court  would  compel  their  acceptance, 
as  they  are  confidential  in  their  nature,  and  involve  in  their 
performance  the  exercise  of  discretionary  authority. 
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It  follows  that  the  order  granting  a  new  trial  must  be 
affirmed,  and  that  the  the  farther  action  of  the  Court  below 
is  to  be  limited  to  an  adjustment  of  the  damages  which  th» 
plaintiff  has  sustained. 

The  order  is  affirmed,  and  the  cause  remanded. 


OULLAHAN  v.  STAEBUCK. 

OBpBB  AwABDuro  A  Nsw  Tbial  in  DiBOBEnoK.— Where  on  appeal  firom  an  older 
grantiiig  a  new  trial  the  record  shows  that  the  motion  was  made  upon  several 
gronnds  withoat  showing  upon  which  of  them  the  action  of  the  Ooort  below  was 
based,  the  order  will  not  be  reversed  if  it  was  within  the  discretion  of  the  Oonrt 
to  make  it  npon  any  of  the  gronnds  stated. 
IsEK. — The  action  of  the  District  Court  in  granting  a  new  trial  on  ihe  ground  of 
^  alleged  insufficiency  of  the  evidence,  will  not  be  interfered  with  when  the  eyidencfr 
is  conflicting,  although  the  Appellate  Court  may  differ  in  opinion  with  the  lower 
Court  as  to  the  weight  of  the  evidence. 

Appeal  from  the  Fifth  Judicial  District. 

Action  to  recover  a  balance  alleged  to  be  due  on  a  sale  of 
personal  property.  Defense  that  the  transaction  was  not  a 
sale  but  only  a  pledge  of  the  property  to  secure  an  indebted- 
ness due  defendant  from  plaintiff. 

In  empanneling  the  jury  a  peremptory  challenge  as  to  one 
of  the  jurors  was  interposed  by  plaintiff,  and  denied  by  the 
Court,  to  which  plaintiff  excepted,  and  a  bill  of  exceptions 
embodying  the  facts  in  relation  to  the  challenge  was  made  oat 
and  signed  by  the  Court. 

The  jury  found  for  the  defendant,  and  plaintiff  moved  for 
a  new  trial.  The  statement  as  settled  showed  that  the  motion 
was  based  on  three  grounds:  "1st,  misconduct  of  the 
[414]  jury;  2d,  error  of  law  ^occurring  at  the  trial,  and  ex- 
cepted to  by  plaintiff;  3d,  insufficiency  of  the  evidence 
to  justify  the  verdict,  and  that  it  is  against  law.*'  On  the 
second  ground,  the  statement  referred  to  the  bill  of  excep- 
tions on  file.     In  support  of  the  third  ground,  it  set  forth  at 

length  the  evidence  in  the  case  which  was  conflicting.     After 
iGeroUy.3rundU^fc<ft£aUe0Co.,  67CaL12«.    BeeSNev.Te. 
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argument,  the  Court  entered  the  following  order:  *'The  mo- 
tion of  the  plaintiff  for  a  new  trial  of  this  cau3e  having  been 
heretofore  submitted  to  the  Court,  and  having  been  taken 
under  advisement,  now,  at  this  day,  the  Court  being  suffi- 
ciently advised  of  its  judgment,  herein  doth  order  that  said 
motion  be  granted." 

The  transcript  on  appeal,  (which  is  by  defendant  from  this 
order,)  contains  nothing,  beyond  the  statement  and  the  order, 
to  show  upon  what  ground  the  new  trial  was  granted* 

Geo.  W.  Tyler  and  M,  O.  Cobby  for  Appellant,  argued  that 
the  Court  properly  denied  plaintiff's  challenge  to  the  juror, 
and  therefore  erred  in  granting  a  new  trial. 

Tod  Bobmson^  for  Bespondent,  contended  that  the  evidence 
was  conflicting,  and  therefore  the  granting  of  a  new  trial  was 
within  the  discretion  of  the  Court,  and  not  revisable. 

Field,  C.  J.  delivered  the -opinion  of  the  Court — Cope,  J. 
and  NoETON,  J.  concurring. 

It  is  stated  by  the  appellant's  counsel  that  the  only  ground 
upon  which  the  Court  below  based  its  action  in  granting  the 
new  trial,  was  a  supposed  error  in  its  refusing  to  allow  a  per- 
emptory challenge  to  a  juror  after  he  had  been  accepted, 
though  not  sworn.  We  do  not  doubt  that  such  was  the  fact, 
but  the  record  does  not  show  this,  and  by  its  contents  we 
must  be  governed.  The  record  shows  that  the  motion  was 
also  made  on  the  further  ground  that  the  evidence  was  in- 
sufficient to  justify  the  verdict,  and  does  not  indicate  upon 
which  of  the  two  grounds  the  Court  based  its  ruling.  There 
was  conflicting  evidence  on  the  trial,  though  the  evidence 
which  is  stated  in  the  record  appears  to  fully  support  the 
verdict.  It  is  not  enough,  however,  to  authorize  any  inter- 
ference with  the  action  of  the  Court  below — either  in 
granting  or  refusing  a  new  trial  for  ^alleged  insuffi-  [415] 
ciency  of  the  evidence — that  an  Appellate  Court, 
judging  from  the  evidence  as  it  is  reduced  to  writing,  would 
have  come  to  a  different  conclusion.  The  Court  before  which 
the  witnesses  are  examined  is  generally  better  qualified  to  de- 
termine the  propriety  of  granting  or  refusing  a  new  trial  on 
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this  ground  than  any  Appellate  Court;  and  its  action  in  this 
respect  will  not  be  disturbed  except  for  the  most  cogent 
reasons. 

It  is  unnecessary,  therefore,  to  pass  upon  the  question 
whether  a  right  to  challenge  peremptorily  a  juror  in  a  civil 
case  under  the  statute  exists  until  the  jury  are  sworn. 

Order  affirmed. 


IN  THE  MATTEB  OF  CAELOS  OUYEEEZ. 

^  JxmioiABT  Systeic — CoNBTTronoNAL  AuENDiCEirT. — The  purpose  and  etSdct  of  ar- 
ticle six  of  the  amendmonts  to  the  Constitiition  recently  adopted  is  not  to  suspend 
the  administration  of  any  portion  of  the  laws  of  tho  State,  but  to  provide  a  judioiaiy 
system  which  will  go  into  operation  when  the  necessary  officers  shall  be  elected 
pursuant  to  laws  to  be  hereafter  enacted,  and  to  continue  the  former  judiciary 
system  in  force  until  the  new  one  shall  be  in  a  condition  to  exercise  its  functions. 

Idem— Oboanizatiom  of  New  Coubts.— The  Courts  of  Sessions  continue  as  organ- 
ized Courts  with  their  jurisdiction  unimpaired,  notwithstanding  the  adoption  of 
the  constitutional  amendments,  until  the  organization  of  the  new  Courts  by  which, 
as  provided  in  those  amendments,  they  are  to  be  superseded. 

Amendhext,  Effect  of  on  Obiginal  Pbotisions.— The  old  provisions  of  the  Con- 
stitation  will  cease  to  have  efieot  from  time  to  time  as  the  substitnted  provisioiifl 
commence  to  operaiei 

Appeal  from  the  Twelfth  Judicial  District. 

The  Legislature  of  1861  proposed  certain  amendments  to 
the  Constitution,  of  which  article  six,  pro\dding  for  the  re- 
organization of  the  judiciary  department,  will  be  found  in  full 
at  the  close  of  this  volume.  These  amendments  were  adopted 
by  the  Legislature  of  1862,  and  at  the  general  election  of  that 
year  were  submitted  to  a  vote  of  the  people  of  the  State.  On 
the  fourth  of  November  thereafter,  the  Governor  issued  a 
proclamation  declaring  the  adoption  of  the  amendments  by  a 
majority  of  the  popular  vote. 

^  Cited  as  to  construction  of  constitutional  amendments,  in  People  v.  Jdciguire,  82 
Oal.  143r  People  v.  Provinet,  84  Cal.  524;  GiOia  y.  Bamett,  88  Oal.  895.  See  •]»! 
Peop29  Y.  Jfier,  24  CaL  67. 
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The  petitioner  was,  on  the  ninth  of  December,  1862, 
by  a  jiidg-*ment  of  the  Court  of  Sessions  of  the  county  [416] 
of  San  Francisco,  sentenced  to  sixty  days'  imprison- 
ment in  the  county  jail.  On  the  thirteenth  of  December  a 
petition  on  his  behalf  was  presented  to  the  Supreme  Court 
alleging  that  he  was  unlawfully  restrained  of  his  liberty  by 
the  Sheriff  of  that  county,  and  that  the  illegality  consisted  in 
the  invalidity  of  the  judgment  of  the  Court  of  Sessions,  which 
Court,  it  was  claimed,  had  no  legal  existence  subsequent  to 
the  adoption  of  the  constitutional  amendments.  A  writ  of 
habeas  corpus  vfdiB  issued  by  the  Chief  Justice  returnable  before 
the  Court,  and  the  matter  was  subsequently  heard  before  the 
full  bench. 

Alex.  Campbell,  for  the  Petitionei. 

AUontey^General;  for  the  People. 

Norton,  J.  delivered  the  opinion  of  the  Court — Field,  C,  J. 
and  Cope,  J.  concurring. 

Carlos  Oliverez  is  imprisoned  in  the  jail  of  the  county  of 
San  Francisco,  under  a  sentence  pronounced  by  the  Court  of 
Sessions  of  that  county,  on  the  ninth  day  of  December,  1862, 
and  claims  his  release  upon  an  allegation  that  at  the  time  said 
sentence  was  pronounced  there  was  no  such  tribunal  as  the 
Court  of  Sessions  existing  in  said  county. 

In  support  of  this  allegation  he  insists  that  the  amendments 
to  the  Constitution  submitted  to  the  people  at  the  last  election 
went  into  operation  on*the  fourth  day  of  November  last,  being 
the  date  of  the  proclamation  issued  by  the  Governor,  an- 
nouncing the  fact  that  a  majority  of  the  votes  cast  upon  the 
question  of  such  amendments  were  in  favor  of  the  amendments; 
and  that  the  Court  of  Sessions  ceased  to  exist  when  the  former 
provisions  of  the  Constitution  under  which  it  was  organized 
were  displaced  by  the  new,  which  do  not  provide  for  a  con- 
tinuation of  that  Court. 

Article  six  of  the  amendments  provides  for  the  organization 
of  new  Courts,  and  the  election  of  Judges  for  them  at  a  special 
election  to  be  provided  by  law;  and  section  nineteen  of  that 
article  provides  that  by  the  taking  effect  of  the  amendments 
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no  officer  shall  be  superseded,  nor  shall  the  organization  of 
the  several  Courts  be  changed  until  the  election  and 
[417]  qualification  of  the  several  oflScers  ^provided  for  in 
said  amendments.  The  effect  of  this  pronsion  of 
section  nineteen  is  to  continue  the  Court  of  Sessions  as  an 
organized  Court,  and  to  continue  the  officers  by^which  it  is 
held  until  the  organization  of  the  Court  bj  which  it  is  to 
be  superseded.     The  Court  undoubtedly  continues  to  exist. 

But  it  is  further  urged,  that  though  the  Court  of  Sessions 
may  be  continued  as  an  organized  tribunal  it  is  without  any 
jurisdiction,  because  by  section  one  of  article  six  of  the 
amended  Constitution  the  judicial  power  of  the  State  is 
vested  in  certain  specified  Courts,  among  which  the  Court  of 
Sessions  is  not  named. 

If  such  an  interpretation  should  be  adopted  it  would  have 
the  effect  to  deprive  the  nineteenth  section  of  any  practical 
meaning  or  operation.  It  would  be  doing  merely  a  vain  thing 
to  continue  the  organization  of  the  Courts  if  they  could  exer- 
cise no  jurisdiction.  It  would  also  suspend  the  operation  of 
all  the  criminal  laws  of  the  State  which  are  now  administered 
by  the  Court  of  Sessions  until  the  new  Courts  shall  be  organ- 
ized, because  under  existing  laws  no  other  Court  is  authorized 
to  administer  them.  Indeed,  an  interpretation  of  the  amended 
Constitution  which  should  immediately  deprive  the  Court 
of  Sessions  of  all  jurisdiction,  would  equally  deprive  all  the 
other  Courts  now  existing  in  the  State  of  all  jurisdiction, 
because  the  Courts  spoken  of  in  the  first  section  of  article 
six,  in  which  the  judicial  power  of  the  State  is  to  be  vested, 
are  not  the  Courts  now  in  existence,  Kut  those  which  are  to 
bfe  organized  under  the  amended  Constitution,  and  the  suc- 
ceeding sections  provide  for  the  future  organization  of  those 
Courts  by  the  election  of  Judges  at  a  special  election  to  be 
hereafter  provided  by  law.  But  these  Courts  to  be  hereafter 
organized  are  not  the  Courts  now  existing,  although  similar 
in  name  and  in  their  general  powers.  If  they  were  to  be 
organized  in  precisely  the  same  manner  they  would  not  be 
the  same  Courts,  but  in  fact  they  are  to  be  essentially  different 
in  their  organization,  and  their  functions  are  to  be  in  many 
particulars  different.  If,  then,  the  existing  Courts  cannot 
exercise  any  jurisdiction  which  was  conferred  upon  them  by 
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the  old  Constitution,  the  operation  of  the  whole  judicial  system 
is  for  the  time  suspended.  It  is  hardly  necessary  to  say  that 
the  Legislature  in  proposing  and  the  people  in  adopting 
the  amendments  could  not  have  intended  *such  results.  [418] 
That  the  objects  to  be  effected  are  to  be  taken  into 
consideration  in  determining  the  meaning  of  a  statute;  that 
no  construction  should  be  put  upon  a  statute  that  would  lead 
to  an  absurd  consequence;  that  a  statute  must  be  so  construed 
that  all  its  parts  can,  if  possible,  have  an  effect;  and  that  the 
meaning  of  any  particular  provision  is  to  be  ascertained  by 
considering  the  whole  statute,  are  familiar  rules  of  statutory 
construction  and  equally  applicable  to  the  interpretation  of 
the  provisions  of  a  Constitution.  Interpreting  the  amend- 
ments to  the  Constitution  by  these  rules,  there  can  be  no 
difficulty  in  determining  that  the  purpose  and  effect  of  article 
six  is  not  to  suspend  the  administration  of  any  poHion  of  the 
laws  of  the  State,  but  to  provide  a  judiciary  system  which  will 
go  into  operation  when  the  necessary  officers  shall  be  elected 
pursuant  to  laws  to  be  hereafter  enacted,  and  to  continue  the 
former  judiciary  system  in  force  and  operation  until  the  new 
one  shall  be  in  a  condition  to  exercise  its  functions.  There 
is  no  express  repeal  of  the  former  provisions  of  the  Constitu- 
tion. They  merely  cease  to  exist  by  reason  of  new  provisions 
upon  the  same  subject  being  substituted  for  them,  and  there 
is  no  incongruity  or  inconsistency  in  the  amendments  taking 

ect  at  once,  so  far  as  to  authorize  the  necessary  measures  to 
be  taken  for  the  organization  of  the  new  Courts,  while  the 
former  provisions  continue  in  force  so  far  as  to  uphold  the 
existing  Courts,  and  authorize  the  exercise  of  their  jurisdic- 
tion until  the  new  Courts  shall  be  prepared  to  exercise  the 
jurisdiction  intended  to  be  substituted.  The  old  provisions 
will  cease  to  have  effect,  from  time  to  time,  as  the  substituted 
provisions  commence  to  operate.  The  adoption  of  the  amend- 
ments without  restriction  might  have  operated  to  repeal  the 
old  provisions  upon  the  same  subject;  but  it  is  the  obvious 
intent  of  the  nineteenth  section,  as  it  is  common  to  provide 
by  the  repealing  clause  in  a  new  statute,  that  the  repeal  shall, 
for  a  limited  period,  be  only  partial. 

It  was  argued  by  the  District  Attorney  that  the  amend- 
ments have  not  been  adopted,  in  consequence  of  there  being 
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'Oertaiu  discrepancies  between  the  amendments  as  they  were 
proposed  by  the  Legislature  and  as  they  were  published  pre- 
vious to  the  election  in  1861.     It  has  not  been  necessary  for 

us  to  consider  this  question,  since,  according  to  the 
[419]     views  we  have  expressed,  the  Court  of  Sessions  is  *in 

existence  and  empowered  to  exorcise  the  jurisdiction 
conferred  on  it  by  law  under  the  Constitution  as  heretofore 
existing,  whether  the  amendments  have  been  adopted  or  not. 
The  prisoner  must  be  remanded. 


KHODES  V.  CRAIG  et  al. 

Obdeb  Sr/LTiNa  Pboceeddtos  kot  Appealable.— An  order  made  in  an  action  pend- 

*  ing  in  the  Districfc  Court  staying  all  proceedings  therein  until  the  further  direction 
of  the  Court,  is  not  an  appealable  order.  Tha  remedy  of  a  party  prejudiced 
thereby  is  by  application  for  a  mandamus  te  compel  the  Court  to  proceed. 

Btate  Patent  as  Evidexce  of  Title.— Where  the  plaintiff  in  ejectment  claims 

*  title  under  a  State  patent  issued  upon  a  school  ^rarrant  location,  the  inyalidity  of 
the  location  cannot  be  interposed  as  a  defense  to  the  action,  nor  the  efficacy  of  the 
patent  be  contested,  by  one  in  possession,  who  admits  that  the  premises  are  a  part 
of  the  public  lands  of  the  United  States,  and  traces  no  title  from  the  United  States 
to  himself, 

Appeal  from  the  Fifteenth  Judicial  District. 

The  plaintiff  commenced  an  action  of  ejectment  against  the 
defendants,  deraigning  title  from  J.  Q.  Doll,  to  two  "town 
lots"  lying  in  the  town  of  Red  Bluff.  The  complaint  con- 
tained three  counts:  the /rs^  alleging  seizin  in  Doll  on  the 
twenty-ninth  of  October,  1862,  and  that  afterwards,  on  same 
day,  he  conveyed  to  plaintiff,  etc. ;  the  second  alleging  a  seizin 
in  plaintiff  on  that  day,  etc. ;  and  the  ihirdy  an  unlawful  entry 
into  the  possession  of  plaintiff  by  defendant.  The  answer 
denied,  upon  information  and  belief,  the  seizin  of  Doll  and 
plaintiff,  and  set  up  adverse,  actual  possession  in  defendant, 
A.  Craig,  and  went  on  to  state,  that  in  1855,  the  land  was 
public,  vacant,  and  unsurveyed  land  of  the  United  States,  and 
defendant  entered  and  made  improvements;  that  in  1853  the 
town  of  Bed  Bluff  was  laid  out  into  blocks  and  streets;  thai 

*  Avery  r.  Superior  Oourt,  57  OiL  SBDl 
>  Chapman  y.  Quinn,  56  OaL  278. 
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under  the  Act  of  Congress  of  May  23d,  1844,  the  site  of  the 
town  was  reserved  from  sale,  entry,  and  preemption,  and  has 
been  used  and  claimed  as  a  town  site  ever  since;  that  the 
town  was  never  incorporated;  that  previous  to  1862, 
its  inhab-*itants  frequently  requested  the  County  [420] 
Judge  to  make  the  requisite  entry  in  the  Land  Office 
to  secure  the  town  site  for  the  use  of  the  inhabitants,  and 
furnished  him  with  money  for  that  purpose,  but  that  he  re- 
fused to  make  the  entry;  that  in  1862,  the  Board  of  Super- 
visors of  Tehama  County,  on  petition,  appropriated  three 
hundred  and  seventy-two  dollars  to  purchase  said  land,  and 
authorized  the  County  Judge  to  make  the  proper  entry,  and 
that  he  tendered  the  money  for  this  purpose  in  the  Land 
Office;  that  Doll  has  resided  in  Red  Bluff  all  the  time  since 
1855,  and  knew  these  facts,  etc.;  that  Doll,  on  the  twenty- 
ninth  of  October,  1862,  claimed  the  land  embraced  within  the 
limits  of  the  town,  by  virtue  of  a  California  School  Land 
Warrant  location,  in  his  name,  upon  the  same,  embracing  the 
premises  in  controversy;  that  said  location  was  fraudulently 
made,  and  that  the  proceedings  of  Doll,  upon  which  it  was 
obtained,  have  been  set  aside  by  an  order  of  the  General 
Land  Office  of  the  United  States,  and  a  rehearing  of  the 
contest  between  Doll  and  the  inhabitants  of  Ked  Bluff 
granted;  that  evidence  was  taken  before  the  Agent  of  the 
Land  Office  at  Maiysville,  and  forwarded  to  Washington  City 
to  the  General  Land  Office  for  final  decision,  and  that  this 
proceeding  is  still  pending  and  undetermined. 

After  filing  the  answer,  and  on  five  days'  notice,  the  defen- 
dant, A.  Craig,  moved  on  the  twelfth  of  February,  1863,  **  that 
the  further  prosecution  of  this  action,  and  all  proceedings  in 
the  same,  be  stayed,  and  that  said  plaintiff  be  enjoined  and 
restrained  by  an  order  of  this  Court  from  further  prosecuting 
said  action  until  the  final  decision  of  the  contest,  now  pending 
before  the  General  Land  Office  at  Washington,  for  the  land 
embraced  in  the  town  site  of  Eed  Bluff,  between  J.  G.  Doll 
and  the  inhabitants  of  the  said  town  of  Eed  Bluff,  is  had  and 
obtained."  The  notice  stated  that  the  motion  was  based  on 
the  answer  and  other  papers  in  the  case.  To  meet  this  motion, 
the  plaintiff  filed  an  affidavit  stating  that  it  was  not  true  that 
Doll  claimed  the  land  by  virtue  of  a  School  Land  Warrant. 
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bat^  on  the  contrary,  that  he  claimed  by  virtue  of  a  patent 
issued  by  the  Governor  of  the  State  of  California  to  him  for 
the  land,  on  the  twenty-fourth  of  August,  1859,  which  patent 
was  duly  recorded  in  Tehama  County,  September  1st, 
[421]     1859;  and  ^that  defendant  and  his  attorney  knew  that 
fact  at  the  time  of  filing  the  answer. 
The  Court  thereupon  made  the  following  order: 
**W.  H.  Rhodes  v.  Craig  et  al.     Now  comes  W.  H.  Ehodes 
and  files  his  affidavit  resisting  motion  of  defendants  for  a 
restraining  order.     It  is  ordered  by  the  Court,  after  consider- 
ation thereof,  that' all  proceedings  in  this  action  be  and  the 
same  are  hereby  restrained  and  enjoined  until  the  further 
order  of  this  Court." 

From  this  order  the  present  appeal  is  taken  by  plaintiff. 

W.  H.  Rhodes f  Appellant  in  pro  per. 

The  District  Court  erred  in  making  the  order  restraining 
plaintiff  from  prosecuting  his  action  until  further  order  of 
said  Court. 

I.  The  order  itself  is  void.  The  statute  allowing  injunc- 
tions has  been  violated :  1st.  Because  an  injunction  can  only 
issue  upon  affidavit,  and  the  filing  of  an  undertaking,  with 
sufficient  sureties  to  the  effect  that  the  plaintiff  will  pay  to  the 
parity  enjoined  the  damage  occasioned  by  the  improper  issue 
of  the  injunction.  (Practice  Act,  sees.  113,  115;  EUiot  v. 
Osborne,  1  Cal.  396;  1  Barb.  Ch.  167.)  The  plaintiff  alleged, 
and  defendant  did  not  deny,  that  defendant  was  in  possession, 
and  that  the  premises  were  worth  twenty  dollars  per  month. 
And  2d.  There  is  no  time  fixed  for  the  operation  of  the  in- 
junction. It  is  to  continue  forever,  provided  the  Judge  does 
not  change  his  mind;  it  is  ordered  to  stand  ''until  his  further 
order."  Suppose  he  dies  or  never  relents,  must  the  plaintiff 
suffer  for  the  misfortune,  or  the  obstinacy,  or  the  corruption 
of  the  Judge  ? 

II.  There  was  no  sufficient  showing  made  for  an  inter- 
minable injunction,  or  for  any  injunction  at  all.  The  plead- 
ings and  affidavit  show  that  Doll  had  his  patent  to  the  land 
duly  recorded  before  he  sold  to  plaintiff,  issued  in  due  form 
of  law  by  the  Governor  of  California.  This  is  not  denied  bv 
any  counter  affidavit,  and  could  not  be. 
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The  question,  therefore,  is  narrowed  down  to  the  inquiry: 
Oan  the  pendency  of  an  immaterial  issue,  before  a  mere  Land 
Office  Clerk,  be  alleged  as  sufficient  grounds  upon  which  to 
base  an  injunction? 

^Ist.  An  injunction  will  not  issue  unless  the  case  [422] 
be  pending  in  some  Court  having  jurisdiction  of  the 
subject  matter.  In  England  it  must  be  in  the  Courts  of  Law, 
in  the  Spiritual  Courts,  the  Courts  of  Admiralty^  or  in  some 
other  Courts  of  Equity.  (Waterman's  Eden,  on  Lij.  10;  15 
How.  Prac.  236;  6  Duer,  697.) 

2d.  Nor  where  the  subject  matter  is  not  the  same,  and  the 
parties  the  same,  nor  where  the  right  is  doubtful  unless  first 
established  at  law.  (Phillip's  Admin,  y.  Thompson,  3  Stew.  & 
Por.  369;  Attorney-General  v.  Hunter,  1  Dev.  Eq.  12.) 

3d.  An  injunction  to  protect  property  during  litigation  will 
not  be  allowed  where  the  complaint  shows  that  the  pariy  seek- 
ing the  injunction  has  no  title  to  nor  interest  in  the  property, 
and  no  claim  to  the  ultimate  relief  sought  by  the  litigation. 
(StcUe  of  Cali/omia  v.  MuiTojnn,  20  Cal.  275;  TreadwcU  v. 
Payne,  15  Id.  496.)  Nor  will  an  injunction  lie  where  a  parly 
has  a  good  defense  at  law,  and  can  make  it.  (Lewis  v.  Tcbias, 
10  Cal.  577;  Smith  v.  Sparrow,  13  Id.  596.) 

in.  But  the  Supreme  Court  has  already  passed  upon  this 
cause  in  its  every  aspect,  by  the  decision  of  the  case  of  DcU 
V.  Meador,  16  Cal.  295.  The  patent  is  conclusive  until  steps 
have  been  taken  to  revoke  it  by  scire  facias.  (Doll  v.  Meador, 
16  Cal.  324;  Moore  v.  Wilkinson,  13  Id.  478.) 

J.  Chadboume,  for  Bespondent. 

Field,  C.  J.  delivered  the  opinion  of  the  Court — Cope,  J. 

concurring. 

It  is  difficult  to  perceive  upon  what  ground  tlie  order  stay- 
ing proceedings  in  this  action  can  rest,  except  the  bare  pos- 
sibility that  the  officers  of  the  General  Land  Office  at  Wash- 
ington may  come  to  a  di£ferent  conclusion  from  that  of  the 
authorities  of  the  State  as  to  the  validity  of  the  location  of 
the  school  warrant  upon  which  the  patent  to  Doll  was  issued. 
But  even  if  such  a  conclusion  should  be  reached,  no  defense 
based  thereon  could  be  interposed  to  the  present  action. 
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Until  an  entr^  on  behalf  of  the  inhabitants  of  the  town  o{ 
Bed  Bluff  is  made,  or  a  patent  of  the  General  Qoyemment  ia 
issued  for  the  benefit  of  such  inhabitants,  the  defen- 
[423]  dants  will  not  be  *in  a  position  even  to  contest  the 
efficacy  of  the  patent  to  Doll.  As  we  said  in  DoU  v. 
Meado7%  16  Oal.  331,  **  until  some  one  appears  prepared  to 
trace  title  to  himself  from  a  common  or  paramount  source, 
parties  who  are  clothed  with  the  solemn  evidence  of  title  fur- 
nished by  the  patent  of  the  State  may  rest  in  security,  with- 
out fear  of  any  successful  disturbance  in  the  enjoyment  of 
the  property  held  by  them,  whether  that  property  be  a  por- 
tion of  the  school  lands  or  swamp  lands  granted  to  the  State 
by  the  General  Government." 

As  appears  from  the  report  of  the  case  from  which  this 
citation  is  made,  the  time  within  which,  under  the  Act  of 
Congress  of  May  23d,  1844,  an  entry  could  be  made  for  the 
benefit  of  the  inhabitants  oi  the  town  of  Bed  Bluff,  had 
expired  years  before  the  patent  to  Doll  was  issued. 

The  difficulty,  however,  with  the  present  case  is  that  no 
appeal  lies  from  the  order  of  the  Court.  It  is  not  an  injunc- 
tion against  parties  in  another  action;  it  is  a  simple  order 
staying  proceedings  in  the  same  action.  The  remedy  of  the 
plaintiff  is  not  by  appeal,  but  by  application  for  a  mandamus 
to  compel  the  Court  to  proceed. 

Appeal  dismissed. 


HESTBES,  Administrator,  v.  BBANNAN  d  ai, 

1  EnOTMEMT — Pboof  OF  PBioR  POSSESSION. — In  an  action  of  ejectment  where  the 
plaintiff  relied  upon  prior  possession,  his  proof  showed  that  several  years  hefore 
defendant's  entry  he  inclosed  the  premises  with  a  fence,  and  afterwards,  and  until 
the  adverse  entry,  cultiyated  the  inclosuro  by  raising  and  gathering  crops  thereon: 
bat  there  was  no  direct  proof  of  the  character  of  the  fence  or  its  efficiency:  ffeld. 


<  Cited  as  anthoriiy  in  Polack  v.  McGratk,  32  Gal.  20;  and  see  Wolf  v.  BcHduomt  19 
Oal.  315;  HuUon  y.  Schumaker,  post  453;  Darts  v.  Perley,  30  Cal.  638;  Brummagiok 
▼.  Bradshaw,  39  Cal.  44;  Walsh  y.  HiU,  July  T.  1871  (not  reported.) 
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that  the  possession  waa  sufficiently  proved;  that  the  use  of  the  property  for  a 
BerieB  of  years,  for  purposes  requiring  an  inclosure,  was  enough  to  show  that  tho 
Indosure  was  a  suitable  one  for  those  purposes,  and  suffldenily  substantial  io 
protect  the  premises. 

Appeal  from  the  Fifth  Judicial  District. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the  Court. 

Brown  &  ChraveSy  for  Appellants. 

^Where  a  title  to  land  rests  in  acts  in  pais,  one  of  [424] 
which  is  a  substantial  iuclosure,  the  party,  to  make 
out  his  title,  is  required  to  show  affirmatiyely  the  character 
of  his  inclosure,  in  order  that  the  Court  may  see  whether  or 
not  it  is  substantial  and  therefore  sufficient  (  Wolf  y.  Bald- 
tviyi,  19  Cal.  306;  Plume  v.  Seward,  4  Id.  96;  Murphy  v. 
Wallingfard,  6  Id.  649;  Humphreys  v.  McCaU,  9  Id.  64;  Wright 
V.  White»ides,  15  Id.  47;  Garrison  v.  Sampson,  Id.  95;  Cor^ 
ryeU  v.  Gain,  16  Id.  572;  Preston  v.  JTe/we,  15  Id.  318.) 

John  B,  Hall,  for  Bespondent. 

Cope,  J.  delivered  the  opinion  of  the  Court — ^Norton,  J. 
concurring. 

This  is  an  action  brought  by  the  plaintiff's  intestate,  Corn- 
stock,  to  recover  a  tract  of  land  in  the  county  of  San  Joaquin. 
A  judgment  was  recovered  by  Comstock,  who  died  soon  after- 
wards, and  Hestres,  the  administrator  of  his  estate,  was 
substituted  as  plaintiff.  On  the  trial  Comstock  relied  upon 
prior  possession,  and  the  defendants  contend  that  the  evi- 
dence upon  the  subject  was  not  sufficient  to  entitle  him  to 
recover.  The  land  includes  several  hundred  acres,  and  waH 
used  by  Comstock  for  agricultural  purposes.  It  was  proved 
that  he  inclosed  it  in  1856,  but  the  character  of  the  inclosure 
was  not  shown,  except  that  there  was  a  fence.  The  land  was 
cultivated  prior  to  and  in  1858,  and  volunteer  crops  were 
gathered  from  it  in  1859  and  1860.  In  the  fall  of  1860  Com- 
stock removed  to  Nevada  Territory,  employing  persons  to 
take  charge  of  the  property,  aDd  keep  the  fence  in  repair. 
The  defendants  took  possession  in  1861,  and  deny  the  right 
to  possession  asserted  by  Comstock. 

The  point  made  is  that  there  was  a  failure  of  evidence  in 

Oal.  Rxfts..  vol.  XXX.— 28  4S8 
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regard  to  the  inclosure.  The  witnesses  who  testified  to  the 
fence  expressed  themselves  in  general  terms,  stating  merely 
that  there  was  one^  without  describing  it.  There  was  no 
direct  evidence  as  to  its  efficiency  in  any  respect,  and  it  is 
contended  that  in  the  absence  of  such  evidence  there  was 
nothing  for  the  jury  to  act  upon.     The  argument  is  that 

it  was  necessary  to  show  an  actual  bona  ^fide  pos- 
[425]     ^session,  and  that  this  could  only  be  done  by  showing 

a  substantial  inclosure,  and  a  meritorious  use  of  the 
property.  Admitting  the  correctness  of  the  argument,  how- 
ever, it  does  not  follow  that  the  evidence  was  insufficient,  for 
the  character  of  the  inclosure  was  indicated  by  the  nature 
and  circumstances  of  the  use.  The  use  of  the  property  for  a 
series  of  years,  for  purposes  requiring  an  inclosure,  was 
enough  to  show  that  the  inclosure  was  a  suitable  one  for 
these  purposes,  and  sufficiently  substantial  to  protect  the 
possession.  We  are  of  opinion,  therefore,  that  there  was 
sufficient  evidence  to  establish  the  fact  of  possession;  and 
the  record  discloses  no  error  for  which  the  verdict  should  be 
set  aside. 
Judgment  affirmed. 


HESTRES,  Administratob,  v.  CLEMENTS  ei  oZ.* 

DzinniBXB  to  bb  Disposed  or  befobx  Ektbt  of  Judomeht.— It  is  inegular  to 
enter  Judgment  against  a  defendant,  on  whose  behalf  a  demurrer  is  on  file,  without 
disposing  of  the  demurrer,  and  a  judgment  so  entered  will  be  reversed  on  appeal. 

DETAUi/r  HOW  Waited.— >An  aoceptanoe  by  plaintiff's  attorney  of  service  of  a  de- 
murrer, filed  by  a  defendant  after  his  default  has  been  entered,  is  a  waiver  of  the 
default. 

Appeal  from  the  Fifth  Judicial  District, 

Ejectment  by  Emile  Hestres,  administrator  of  Oomstock 
against  Thomas  Brannan,  Oharles  L.  Olements,  Andrew  Har- 

*6eferred  to  in  CoZdenixxNi  V.  2bins«  28  Gal.  885 
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ris,  and Hopkins,  to  recover  a  tract  of  land  and  mesne 

profits. 

The  complaint  was  filed  and  a  summons  issued  April  7th, 
1862,  and  on  the  same  day  the  Sheriff  delivered  to  Clements 
&  Harris  each  a  copy  of  the  summons,  but  without  a  copy  of 
the  complaint.  On  the  24th  of  April  a  like  service  was  made 
on  Hopkins,  and  Brannan  was  served  with  copy  of  summons 
and  copy  of  complaint,  all  in  San  Joaquin  County.  April 
26th,  the  Clerk  entered  a  default  against  Clements  &  Harris, 
and,  May  8th,  against  Brannan.  May  5th,  (the  4th  being 
Sunday,)  Clements  and  Hopkins  each  filed  a  demurrer,  on 
each  of  which  was  indorsed  an  acceptance  of  service  as  fol- 
lows: "Service  of  the  within  accepted  May  5th,  1862. 
Terry  &  Bradford,  attorneys  for  plaintiffs."  On  the 
eighth  of  *May,  the  Court  overruled  the  demurrer  of  [426] 
Hopkins,  and  premising  that  it  appeared  that  the 
other  defendants  had  made  default,  entered  judgment  against 
all  for  possession  of  the  premises  and  $2,500  damages.  On 
the  next  day,  the  attorney  for  Clements  and  Hopkins  moved, 
on  affidavit,  that  the  judgment  be  vacated,  and  that  these  de- 
fendants have  leave  to  answer,  which  motion  was  denied,  and 
from  this  order  the  appeal  is  taken. 

O.  W.  Tyler,  for  Appellants. 

Terry  dh  Bradford,  for  Eespondents. 

Cope,  J.  delivered  the  opinion  of  the  Court — ^Noeton,  J. 
<^oncurring. 

The  judgment  in  this  case  must  be  reversed  for  irregularity 
in  the  proceedings.  When  the  judgment  was  entered,  there 
was  a  demurrer  on  file  which  had  not  been  disposed  of.  Two 
of  the  defendants  demurred  separately,  and  the  record  shows 
that  but  one  of  the  demurrers  was  acted  upon.  The  other 
was  filed  after  a  default  had  been  taken,  but  the  attorneys  for 
the  plaintiffs  accepted  service  of  it,  thereby  waiving  the  de- 
fault. 

Judgment  reversed,  and  cause  remanded. 
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HUFFMAN  V.  SAN  JOAQUIN  COUNTY. 

^Oomrrr  Liability  ss  Dakaqes.— A  county  is  not  liable  in  damages  at  the  suit  of 
an  individual  for  injuries  sustained  by  him  in  coftsequenoe  of  the  want  of  proper 
repairs  to  a  bridge  on  a  public  highway  of  the  county. 

Imjdbizs  Resultino  fbom  Neoliosnge. — The  statute  devolTes  upon  Boards  of 
Supervisors  the  management  and  control  of  bridges  in  their  respective  counties, 
and  upon  Boad  Overseers  of  the  county  the  duty  of  keeping  bridges  on  public 
highways  in  repair;  and  if  any  remedy  exist  for  injuries  resulting  from  neglect  to 
keep  suchf  bridges  in  repair,  it  must  be  sought  against  the  Boad  Overseers  or 
Supervisors  personally. 

Appeal  from  the  Fifth  Judicial  District. 

The  facts  appear  in  the  opinion  of  the  Court. 

S.  Amyx  and  Bvdd  dc  LaspeyrCy  for  Appellant. 

[427]  *I.  An  indictment  lies  at  common  law  against  a 
county  for  the  non-repair  of  a  bridge,  a  part  of  a 
public  highway.  This  was  so  held  by  Lord  Ellenborough, 
with  the  concurrence  of  all  the  other  Judges,  in  the  case  of 
The  King  v.  West  Riding,  Yorkshirey  2  East.  341;  and  he  cites 
Lord  Coke  (2  Inst.  700,  701)  as  authority  for  the  doctrine. 
(See  also  Glasburne  Bridge  case,  5  Burrows,  2594;  The  King 
V.  County  of  GUxTriorgany  2  East,  356;  note  to  Bex  v.  Byjcks^ 
12  Id.  192;  Grant  on  Corporations,  600;  7  Q.  B.  594;  Venia-. 
256;  Bex  v.  Mayor ,  etc.,  of  Wanmcky  2  Show.  201.) 

n.  If  a  corporation  be  indictable  at  common  law  for  the 
non-performance  of  a  public  duty,  an  action  will  lie  at  the 
suit  of  an  individual  sustaining  special  damage  thereby.  (See 
the  case  of  The  Mayor,  etc.,  of  Lyme  v.  Henly,  finally  decided 
in  the  House  of  Lords  on  writ  of  error;  see  1  Bingh.  New 
Cases,  222.)  That  case  was  first  heard  in  the  Court  of  Com- 
mon Pleas,  (5  Bingh.  91,)  then  on  writ  of  error  in  King's 
Bench,  (see  3  Barr.  &  Aid.  77,)  and  finally  in  the  House  of 
Lords.  Before  the  decision  in  the  House  of  Lo^ds,  certain 
questions  were  submitted  to  the  Judges,  and  Park,  Judge,  in 
answering  the  question  for  the  rest  of  the  Judges,  uses  thid 
strong  language:  ''It  is  clear  and  undoubted  law  that  when- 

^  Cited  as  aatboritgr  in  CroweU  ▼.  Sonoma  Oamty,  25  CaL  815;  and  see  8?ierbourm0 
T.  Ftifta  County,  ante  113;  Winhigler  v,  Lo0  Angeles,  45  CaL  38;  BarneU  v.  Contra 
Casta  Co.,  67  Cfal.  78.    Bee  54  Wis.  682. 
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ever  an  indictment  lies  for  non-repair,  an  action  on  the  case 
will  lie  at  the  suit  of  a  party  sustaining  any  peculiar  damage." 
{1  Bingh.  N.  0.  240;  see  also,  deciding  the  same  point,  The 
Mayor,  etc.,  of  Lynn  y.  Turner,  Cowp.  86;  Churchman  y.  Tun^ 
Btal,  Hard.  162;  Payne  v.  Patridge,  Show.  225;  Garth,  191; 
The  Mayor,  etc.,  of  the  City  of  New  York  v.  Fur;:e,  3  Hill,  612.) 

The  case  of  Russet  v.  The  Men  of  Devon,  2  Term  Eep.  667, 
was  relied  on  by  the  respondent  below  as  upholding  a  different 
doctrine.  If  this  be  so,  then  the  case  of  Mussel  v.  The  Men  of 
Devon  is  no  longer  law,  since  the  case  of  The  Mayor,  etc.,  of 
Lyme  v.  Henty  is  a  more  recent  decision,  rendered  after 
greater  consideration,  and  by  a  higher  authority. 

But  the  case  of  Russet  v.  The  Men  of  Devon  solely  decides 
this:  that  the  men  living  in  a  county  are  not  a  corporation, 
and  cannot  be  sued  as  such  at  common  law  (5  Bingh. 
99;)  and  the  *same  doctrine  is  held  to  be  law  by  our  [428] 
own  Courts.  (See  15  Cal.  34.)  In  the  case  of  Russet 
V.  The  Men  of  Devon,  if  judgment  had  been  recovered  by 
plaintiff,  execution  could  have  been  levied  on  the  private 
property  of  any  one  of  the  inhabitants;  but  in  case  of  a 
judgment  against  a  county,  execution  cannot  be  levied  on  the 
private  property  of  residents  therein.  (Emeric  v.  GUman,  10 
Cal.  404.) 

m.  The  statutes  of  California  authorizing  the  suing  of 
•counties,  render  them  equally  amenable  with  other  corpora- 
tions to  actions  at  the  suit  of  individuals.  It  is  conceded 
that  at  common  law  a  county,  being  a  political  division  of  the 
State  and  a  part  of  the  sovereignty,  could  not  bo  sued  by  an 
individual,  either  on  contracts,  for  a  tort,  or  non-feasance, 
without  permission  of  the  sovereign  power  (5  Cal.  288,  12 
Conn.  404,  3  McLean,  580;)  but  when  this  permission  of  the 
sovereign  power  has  been  given  by  an  act  of  the  Legislature, 
as  it  has  been  in  this  State,  then  the  county,  like  any  person 
or  municipal  corporation,  becomes  amenable  at  the  suit  of  an 
individual  for  violation  of  its  obligations,  whether  of  con- 
tracts, or  for  torts,  or  non-performance  of  duty,  and  is  subject 
to  like  remedies.  (3  McLean,  580;  Statutes  of  1855,  chap. 
'47,  sec.  24.) 

The  case  of  McCann  v.  Sierra  County,  7  Cal.  121,  decides 
that  the  provisions  of  the  Statutes  of  1857  and  1855  in  relation 
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to  suits  against  counties  apply  to  all  cases  of  a  demand  against 
a  county,  whether  for  torts  or  on  contracts;  and  corporations 
have  been  held  liable  in  an  action  on  the  case  for  non-per- 
formance of  duty,  long  before  they  were  held  liable  for  an 
actual  trespass.  (Grant  on  Corporations,  289.)  It  may  be 
contended  that  the  statute  makes  it  the  duty  of  the  Board  of 
Supervisors  of  the  County,  and  of  Eoad  Overseers,  to  attend 
to  the  repair  of  county  bridges.  This  may  be  so;  but  it  is 
no  answer  to  an  action  or  an  indictment  against  the  county,  if 
the  duty  rests  on  the  county  also.  A  person  or  corporation 
cannot  be  excused  for  non-performance  of  duty  by  showing 
that  their  agents  have  not  performed  their  duty;  two  wrongs 
cannot  make  a  right.  (See  opinion  of  Nelson,  7  Hill,  618; 
The  King  v.  Tlie  InhabHanta  of  Netherthong,  2  Barr.  &  Aid. 

179,  and  The  King  v.  The  InhaUtanta  of  St.  George, 
[429]     Hanover  Sqivare,  *3  Oampb.  222.)     In  the  last  case 

the  defendants  were  indicted  for  not  repairing  a  pave- 
ment; and  in  answer,  they  showed  that  it  had  been  made  the 
duty  of  certain  officers  by  statute  to  attend  to  the  subject, 
and  a  fund  put  under  their  control  for  that  purpose.  But  the 
Court  held  the  defendants  were  not  thereby  exempt;  that 
they  must  on  the  first  instance  see  that  the  street  was  pro- 
perly paved,  and  seek  a  remedy  over  against  the  Commis- 
sioners. 

lY.  Aside  from  precedents,  there  is  great  reason  and  jus- 
tice in  the  maintenance  of  this  action.  The  bridge  is  the 
property  of  the  county.  No  one  but  the  county  and  its 
authorized  agents  have  a  right  to  meddle  with  it.  Taxes 
have  been  granted  to  the  county  by  the  Legislature  for  the 
maintenance  of  bridges  and  roads,  and  the  tax-payer  and  the 
citizen  have  a  right  to  feel  secure  in  person  and  property 
while  trav^eling  a  public  highway,  and  if  damaged  in  either 
person  or  property,  by  neglect  of  the  county  to  keep  the  same 
in  suitable  repair,  he  has  a  right  to  appeal  to  a  Court  of 
Justice  for  that  reparation  which  a  jury  of  his  country  may 
be  willing  to  give. 

H.  B.  UnderhUl,  District  Attorney,  for  Bespondent. 

Field,  C.  J.  delivered  the  opinion  of  the  Court — Cope,.  J» 
and  NOBTON,  J.  concurring. 
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The  plaintiff  in  this  action  seeks  to  recover  damages  against 
the  counfy  of  San  Joaquin,  for  injuries  alleged  to  hfi^ve  been 
sustained  by  him  in  consequence  of  the  want  of  proper  re- 
pairs to  a  bridge  on  a  public  highway  of  the  county.  The 
complaint  alleges,  substantially,  that  it  was  the  duty  of  the 
county  to  keep  the  bridge  in  question  in  proper  repair  and 
condition;  that  the  bridge  was  out  of  repair  and  "  dangerous 
for  travel;"  that  the  county  neglected  to  repair  it,  and  that 
the  plaintiff  had  sustained  special  damage  thereby;  and  that 
his  claim  for  damages  had  been  presented  to  the  Board  of 
Supervisors  of  the  county,  properly  vouched,  and  been  re- 
jected. The  case  comes  before  us  on  demurrer  to  the  com- 
plaint, the  Court  below  having  sustained  the  demurrer  and 
entered  final  judgment  thereon. 

There  was  no  error  in  the  ruling  of  the  Court.  The 
statute  ^devolves  upon  Boards  of  Supervisors  the  [430] 
management  and  conti^ol  of  bridges  in  their  respec- 
tive counties,  and  upon  Boad  Overseers  of  the  county  the 
duty  of  keeping  bridges  on  public  highways  in  repair.  (Act 
creating  Board  of  Supervisors  of  March  26th,  1855,  sec.  9; 
and  Act  concerning  Boads  and  Highways  of  April  28th,  1855, 
sec.  5.)  If  any  remedy  exist  for  injuries  resulting  from 
neglecting  to  keep  such  bridges  in  repair,  it  must  be  sought 
either  against  the  Boad  Overseers  or  Supervisors  personally. 

Judgment  affirmed. 


GODDAED  V.  FULTON  et  al. 

AirawEB— AFFnofATivz  Allbqations  in  effect  Demialb. — Where  the  allegatioiis 
of  an  answer,  although  stated  in  an  afiElrmative  fonn,  are  in  effect  only  a  denial  of 
the  allegations  of  the  complaint,  they  do  not  constitute  new  matter  within  the 
meaning  of  our  Practice  Act. 

New  Matter  in  Answeb.— If  the  answer  either  directly  or  by  way  of  necessary 
implication  admits  the  truth  of  all  the  essential  allegations  of  the  complaint  which 
show  a  cause  of  action,  but  sets  forth  facts  from  which  it  results  that,  notwith- 
standing the  truth  of  the  allegations  of  the  complaint,  no  cause  of  action  existed 
in  the  plaintiff  at  the  time  the  action  was  brought,  those  facts  are  new  matter; 
but  if  the  facts  averred  in  the  answer  only  show  that  some  essential  allegation  of 
the  complaint  is  untrue,  then  they  are  not  new  matter,  but  only  a  traverse. 
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AsswER  ON  PnoMissoBT  NoTE  New  Hatteb.— To  a  complaint  in  the  usual  form 
upon  a  promissory  note,  an  answer  was  filed  admitting  the  signing  of  the  note  but 
V  averring  that  it  was  made,  not  on  account  of  any  indebtedness  existing  between 
the  parties  but  for  the  purpose  of  being  used  as  collateral  security  for  a  debt  due 
to  a  third  i)er8on,  from  the  maker  and  payee  jointly;  that  the  joint  debt  was  sub- 
sequently paid,  snd  that  the  note  having  thus  become  functus  officio  should  have 
been  canceled,  but  through  ftuud  was  taken  and  held  by  the  payee,  and  transferred 
without  consideration  by  him  to  the  plain  off:  Held,  that  these  all^ations  were  not 
new  matter,  which,  under  the  system  of  replications  then  in  force,  was  admitted 
by  a  failure  to  reply;  that  their  only  effect  was  to  deny  that  any  obligation  of  the 
character  counted  upon  in  the  complaint  was  ever  created  by  the  signing  of  the 
instrument,  and  thus  to  traverse  its  essential  allegationor 

Appeal  from  the  Twelfth  Judicial  District. 

The  facts  are  stated  in  the  opinion  of  the  Court. 

Whiicomb,  Pringle  &  FeUon,  for  Appellant. 

[431]  *We  put  the  case  on  this  single  proposition :  That 
the  matter  in  the  answer  which  is  relied  upon  as 
constituting  new  matter  is  simply  in  direct  contradiction  of 
two  specific  material  allegations  of  the  complaint,  and  only 
amounts  to  a  circumstantial  denial  of  the  delivery  of  the  note 
and  mortgage  by  Fulton  to  McEee,  and  that  McKee  gave 
Fulton  any  consideration  therefor. 

As  regards  the  note  and  mortgage,  the  answer  admits  sub- 
stantially that  they  were  written  by  the  defendant,  Fulton; 
that  prior  to  the  assignment  to  the  plaintiff  they  were  in  the 
possession  of  the  assignor  McKee,  and  are  now  in  the  hands 
of  the  plaintiff,  the  assignee.  We  admit  that  these  facts  if 
proved  on  the  trial,  would  raise  a  presumption  of  certain 
other  facts;  namely,  that  this  note  and  mortgage  were  made, 
executed,  and  delivered  by  the  defendant,  Fulton,  to  McKee 
for  a  valuable  consideration.  But  these  latter  facts,  so  far 
from  being  admitted  by  the  answer,  are  both  directly  and 
circumstantially  denied  therein;  and  the  admission  is  an  ad- 
mission of  matters  of  evidence  alone  and  not  of  pleading. 

Suppose  McKee  did  have  the  note  entrusted  to  him  by 
Fulton  for  the  purpose  of  handing  to  Swain,  what  was  his 
position  with  reference  to  it?  Evidently  he  was  but  Fulton's 
bailee,  entrusted  by  Fulton  to  carry  this  note  to  Swain.  But 
the  note  itself  never  had  any  existence  in  McKee^s  hands  by 
reason  oi  such  possession.     The  note  war  never  delivered  to 
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him  in  the  proper  legal  sense  of  delivery.     There  was  no 
consideration. 

Now,  can  it  be  seriously  contended  that  these  facts  could 
not  be  given  in  evidence  under  the  general  denial?  What  is 
the  legal  tendency  of  the  facts,  admitting  that  they  have  any? 
Evidently  to  establish :  1st,  that  the  note  was  not  delivered  to 
McKee;  2d,  that  McKee  never  gave  any  consideration  for  it. 
But  these  two  facts  of  delivery  and  consideration  constitute 
McKee's  prima  facie  case,  and  all  of  his  prima  facie  case  as 
alleged  in  the  complaint;  so  that  the  legal  tendency  of  all 
that  is  stated  in  the  answer  relative  to  McKee's  possession  of 
this  note,  is  siipply  to  contradict  the  two  facts  which  con- 
stitute our  privfui  facie  case,  which  two  facts  are  distinctly 
asserted  in  the  complaint. 

Suppose  that  the  plaintiff  had  as  a  matter  of  fact  put  in  a 
replication,  this  replication  would  clearly  be  but  a  re- 
iteration by  the  latter  *of  his  positive,  direct  allega-  [432] 
tions  in  the  complaint.  If  it  is  true  as  he  says  in  the 
complaint  that  this  note  was  given  to  him  for  one  purpose 
and  for  a  good  consideration,  it  follows  necessarily  that  it 
was  not  given  him  for  another  purpose,  and  without  consider- 
ation. Suppose  the  plaintiff  proves  the  allegations  of  the 
complaint  that  this  note  was  delivered  to  him  by  Fulton  for  a 
consideration  of  three  thousand  dollars,  does  he  not  clearly 
disprove  these  facts  which  it  is  pretended  constitute  new  mat- 
ter? Does  he  not  prove  that  the  note  was  not  given  by  Ful-  . 
ton  to  him  to  give  to  Swain  to  secure  a  partnership  debt? 
Does  he  not  show  that  it  is  false  that  the  note  was  returned 
by  Swain  to  McKee,  paid  and  satisfied,  and  for  the  purpose 
of  giving  it  back  to  Fulton? 

Waller  &  Moorey  also,  for  Appellants,  argued  that  the  allega- 
tions of  the  answer  are  not  new  matter,  and  cited  Piercy  v. 
SaUn,  10  Cal.  22;  Glaver  v.  Clift,  10  Id.  303;  Bridges  v.  Hall, 
13  Id,  640;  Schem^rhorn  v.  Allen,  18  Barb.  29;  Gilbert  v.  Crane, 
12  How.  Pr.  R.  455;  Bodde  v.  Buckgaber,  3  Duer,  85;  Brogil 
V.  IsliaMy  2  Kernan,  17;  Conger  v.  Johnson,  2  Denio,  96;  Bromn 
V.  Archer,  1  Hill,  266;  Van  Santvoord's  PL  453;  1  Monell's 
Pr.  560. 

Henry  B.  Janes  and  Oregory  Yale,  for  Respondents. 

Digitized  by  LjOOQIC 


433  GoDDAKD  V,  Fulton.  [Sup.  Ci. 

The  allegations  of  the  answer  were  new  matter.  Ist.  By 
the  rule  at  common  law.  (1  Chit.  Plead.  *507.)  2d.  By  the 
provisions  of  the  Practice  Act.  (Civ.  Prac.  Act,  sec.  46; 
Bridges  v.  Paige,  13  Cal.  641.)  And  3d.  By  the  rule  in 
chancery.  According  to  equity  practice,  ''When  the  case  is 
heard  upon  the  bill  and  answer  alone,  the  answer  must  be 
taken  as  true,  whether  responsive  to  the  bill  or  not."  (2  Dsm. 
Ch.  Prac,  top  page  1021,  note  2,  commencing  on  page  1019, 
and  numerous  cases  cited.)  Dale  v.  McEuers,  2  Cowen,  118, 
Court  of  Errors,  is  among  the  authorities  cited. 

To  avoid  the  foregoing  conclusions,  elaborate  arguments 
are  filed  in  support  of  the  proposition :  thjbt  the  matter  in 
this  answer,  which  is  relied  upon  as  constituting  ''new  mat- 
ter," is  simply  in  direct  contradiction  with  two  spe- 
[433]  cific  material  allegations  of  the  ^complaint;  that  it 
only  amounts  to  a  circumstantial  denial  of  the  de- 
livery of  this  note  and  mortgage  by  Fulton  to  McKee,  and 
that  McKee  gave  Fulton  any  consideration  therefor. 

The  error  in  this  proposition  is  that  it  entirely  mistakes  the 
defense  set  up  in  the  answer.  The  aUegations  of  the  answer 
are  not  a  denial  of  the  consideration  and  delivery  of  this  note 
and  mortgage,  but  that  facts  arose  subsequently  to  their  exe- 
cution and  delivery  which  avoid  their  effect,  and  discharge 
them,  which  facts  are  specifically  pleaded  and  not  put  in  issue 
by  plaintiff. 

From  the  averments  of  the  answer  it  appears  that  the  in- 
debtedness to  be  secured  was  (as  between  Fulton  &  McKee) 
an  individual  liability  of  McKee,  but  Fulton  was  also  liable 
for  it  as  a  member  of  the  firm  of  McKee  &  Co. 

Fulton  assumed  this  indebtedness  of  McKee's,  upon  the 
agreement  by  McKee  to  release  him,  Fulton,  from  the  terms 
of  a  contract  then  subsisting  and  in  operation  between  them; 
in  other  words,  instead  of  repaying  the  advances  of  money 
which  MeKee  was  then  making  to  him,  he,  Fulton,  might  re- 
pay such  advances  in  the  value  of  this  note  and  mortgage  to 
the  extent  of  three  thousand  dollars,  i.  e.,  the  note  and  mort- 
gage were  accepted  as  a  substitute  for  such  purchases,  Fulton 
being  released  from  his  contract  of  partnership  to  that  extent. 
The  creditor  of  the  firm  offered  a  forbearance  upon  the  in- 
debtedness to  them,  which  was  accepted  by  Fulton  &  McKee. 
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Monell  says:  "  Under  it  (the  general  issue)  the  plaintfif  may 
show  anything  which  goes  to  establish  that  at  the  commence- 
ment of  the  suit,  the  plaintiff  had  no  subsisting  cause  of 
action.  These  facts,  which  may  thus  be  shown,  must  have 
existed,  at  the  time  the  contract  was  made,  or  the  alleged 
cause  of  action  arose,  for  if  they  arose  subsequently,  it  is  new 
matter,  and  must  be  specially  pleaded."  (1  Monell's  Prac- 
tice, 564.) 

Allegations  in  the  pleadings  made  subsequent  to  the  dec- 
laration, and  which  do  not  go  in  denial  of  what  is  before 
alleged,  are  new  matter.  (Gould  PI.  3,  sec.  195;  Chitty's  PL 
538.)  When  the  defendant  seeks  to  introduce  into  the  case 
a  defense  which  is  not  disclosed  by  the  pleadings,  it  is  new 
matter.  (Bridges  v.  Paige,  13  Gal.  641.)  A  defense 
which  concedes  that  plaintiff  once  had  a  ^cause  of  [434} 
action,  but  insists  that  it  no  longer  exists,  is  new 
matter.     (Piercy  v.  Sabiyi,  10  Gal.  27.) 

Norton,  J.  delivered  the  opinion  of  the  Gourt — Field,  G. 
J.  and  GoPE,  J.  concurring. 

This  is  an  action  to  recover  the  amount  of  a  promissory 
note,  and  to  foreclose  a  mortgage  given  as  security.  The 
complaint  alleges  that  the  defendant,  Fulton,  being  indebted 
to  Bedick  McKee  in  the  sum  of  $3,000,  made  a  promissory 
note  for  that  sum,  dated  July  3d,  1856,  and  payable  to  said 
McSee,  or  order,  six  months  from  date,  and  delivered  the 
same  to  the  said  McKee,  who  then  and  there  became  the  legal 
owner  and  holder  thereof,  whereby  the  said  defendant  became 
liable  to  pay  the  same  to  the  said  McKee,  or  to  his  order,  ac- 
cording to  the  tenor  and  effect  of  the  said  note ;  that  a  mortgage 
was  executed  and  delivered  as  collateral  to  the  note;  that  on 
the  fifteenth  day  of  March,  1860,  the  said  McKee,  being  still 
the  owner  and  holder  of  said  note  and  mortgage,  and  the 
money  remaining  due  and  unpaid,  the  said  McKee,  for  value, 
sold  and  assigned  said  note  and  mortgage  to  the  plain- 
tiff. 

Fulton,  by  answer,  denies  that  he  was  indebted  to  McKee 
in  any  sum;  and  denies  that  being  indebted  he  made  the  said 
note;  and  denies  that  McKee  ever  was  the  legal  owner  or 
holder  of  the  said  note,  ''except  as  hereinafter  stated;*'  and 
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denies  that  he  became  liable  to  pay  said  note  to  McKee  or 
his  order;  and  denies  that  on  the  fifteenth  day  of  March, 
1860,  McKee  was  the  owner  or  holder  of  said  note,  or  that 
there  was  anything  due  on  said  note;  and  denies,  upon  in- 
formation and  belief,  that  plaintiff  paid  value  for  the  pre- 
tended assignment;  and  denies  that  the  plaintiff,  by  virtue  of 
said  pretended  assignment,  became  the  owner  or  holder  of 
said  note;  and  denies  that  the  amount  of  the  said  note  re- 
mains due  or  unpaid,  or  that  he  is  justly  indebted  thereon  to 
the  plaintiff.  And  then  the  answer  proceeds:  "Further 
answering,  he  says,"  stating  in  substance  that  he,  Fulton, 
made  the  note  and  mortgage  at  the  request  of  McKee,  to  be 
placed  by  McKee  in  the  hands  of  one  Swain  as  security 
against  certain  debts  due  by  McKee  and  Fulton,  and  to  be 
returned  to  him,  Fulton,  when  these  debts  were  paid;  that 
these  debts  having  been  subsequently  paid,  he  ap- 
£435]  plied  to  *McKee  to  have  the  note  returned  and  the 
mortgage  canceled,  and  that  in  pursuance  of  such 
application  McKee  procured  Swain  to  redeliver  to  him  the 
note,  and  execute  a  satisfaction  piece  of  the  mortgage;  and 
that  he,  Fulton,  supposed  said  note  and  mortgage  had  been 
duly  canceled  by  McKee,  until  several  years  after,  when  he 
learned  that  McKee  had  omitted  to  cancel  them. 

There  was  a  separate  answer,  setting  up  a  counter  claim, 
and  answers  by  some  other  defendants. 

The  answers  of  Fulton  were  filed  on  the  tenth  day  of  Sep- 
tember, 1860,  and  on  the  fifteenth  day  of  the  same  month  a 
stipulation  was  made  between  the  parties,  containing,  besides 
other  matter,  the  following:  '^And  it  is  further  stipulated  and 
agreed  that  this  action  be  referred  to  Lewis  Aldrich,  Esq.,  to 
try  all  the  issues,  and  to  report  a  judgment  thereon,  the  cause 
being  now  at  issue  upon  the  complaint  and  answer  on  file, 
and  to  be  tried  thereon." 

When  the  action  came  on  to  be  tried  before  the  referee,  he 
decided  that  there  being  no  replication  filed,  the  special  affir- 
mative matters  set  forth  in  the  answer  of  Fulton  must  be 
deemed  to  be  admitted,  and  did  not  require  to  be  proved, 
and  that  as  they  constituted  a  defense  he  was  entitled  to 
judgment,  which  was  accordingly  reported  in  his  favor. 

On  this  appeal  the  plaintiff  insists  : 
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1st.  That  the  affirmative  matters  set  forth  in  the  answer  of 
Fulton  are  not  **  new  matter." 

2d.  If  they  are  to  be  treated  as  new  matter,  a  replication 
was  waived,  and  an  issue  joined  upon  them  by  operation  of 
the  stipulation. 

Section  forty-six  of  the  Civil  Practice  Act  provides  that  the 
answer  shall  contain :  first,  a  denial  of  the  allegations  of  the 
complaint;  second,  a  statement  of  any  new  matter  or  counter 
claim  constituting  a  defense.  The  denial  and  the  new  matter 
are  thus  treated  as  different  defenses.  If  what  is  claimed  as 
new  matter  is  in  effect  only  a  denial  of  the  allegations  of  the 
claimant,  it  is  not  new  matter  within  the  meaning  of  the 
Practice  Act.  The  circumstance  that  the  answer  consists  of 
affirmative  aUegations,  instead  .of  a  direct  negative  of  the  al- 
legations of  the  complaint,  does  not  determine  that  it 
consists  of  new  matter.  Thus,  in  the  case  of  Frisch  *v.  [436] 
Ccder,  (ante  71,)  recently  decided  by  this  Court,  an 
answer  averring  payment  of  the  promissory  note,  which  was 
the  cause  of  action,  was  held  not  to  be  new  matter;  because, 
although  it  was  an  affirmative  allegation,  its  effect  was  only  a 
denial  of  an  essential  allegation  of  the  complaint,  to  wit,  the 
non-payment  of  the  note.  The  Court  says:  **  Whether  mat- 
ter is  new  or  not  must  be  determined  by  the  matter  itself, 
and  not  by  the  form  in  which  it  is  pleaded,  the  test  being 
whether  it  operates  as  a  traverse  or  by  way  of  confession  and 
avoidance."  If  tjie  answer,  either  directly  or  by  necessary 
implication,  admits  the  truth  of  all  the  essential  allegations 
of  the  complaint  which  show  a  cause  of  action,  but  sets  forth 
facts  from  which  it  results  that,  notwithstanding  the  truth  of 
the  allegations  of  the  complaint,  no  cause  of  action  existed 
in  the  plaintiff  at  the  time  the  action  was  brought,  those  facts 
are  new  matter.  But  if  those  facts  only  show  that  some  es- 
sential allegation  of  the  complaint  is  not  true,  then  such  facts 
are  not  new  matter,  but  only  a  traverse.  In  the  case  of  Gil- 
bert V.  Cram,  12  How.  Pr.  R.  455,  the  complaint  averred  a 
sale  of  goods,  and  that  the  defendant  **  is  now  indeb.*^ed  to  the 
plaintiffs"  therefor.  The  answer  averred  that  the  sale  was 
upon  a  eredit  of  six  months,  and  that  the  credit  had  not  ex- 
pired. It  was  held  that  the  answer  did*  not  contain  new  mat- 
ter, the  facts  only  amounting  to  a  denial  of  the  allegation  in 
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the  oomplaint  that  the  defendant  ia  not(;  indebted.  (See,  also, 
the  cases  of  Stoddard  y.  Onandago  Annual  Con/erence,  12  Barb. 
673;  Satvyer  v.  Warner ,  15  Id.  282;  Conger  v.  Johnson,  2 
Denio,  96;  Brovm  v.  Archer,  1  Hill,  266.) 

In  this  case,  the  note  was  transferred  to  the  plaintiff  seve- 
ral years  after  it  was  by  its  terms  payable.  The  plaintiff, 
therefore,  has  no  other  cause  of  action  than  such  as  McKee 
had,  and  the  complaint  necessarily  avers  a  cause  of  action  in 
McKee  on  the  note.  The  facts  set  up  in  the  answer  show 
that  McKee  never  had  a  cause  of  action  against  Fulton  on  the 
note.  They  do  not,  directly  or  impliedly,  admit  that  McKee 
ever  had  a  cause  of  action.  The  note  was  not  delivered  to 
him  as  a  valid  instrument  that  could  be  enforced  by  him. 
Nothing  occurred  after  the  note  was  placed  in  McKee's  hands 
to  give  him  a  right  of  action  upon  it,  and .  nothing  has  oc- 
curred to  discharge  such  a  right  of  action,  if  it  ever 
[437]  existed.  *For  anything  alleged  in  the  answer,  if 
McKee  ever  had  a  right  of  action  on  the  note,  he  or 
bis  assignee  has  it  still.  The  complaint  alleges  that  Fulton, 
for  value  received,  promised  to  pay  McKee  $3,000.  This  al- 
legation shows  the  cause  of  action,  and  was  indispensable  to 
be  alleged.  The  facts  set  up  in  the  answer  show  that  this  al- 
legation is  not  true,  and  this  is  all  they  show.  The  answer, 
therefore,  is  a  traverse,  and  not  a  confession  and  avoidance. 

The  error  which  has  occurred  in  this  case  has,  perhaps, 
arisen  from  considering  that  the  note,  when  produced,  would 
alone  prove  a  cause  of  action,  and  that  hence  an  answer  which 
impliedly  admitted  the  signing  of  the  note,  and  placing  it  in 
the  hands  of  the  person  to  whom  it  was  by  its  terms  payable, 
confesses  a  cause  of  action.  But  the  note  is  only  evidence  of 
the  fact  of  delivery.  It  is  not  conclusive.  Under  an  issue 
formed  by  a  direct  denial  of  delivery,  the  note  in  the  hands 
of  the  plaintiff  would  prove  his  case;  but  the  defendant, 
under  his  denial,  would  be  at  liberty  to  show  that  it  came 
to  the  plaintiff's  hands  in  some  other  way  than  by  delivery  to 
him  as  a  valid  contract.  In  other  words,  the  defendant  could 
prove,  under  a  direct  denial  of  the  plaintiff's  allegation  of 
delivery  for  value,  the  very  facts  that  he  has  specially  set  up 
in  his  answer. 

The  coxmsel  in  their  arguments  have  treated  the  special 
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matter  set  forth  in  Fulton's  answer  as  constitating  a  defense 
separate  from  the  denials  by  which  it  is  preceded.  In  fact, 
the  denials  and  special  matter  are  pleaded  as  parts  of  one 
defense,  the  special  matter  being  nothing  more  than  an  ex- 
planation of'  the  preceding  denials,  and  showing  how  it 
occurred  that  the  note  was  made,  and  placed  in  McKee's 
hands  without  having  been  delivered  as  a  contract.  We 
have  not  treated  this  circumstance  as  material,  and  have  con- 
sidered the  effect  of  the  special  matter  as  if  it  had  been  set 
up  as  a  separate  defense;  but  it  indicates  that  the  pleader, 
when  interposing  his  answer,  understood  the  law  of  pleading, 
in  this  particular,  as  we  have  found  it  to  be. 

We  conclude,  therefore,  that  the  special  matters  set  up  in 
the  answer  of  Fulton  were  not  new  matter  within  the  mean- 
ing of  the  Civil  Practice  Act,  and  did  not  require  a  replica- 
tion to  prevent  their  being  taken  as  true,  and  deemed  proved 
at  the  trial. 

*Our  determination  upon  this  point  renders  it  un-  [438] 
necessary  to  consider  the  effect  of  the  stipulation. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial. 


DUTIL  V.  PACHECO  et  d.^ 

OoscuBBSST  JxTBiSDionoN  IN  Law  AiTD  Equttt.— Where  ConrtB  of  Law  and  EquUy 
have  ooncorrent  jnrisdictioii,  if  a  Court  of  Law  haa  first  acquired  JurisdictioD, 
and  decided  a  case,  a  Court  of  Equity  will  not  interfere  to  set  aside  the  judgment, 
unless  the  party  has  been  prevented,  by  some  fraud  or  accident,  from  availmg 
himself  of  the  defense,  at  law. 

JunascENT  AGAINST  Shebiff  Conolubiyz  on  Indeknifieb.— The  provision  of  the 
Practice  Act  making  the  judgment,  in  an  action  against  a  Sheriff,  conclusive  evi- 
dence against  hia  indemnifier,  where  the  latter  has  been  notified  of  the  action,  is 
founded  upon  the  principle  that  the  action,  under  such  circumstances,  is  in  sub- 
stance against  the  indemnifier — the  real  party  in  interest— and  that  he  has  in  that 
action  an  opportunity  to  make  any  defense  that  may  exist. 

Kdem— Equitt  will  not  Sbt  Aside.— Where,  therefore,  the  indemni&er  has  been 
notified  of  the  action  against  the  Sheriff,  he  cannot  maintain  a  bill  in  equity  to  set 
aside  the  judgment  obtained  therein,  except  under  such  conditions  ao  would  have 
enabled  him  to  maintain  it  had  he  been  the  nominal  as  well  as  real  party  defendant 
to  the  first  action. 

♦Olted  in  Sampson  v.  Ohleyer,  22  OaL  209.    See  51  N.  H.  948b 
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Appeal  from  the  Seventh  Judicial  District. 
The  facta  are  stated  in  the -opinion. 
H.  Alien,  for  Appellant. 

The  judgment  of  Pacheco  v.  JHunsctcker,  the  Sheriff,  which 
the  plaintiff  seeks  to  annul,  is  an  instrument  of  evidence, 
which  Hunsacker,  the  Sheriff,  may  use  against  the  appellant 
in  an  action,  or  in  a  summary  proceeding,  upon  the  appel- 
lant's bond  of  indemnity.     (Wood's  Dig.  247,  art.  1370.) 

The  appellant  may  sustain  this  action  because  he  fears 
some  future  probable  injury  to  his  rights  or  interests.  (2 
Story's  Eq.  Jur.  sees.  700,  825,  826;  Winchester  v.  Bvana,  3 
Hez.  305,  316.)  It  is  a  settled  doctrine  of  equity  juris- 
prudence that  an  instrument  of  evidence  may  be  annulled 
and  canceled  on  the  ground  of  fraud.  (2  Story's  Eq. 
[439]  Jur.  sees.  614,  695,  695a;  Crawford  v.  CraW'*/ord,  4 
Desau,  176;  Loive  v.  Blake,  3  Id.  268;  HamiUon  v. 
Uummings,  1  Johns.  Ch.  516.)  The  instrument  will  be  set 
aside  and  canceled,  though  the  appellant  is  not  a  party  to  it. 
(Prentice  v.  Achorn,  1  Paige,  30.)  The  instrument  will  be 
canceled,  although  Hunsacker,  the  party  who  may  use  it  as 
evidence,  be  entirely  innocent  of  any  fraud.  (Huguerine  v. 
Basley,  14  Ves.  289,  290;  Bridgman  v.  Green,  5  Id.  627;  1 
Dow,  30;  Bennet  v.  Wade,  Dick.  84;  Davidson  v.  Busad,  Id. 
761;  Shepherd's  Touchstone,  66,  67.)  The  appellant  being 
a  bona  fide  creditor  of  the  defendant,  Andegue,  may  attack 
his  transfer  of  the  wheat  to  Pacheco  as  fraudulent.  (Coke  v. 
Eonison,  6  Munf.  184;  Hildrelh  v.  Sands,  2  Johns.  Ch.  40.) 

A  judgment  at  law  may  be  investigated  in  a  Court  of  Equity, 
and  if  rendered  upon  a  fraudulent  bill  of  sale,  or  upon  any 
other  fraudulent  instrument,  such  judgment  will  bo  declared 
a  nullity  and  canceled.  (Lowe  v.  Blake,  3  Desau,  268,  270; 
Crawford  v.  Crawford,  4  Id.  176;  Webster  v.  Wise,  1  Paige, 
319;  West  v.  Logwood,  6  Munf.  491;  Bynum  v.  Sledge,  1  Stew. 
&,  Port.;  Bennet  v.  Singleton,  3  J.  J.  Marsh,  707;  Kruson  v. 
Kruson,  1  Bibb,  183;  CoUins  v.  Lee,  2  Mis.  16.) 

An  obligor  in  a  bond  given  to  a  Sheriff  to  indemnify  him 
against  the  claimant  of  the  property  levied  on  is  not  concluded 
by  a  judgment  of  the  claimant  against  the  Sheriff,  but  only 
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b>  judgment  in  an  action  on  the  bond.  (Oist  v.  Davis,  2 
HiU's  Ch.  335.) 

One  not  a  party  to  a  judgment  is  not  bound  by  it,  either 
m  law  or  equity,  merely  because  he  was  present  and  cross- 
examined  the  witnesses.  (Turpin  v.  Thomas,  2  Hen.  &  M. 
139;  Hursfs  Lessee  v.  McNeil,  1  Wash.  C.  0.  70,  75.) 

Where  a  Sheriff  levies  a  Jl.  /a,  on  property  claimed  by  a 
stranger,  and  the  claimant  brings  trespass  against  the  Sheriff, 
and  recovers  judgment,  equity  will  give  relief  against  the 
judgment,  where  the  ownership  of  the  claimant  is  founded 
in  fraud.     (Lewis  v.  WyaU,  2  Band.  114.) 

M.  8.  Chase,  for  Bespondents. 

The  bill  discloses  no  ground  for  relief.  (Whiie  v.  PraU, 
13  Oal.  521.)  The  judgment,  affirmed  by  this  Court 
in  Pacheco  v.  ^Hunsacker,  14  Cal.  120,  either  con-  [440] 
eludes  appellant  or  it  does  not  affect  him.  If  admis- 
sible at  aU,  then  as  a  plea  it  was  a  bar,  and  as  evidence  con- 
clusive as  to  the  measure  of  damages  in  suit  upon  the  bond 
of  indemnity  to  the  Sheriff.  ( White  v.  PraU,  supra;  Riddle 
V.  Baker,  13  Cal.  295.)  But  if  not  conclusive,  then  this 
judgment  in  law  is  not  admissible  in  evidence,  and  the  appel- 
lant has  no  cause  whatever  to  fear  it.  (Pico  v.  Webster,  14 
Cal.  204.) 

The  bill  at  bar  shows  the  appellant  to  have  been  the  real 
party  in  interest  defending  in  the  action  at  law,  while  the 
pleadings  show  full  defense  made  by  him  in  every  stage  of 
that  action,  upon  notice  of  its  pendency  given  him  by  the 
Sheriff,  Hunsacker.  In  such  a  case  our  statute  has  provided 
that  **the  judgment  recovered  therein  shall  be  conclusive 
evidence  of  his  [the  Sheriff's]  right  to  recover"  on  the  in- 
demnity bond.  (Pr.  Act,  sec.  645.)  '*To  authorize  relief 
in  equity,  it  must  bo  a  case  where  it  is  impossible  for  the 
party  to  make  an  effectual  defense  at  law."  (DiUy  v.  Barnard, 
8  Gill  &  Johns.  170;  l^rulyv,  Hanson,  5  How.  U.  S.  S.C.  141.) 
The  appellant  had  perfect  right  and  full  opportunity  to  make 
defense  to  the  action  at  law  against  the  Sheriff.  As  the 
Sheriff's  indemnifier  and  the  real  party  in  interest,  he  could 
have  intervened  for  himself,  and  become  not  only  (as  he  did) 
privy  to  the  action,  but  a  party  to  the  record.     (Pr.  Act,  sec. 
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659.)  "  Fraud  in  a  contract  may  be  set  up  at  law  as  well  as 
in  equity,  and  equity  will  not  relieve  against  a  jr^dgment  on 
that  ground."  (AUen  v.  Hopaorty  1  Freeman,  276.)  ''A  Court 
of  Equity  will  not  enjoin  a  party  from  pursuing  a  judgment 
at  law  upon  any  ground  which  afforded  a  good  defense  at  law, 
unless  he  shows  some  good  reason  for  not  making  the  de- 
fense— as  that  he  was  prevented  by  accident,  surprise,  or 
mistake,  or  by  the  fraud  of  the  opposite  party,  without  his 
own  fault  or  neglect."  (Warton  v.  Woods,  22  Wend.  520.) 
The  appellant's  bill  neither  discloses,  nor  pretends  to  dis- 
close, any  such  state  of  facts,  nor  does  it  appear,  on  the  bill 
that  the  same  facts,  the  same  alleged  indicia  of  fraud,  and  by 
the  same  witnesses,  were  not  developed  in  the  several  trials 
in  the  Court  below,  and  by  this  very  appellant,  too,  as  are 
now  paraded  in  this  bill.  **  Where  the  Court  [of  Equity]  has 
concurrent  jurisdiction  with  the  Courts  of  Law,  a  judgment 
obtained  without  fraud  or  undue  means  will  have  the 
[441]  ^same  effect  in  a  Court  of  Equity,  as  to  a  reexamina- 
tion of  the  same  question,  as  it  would  have  in  a  Court 
of  Law."    (OrcuU  v.  Armea,  3  Paige  Ch.  459.) 

"  Courts  of  Law  have  concurrent  jurisdiction  with  Courts 
of  Equity  in  matters  of  fraud;  but  where  a  cause  has  been 
once  determined  at  law  equity  will  not  take  cognizance  of  it, 
imless  there  be  some  equitable  circumstances  of  which  the 
party  could  not  avail  himself  at  law  to  give  jurisdiction." 
(Smith  V.  Mclver,  9  Wheat.  532.)  But  treating  the  question 
of  the  ownership  of  the  wheat  as  one  of  law  alone,  it  is  suffi- 
cient to  say  that  it  has  been  solemnly  adjudicated  upon  and 
settled;  and  "where  the  Court  has  deliberately  examined 
and  settled  a  legal  question  in  one  suit,  it  will  not  afterwards 
listen  to  an  argument  of  the  same  question,  although  it  arises 
in  another  suit  between  different  parties."  (Teed  v.  Wood- 
worth,  3  Paige,  Ch.  470.) 

While  if  the  ownership  be  considered  as  a  question  of  fact, 
and  that  question  becomes  definitely  settled  by  a  competent 
Court,  it  would  seem  equally  inequitable  to  permit  the  real 
])arty  in  interest  in  that  litigation  to  reagitate  that  question 
in  a  bill  for  new  trial,  which  wholly  fails  to  charge  a  fact, 
or  circumstance,  or  any  indicia,  which  were  not  cognizable 
by,  or  shown  in,  the  former  trial,  or  that  any  evidence  what- 
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ever  as  to  any  of  the  facts  lias  since  been  discovered  whicli 
was  not  accessible  to  him  then. 

''  If  suit  be  first  brought  at  law,  m  which  the  question  of 
fraud  may  be  tried,  the  party  injured  by  the  fraud  must  set 
it  up  there,  and  if  he  neglects  to  do  so,  equity  will  not  relieve 
him."    (Haydon  v.  Oordon,  7  Leigh.  157.) 

Norton,  J.  delivered  the  opinion  of  the  Court — ^Field,  C. 
J.  and  Cope,  J.  concurring. 

This  is  an  action  in  the  nature  of  a  bill  in  equity  to  set 
aside  a  judgment  recovered  by  Pacheco  against  Hunsacker, 
who,  as  Sheriff,  seized  and  sold  certain  personal  property  of 
Pacheco  under  an  execution  in  favor  of  Dutil  against  Andegue. 
Dutil  claims  the  right  to  maintain  this  action,  on  the  ground 
that  he  indemnified  the  Sheriff  against  damages  for  taking 
said  property. 

It  appears  by  the  pleadings  that  when  the  action 
by  Pacheco  *against  Hunsacker  was  commenced,  the     [442] 
latter  gave  Dutil  notice  of  the  action,  and  that  Dutil 
took  charge  of  the  defense,  and,  by  his  own  attorneys,  de- 
fended the  action  from  the  commencement  to  the  conclusion. 

Under  such  circumstances,  the  judgment  against  the  Sheriff 
was  conclusive  evidence  of  his  right  to  recover  against  Dutil 
on  the  bond  of  indemnity,  by  the  provisions  of  section  six 
hundred  and  forty-five  of  the  Civil  Practice  Act.  By  virtue 
of  section  six  hundred  and  fifty-nine,  Dutil  might  have  inter- 
vened, and  defended  as  a  party  to  the  record,  as  he  did  as  a 
party  in  interest  in  the  name  of  the  defendant  on  the  record. 

The  alleged  fraud  in  the  sale  of  the  property  by  Andegue 
to  Pacheco,  which  is  the  basis  of  the  present  action,  might 
have  been  litigated  in  that  action,  and  would,  if  proved,  have 
defeated  the  action. 

Where  Courts  of  Law  and  Equity  have  concurrent  juris- 
diction, if  a  Court  of  Law  has  first  acquired  jurisdiction,  and 
decided  a  case,  a  Court  of  Equity  will  not  interfere  to  set 
aside  the  judgment,  unless  the  party  has  been  prevented  by 
some  fraud  or  accident  from  availing  himself  of  the  defense 
at  law.  (Truly  v.  Manson,  5  How.  U.  S.  141;  JUen  v.  Hop- 
son,  1  Freeman,  276;  Warton  v.  Wood,  22  Wend.  624;  SmUh 
V.  Mclver.  9  Wheat.  532;  Haydon  v.  Ghyrdon,  17  Leigh.  157.) 
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The  provision  of  the  Civil  Practice  Act  making  the  judg- 
ment conclusive  evidence  against  the  indemnifier,  when  he 
has  been  notified  of  the  action,  is  founded  upon  the  principle 
that,  under  such  circumstances,  the  action  is  in  substance 
against  the  indemnifier — the  real  party  in  interest — ^and  that 
he  has  in  that  action  an  opportunity  to  make  any  defense  thai 
may  exist. 

Supposing,  then,  the  facts  alleged  in  regard  to  the  action 
at  law,  and  the  notice  to  Dutil,  and  his  participation  in  the 
defense,  to  have  been  satisfactorily  established,  and  this  must 
be  presumed  in  support  of  the  decree,  nothing  to  the  contrary 
appearing  in  the  record^  we  think  the  decree  dismissing  the 
action  was  proper. 

Judgment  affirmed. 


[443]  ^GREGORY  v.  HATNES  d  al} 

SuooESTioiT  OF  Death  AND  SuBSTTTUTioir  OF  ExEOCTOB.— WhoTB  the  pUintiff  hi  an 
action  died  before  trial,  and  a  sabseqnent  order  for  judgment  contained  a  recital 
SB  followB,  *'Thi8  action  having  been  continned  in  consequence  of  the  death  of 
the  plaintiff,  by  his  executor,  Bamnul  Webb,  and  the  jury  having  found  a  veidiot 
for  plaintiff,"  and  then  awarded  judgment  in  favor  of  the  plaintiff:  Held,  that  the 
recital  sufOdently  showed  a  suggestion  of  the  death  of  the  original  plaintiff  and 
a  continuance  or  revival  of  the  cause  in  the  name  of  the  executor. 

CoNTiNUAircE  OF  Name  OF  DECEASED  DOES  NQT  AvoiD  THE  JuDaKENT. — The  Con- 
tinuance of  the  name  of  a  deceased  plaintiff  instead  of  that  of  his  executor,  in  a 
judgment  rendered  after  the  substitution,  is  an  error  of  form  only,  and  does  not 
make  the  judgment  void. 

Settino  aside  Jxtdguent  on  Teems.— Where  a  motion  to  set  aside  a  judgment  is 
granted  "on  payment  of  all  costs,"  the  judgment  remains  in  foroe  until  the  costs 
are  paid. 

OoBiB.— A  failure  by  the  opposing  party  to  file  his  cost  bill,  or  to  give  notice  under 
a  rule  of  Court  allowing  five  days  after  notice  for  payment  of  the  costs,  would 
not  operate  to  make  the  vacation  of  the  judgment  absolute. 

OonDmoNAii  Oboeb,  Effect  of.— After  a  conditional  order  to  set  aside  a  judg- 
ment, the  Court  in  deciding  a  motion  to  place  the  cause  on  the  calendar  for  trial, 
"orders  that  said  motion  bo  and  the  same  is  hereby  denied,  and  the  judgment  will 
remain:"  Held,  that  this  was  a  distinct  adjudication,  that  the  previous  order  had 
not  tajLen  effect;  and  held  further,  that  this  order  directing  that  the  judgment 
remain,  being  the  last  in  the  case  and  not  having  been  appealed  from.  It  deprived 
of  all  force  any  previous  order  in  reference  to  vacating  the  judgmeni 

>  Affirmed  in  Hdynea  v.  Oaidenoood,  23  Cal.  410 
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.Appeal  from  the  Twelfth  Judicial  District. 
The  facts  are  sufficiently  stated  in  the  opinion. 
John  Oregory,  Appellant,  in  pro,  per, 

A  judgment  on  a  verdict  can  only  be  entered  up  after  tne 
death  of  a  party  in  a  case  where  the  death  occurred  after  ver- 
dict, and  all  the  common  law  authorities  are  to  the  effect  that 
a  judgment  or  decision  entered  in  the  name,  favor,  and  title 
of  a  dead  party  is  void.  "A  judgment  rendered  without 
jurisdiction  can  be  attacked  directly  or  collaterally,"  (in  any 
stage  of  the  proceedings.)  Whiiewell  v.  Barbier,  7  Oal.  54; 
Dorente  v.  SvUivan,  Id.  279;  Alderson  v.  Bell,  9  Id.  375. 

The  recital  in  the  judgment  cannot  be  taken  as  the  proper 
record  evidence  of  the  death  of  the  plaintiff  and  substitution 
of  his  representative.  How  or  where  the  Court  obtained  a 
knowledge  of  the  fact  of  Wenborn's  death  does  not 
appear  from  the  record,  nor  does  *it  appear  how  the  [444] 
Court  came  to  know  that  Samuel  Webb  v/as  Wen- 
born's executor  at  all;  nor  how  the  Court  came  to  know  that 
the  action  had  been  continued  after  Wenborn's  death  by  the 
executor  in  the  name  of  the  deceased  Wenbom.  Probably 
the  Judge  obtained  information  of  these  matters  outside  of 
the  Court,  and  it  is  fair  to  presume  so;  and  that  accounts  for 
their  not  appearing  on  the  minutes  or  record  of  the  Court, 
and  for  this  recital  not  stating  the  necessary  fact,  as  required 
by  section  sixteen  of  the  Practice  Act,  that  the  action  was 
continued  on  motion  and  by  leave  of  the  Court. 

The  order  granting  a  new  trial  on  payment  of  costs  became 
absolute  by  the  failure  to  file  a  bill  of  costs  and  give  notice. 
The  rule  of  Court  in  force  at  that  time  provided  that  where 
relief  was  granted  upon  payment  of  costs,  the  party  had  five 
days  to  comply  with  the  order  after  service  of  notice.  No 
bill  of  costs  or  notice  under  this  order  was  ever  served,  and 
the  cause  stands  so  to  this  day. 

''Where  proceedings  in  a  cause  are  set  aside  on  payment 
of  costs,  the  party  is  not  bound  to  pay  costs  until  a  taxed  bill 
is  presented."  (2  Wend.  293.)  "Until  this  is  done,  the 
whole  matter  is  in  fieri,^'  So  it  was  when  this  order  was 
made,  and  so  continues  to  be  until  the  plaintiff  in  that  suit 
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chooses  to  move  it  on,  by  serving  his  bill  of  costs.  The 
position  of  the  case  was  not  altered  by  the  expression  in  a 
subsequent  order  that  the  "  judgment  will  remain." 

This  order  should  be  interpreted  by  common  sense  and 
justice.  It  cannot  be  supposed  that  that  Court  intended  to 
dispose  of  a  matter  which  was  not  before  them.  The  motion 
was  simply  to  reinstate  the  cause  on  the  calendar,  and  that 
was  the  only  question.  The  language  of  a  judgment  or  order 
must  be  interpreted  by  the  issues  to  be  disposed  of,  and 
looked  on  in  this  light,  this  order  simply  means  that  the  order 
previously  made  was  to  stand.  The  Clerk  in  making  the  en- 
try has  called  the  previous  order  a  judgment,  but  it  clearly 
means  the  previous  order,  and  calling  it  a  judgment  cannot 
be  construed  to  take  away  the  defendant's  rights.  If  we  con- 
strue it  as  meaning  the  judgment,  it  merely  leaves  it  in  ataiu 
quo.  It  was  to  remain,  but  how?  Why,  of  course,  precisely 
as  it  then  stood;  that  is,  with  a  new  trial  granted  upon  terms. 

[445]         ^Robert  G.  dk  Daniel  Bogers,  for  Bespondents. 

The  condition  of  granting  the  new  trial  in  case  of  Wenbom 
V.  Boston  was  the  payment  of  all  the  costs,  which  was  not 
complied  with,  the  costs  never  having  been  paid.  It  was  a 
condition  precedent,  and  therefore  the  judgment  stands  as  it 
was  originally  entered.  But  to  remove  any  doubt,  as  it  were^ 
upon  the  point,  the  Court  in  denying  the  defendant's  subse- 
quent motion  made  the  further  order,  that  the  judgment 
^ould  remain  as  it  was  originally  entered — valid  and  eflfect- 
ual — by  which  the  rights  of  the  respective  parties  were  fully 
and  finally  determined.  This  last  order  renders  unnecessary 
any  discussion  of  the  effect  of  a  failure  to  file  a  cost  bill  or 
give  notice  under  the  rule  of  the  Court.  If  defendants  were 
dissatisfied  with  it  they  had  their  right  of  appeal,  which  they 
did  not  pursue. 

Norton,  J.  delivered  the-opinion  of  the  Court — Field,  O. 
J.  and  Cope,  J.  concurring. 

This  is  an  action  of  ejectment  in  which  the  plaintiff  de- 
raigns  a  title  by  a  grant  fram  the  Pueblo  of  San  Francisco 
and  sundry  mesne  conveyances  to  one  Sarah  Boston,  and  by 
a  deed  from  her  and  her  husband,  dated  June  3d,  1854,  to 
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David  Calderwood,  and  by  sundry  mesne  conveyances  from 
Calderwood  to  the  plaintiff.  « 

The  defendants  claim  title  under  a  deed  from  said  Sarah 
Boston  and  her  husband  to  one  Wenbom,  of  a  date  prior  to 
their  deed  to  Calderwood.  The  deed  to  Wenbom  is  claimed 
to  have  been  executed  by  one  Strathern,  under  a  power  of 
attorney  from  Sarah  Boston  and  her  husband,  but  which 
being  lost,  an  action  was  instituted  by  Wenbom  against 
Sarah  Boston  and  her  husband  to  quiet  his  title,  in  which  a 
judgment  was  rendered  in  favor  of  the  plaintiff. 

Whether  this  judgment  was  valid  when  pronounced  and  is 
still  in  force,  are  the  only  material  questions  in  the  •ase. 

The  objection  urged  to  the  validity  of  the  judgment  is,  that 
the  plaintiff,  Wenborn,  had  died  before  the  trial  and  verdict, 
but  that  the  proceedings  were  continued  and  judgment  entered 
in  his  name  as  plaintiff.  It  appears,  however,  that  after  the 
trial  the  Court  made  a  judgment  or  order  with  this  recital,  to 
wit:  ''This  action  having  been  continued  in  conse- 
quence of  the  death  of  plaintiff,  by  ^his  executor,  [446] 
Samuel  Webb,  and  the  jury  having  found  a  verdict 
for  the  plaintiff,"  and  then  judgment  is  awarded  in  favor  of 
the  plaintiff.  Another  judgment  appears  subsequent  in  order, 
but  of  the  same  date,  in  favor  of  the  plaintiff,  and  both  judg- 
ments are  entitled  in  the  name  of  Wenbom  as  plaintiff.  This 
judgment  was  before  this  Court  in  the  case  of  Oregory  v. 
Haynes,  reported  in  13th  Cal.  591,  when  it  was  decided  to  be 
a  valid  judgment  in  favor  of  Webb  as  executor  of  Wenborn. 
The  Court  say:  **  We  think  this  recital  clearly  shows,  whether 
with  formality  or  not,  the  suggestion  of  the  death  of  the  orig- 
inal plaintiff,  and  a  continuance  of  the  cause  or  a  revival  of 
it  in  the  name  of  the  executor.  If  there  was  any  irregularity 
in  all  this,  it  cannot  be  corrected  in  this  collateral  way."  The 
continuing  the  name  of  Wenbom,  instead  of  inserting  that  of 
Webb,  executor,  as  plaintiff,  in  the  title  of  the  judgment  or 
order  in  which  this  recital  is  contained,  and  also  in  the  more 
formal  judgment,  was  an  error  of  form,  not  rendering  the 
judgment  void.  The  judgment  was  therefore  effectual  to 
quiet  the  title  of  Webb,  as  exeputor  of  the  will  of  Wenbom, 
against  the  defendants  Sarah  Boston  and  her  husband.  This 
action  was  commenced  and  a  notice  of  lis  pendens  filed  before 
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the  coDveyaDce  of  Sarah  Boston  and  her  husband  to  Calder- 
wood,  and  the  judgment  was  binding  upon  him  and  those 
claiming  under  him« 

It  is  claimed  by  the  plaintiff  that  the  judgment  pronounced 
in  the  action  brought  by  Wenbom  against  Sarah  Boston  and 
her  husband  is  not  now  in  force,  because  it  was  vacated  by 
an  order  of  the  Court  by  which  it  was  rendered  on  the  eleventh 
day  of  November,  1854.  The  order  is  in  these  words:  **In 
this  Court  the  motion  on  the  part  of  the  defendants  to  open 
the  default,  and  for  leave  to  said  defendants  to  answer,  here- 
tofore argued  and  submitted.  The  Court,  after  due  delibera- 
tion thereon,  orders  that  said  motion  be  and  the  same  is 
hereby  granted  on  the  payment  of  all  costs."  Bead  literally, 
this  order  could  have  no  application.  There  had  been  no 
default,  and  there  was  no  occasion  for  leave  to  file  an  answer, 
as  there  was  an  answer  on  file.  But,  treating  it  as  an  order 
to  set  aside  the  judgment,  it  appears  never  to  have  taken 
effect.     It  was  granted  upon  the  condition  of  payment  of  all 

the  costs.  It  does  not  appear,  nor  is  it  claimed,  that 
[447]     any  costs  were  ever  paid.    To  obviate  *this  difficulty, 

it  is  said  that  there  were  no  costs  because  the  bill  of 
costs  was  not  filed  within  the  allowed  time  after  verdict.  It 
is  not  necessary  to  determine  whether  the  particular  sum  of 
costs  which  were  specified  in  the  judgment  was  properly  in- 
serted. If  the  bill  of  costs  was  not  filed  in  due  time,  the 
Court  might  have  intended  that  this  circumstance  should  be 
disregarded  and  these  costs  paid  as  a  ground  of  relief.  It  is 
not  a  question  whether  these  costs  should  be  considered  as  a 
part  of  the  judgment,  but  whether  they  should  be  paid  as  a 
condition  that  the  judgment  should  be  vacated.  But  if  this 
particular  bill  of  costs  was  not  to  be  paid,  certainly  it  was 
the  intent  of  the  order  only  to  give  relief  upon  payment  of 
the  costs  actually  incurred.  No  costs  were  paid  or  tendered. 
It  is  also  said  that  by  the  fourteenth  rule  of  that  Court,  where 
the  payment  of  costs  is  imposed  as  a  condition  of  granting 
any  relief,  the  party  upon  whom  the  terms  are  imposed  has 
five  days  after  notice  to  comply  therewith,  and  that  no  notice 
having  been  served,  the  time  .to  pay  the  costs  never  has  run 
out,  and  that  the  judgment  stands  vacated.  Whatever  steps 
this  rule  may  require  to  be  taken  in  order  to  obtain  any  relief 
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intended  to  be  granted,  it  would  be  unreasonable  to  hold  that 
the  judgment  became  vacated  upon  the  instant  the  order  was 
made.  To  give  this  effect  to  the  order  would  render  the  con- 
dition of  payment  of  costs  altogether  inoperative,  because  if 
the  judgment  became  instantly  vacated^  it  would  remain  va- 
cated, although  notice  should  be  given  and  the  costs  not  paid. 
The  judgment  would  not  come  into  existence  again  upon  the 
default  of  payment. 

But  the  Court  in  which  the  judgment  was  rendered  has 
given  its  own  interpretation  of  this  order  and  this  rule  of 
practice.  Upon  application  of  the  defendants  in  that  action, 
an  order  was  made  on  the  ninth  day  of  June,  1856,  that  the 
cause  be  put  upon  the  calendar  for  trial,  but  this  was  also 
upon  payment  of  costs.  '  Two  days  afterwards  this  order  was 
vacated  by  consent  of  both  parties,  and  the  **  cause"  put  on 
the  calendar  of  Saturday  for  argument.  The  argument  men- 
tioned was  apparently  of  a  motion  to  put  the  case  on  the  trial 
calendar,  upon  the  ground  that  the  judgment  had  been  set 
aside,  since,  on  the  twentieth  of  the  same  month,  on  deciding 
a  motion  to  place  the  cause  on  the  calendar  for  trial, 
the  Court  ***  orders  that  said  motion  be  and  the  same  [448] 
is  hereby  denied,  and  the  judgment  will  remain.*' 
This  was  the  last  order  made  in  the  case,  and  it  is  a  distinct 
adjudication  by  the  Court  in  which  the  judgment  was  ren- 
dered that  the  order  to  set  aside  the  judgment  (if  such  is  the 
meaning  of  the  order  of  the  eleventh  November,  1854)  had 
not  taken  eflfect.  It  was  the  decision  of  the  Court  as  to  the 
proper  meaning  and  application  of  its  order  and  rule  of  prac- 
tice. If  we  were  authorized  to  decide  differently  from  that 
Court  upon  such  a  matter,  we  see  no  reason  for  deciding  dif- 
ferently in  this  case.  At  any  rate,  the  order  of  June  twentieth 
*'  that  the  judgment  remain,"  not  having  been  vacated  or  ap- 
pealed from,  must  have  the  effect  to  deprive  the  order  of  Nov- 
ember eleventh  of  any  effect. 

The  judgment  must  be  affirmed. 
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WOODWARD  V.  LAZAB  et  oT. 

Tbade  Mask  tvzll  be  Pbotbcted.— The  name  established  for  a  hotel  is  a  trade 

'  mark,  in  which  the  proprietor  has  a  Taloable  interest,  which  a  Cknirt  of  Eqnify^ 
wiH  protect  against  infringement. 

Naxb  of  BuiLDiNa  NOT  A  FiXTUBE.— A  tenant,  by  giving  a  particnlar  name  to  a> 
bnilding,  as  a  sign  of  the  hotel  business,  for  which  he  uses  it,  does  not  thereby 
make  the  name  a  fixture  of  the  bmlding,  and  the  property  of  the  landlord  upon 
the  expiration  of  the  lease. 

Tbadb  "Mask  of  Hotel.— W.  leased  a  lot  of  land,  on  whieh  he  erected  a  boildingr 
in  Ban  Francisco,  and  used  it  as  a  hotel,  to  which  he  gave  the  name  of  "What 
Cheer  Honse."  Before  the  lease  expired,  he  purchased  an  adjoining  lot,  upon 
which  he  erected  a  large  building,  and  for  a  time  occupied  both  buildings  as  the 
*'  What  Cheer  House,"  the  principal  sign  being  removed  to  the  one  last  built  He 
soon  after  surrendered  the  leased  lot,  with  the  building  which  was  on  it,  and  con- 
tinued the  business,  under  the  same  name,  entirely  in  the  building  which  he  had 
erected  on  the  lot  he  had  purchased.  Two  monUis  afterwards,  the  defendants, 
having  purchased  the  first  mentioned  lot  and  building,  opened  there  a  hotel,  under 
the  name  of  "  The  Original  What  Cheer  House"— the  word  "  original"  being  painted 
on  the  sign  in  small  letter%  and  in  a  manner  calculated  to  deceive  the  public  into 
the  supposition  that  it  was  the  same  name.  In  an  action  by  W.  against  defendants, 
to  restrain  them  from  using  the  name  of  **  What  Cheer  House"  ibr  their  hotel: 
Eeldt  that  plaintiff  was  entitled  to  the  relief  sought,  and  that  defendants  sfaoold 
be  enjoined  from  the  use  of  the  name. 

Appeal  from  the  Fourth  Judicial  District. 
[449]        ^he  facts  are  stated  in  the  opinion. 
Deloa  Lake,  for  Appellants. 

Plaintiff's  right  to  relief  is  claimed  on  the  general  prin- 
ciples that  recognize  the  right  of  property  in  a  trade  mark, 
and  the  question  is  whether  it  can  fairly  be  brought  within 
those  principles.  We  say  it  cannot.  The  legal  right  and 
adjudged  cases  proceed  solely  on  the  ground  of  a  valuable 
interest  acquired  in  the  goodwill  of  the  trade  or  business, 
and  that  having  appropriated  a  particular  label,  or  sign,  or 
trade  mark,  indicating  that  the  article  is  of  a  certain  person's 
manufacture,  or  sold  by  him,  or  by  his  authority,  he  is  en- 
titled to  protection  against  any  other  person  who  attempts, 
by  fraudulent  and  false  imitations,  to  pirate  upon  the  good- 
will of  the  friends,  or  customers,  or  patrons,  of  the  person 
whose  business  or  goods  have  become  known  by  his  trade 
mark.     (Willard's  Equity,  206.) 

Judge  Story  states  the  rule  thus:  "An  injunction  will  be 
granted  to  prevent  the  use  of  names,  marks,  letters,  or  other 

1  Cited  122  Mass.  151. 
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indicia  of  a  tradesman,  by  which  to  pass  off  goods  to  pur- 
chasers as  the  manufacture  of  that  tradesman,  when  thej  are 
not  so."     (Story's  Eq.  Jur.  sec.  951,) 

At  the  foundation  of  the  whole  principle  is  the  idea  oi 
falsehood.  If  a  person  appropriate  certain  signs,  symbols, 
and  marks,  so  that  they  become  well  known  to  the  public,  to 
all  who  see  these  exhibitions  they  are  a  declaration  to  the 
effect  that  the  articles  to  which  such  marks  are  in  any  way 
attached  are  the  property,  manufacture,  or  business  of  such 
person.  For  any  other  person  to  use  or  appropriate  them  in 
like  business  would  be  to  declare,  as  plainly  as  direct  word& 
could  declare,  that  the  property  or  business  was  the  property 
or  business  of  the  person  whose  symbols  or  marks  were  used. 

Now  how  can  this  principle  be  applied  to  a  name  by  which 
a  building  has  been  long  known  and  used  as  a  hotel?  The 
name. belongs  to  the  building,  and  not  especially  to  the  bus- 
iness. I^  the  very  nature  of  the  case  it  is  not  transferable. 
The  public  know  the  place  by  the  name.  To  name  a  hotel 
the  ''What  Cheer  House,"  "Washington,"  ** Jackson," 
*'Astor,"  or  "Irving  House,"  is  only  to  declare,  after  the 
name  shall  become  known,  the  locality  of  the 
*house,  and  not  who  is  the  proprietor;  and,  there-  [450} 
fore,  it  is  no  falsehood  or  deception  for  a  tenant  or 
owner  who  succeeds  to  the  occupancy  to  retain  the  name  by 
which  the  building  is  already  known,  because  he  does  not 
thereby  affirm  that  the  former  tenant  carries  on  the  business. 
That  there  is  an  advantage  in  succeeding  a  tenant  who  has 
established  for  the  house  a  business  character  may  be  true, 
and  doubtless  is  so,  in  many  instances;  but  that  is  an  acci- 
dental benefit,  which  no  Court  can  prevent.  It  is,  however,, 
precisely  what  the  Court  in  this  case  is  asked  to  prevent. 

S.  HeydenfeUUy  for  Eespondents. 

Courts  of  Equity  will  protect  a  party  in  the  use  of  a  trade 
mark,  label,  or  sign,  and  where  they  are  simulated,  so  as  to 
deceive  customers,  the  piracy  will  be  checked  by  injunction. 
(Patridge  v.  Menck,  2  Barb.  Ch.  101;  KnoU  v.  Morgan,  2 
Kien,  E.  0.  R.,  219;  Taylor  v.  Carpenter,  11  Paige,  292; 
Stokes  V.  Landjroye,  17  Barb.  608,  and  cases  there  cited; 
Coats  V.  Eolbrook,  2  Sandf.  Ch.  586,  and  cases  there  cited-) 
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A  similar  case  to  the  one  at  bar  is  Eotvard  v.  Henriques,  3 
Sand.  S.  C.  725.  (See,  also,  Lewis  v.  Langdon,  7  Sim.  421; 
Hogg  V.  Kirhy,  2  Ves.  226.)  Even  partial  and  colorable  dif- 
ferences will  not  protect  the  piracy.  (Clark  y.  Clark,  25 
Barb.  77;  Brooklyn,  White  dt  Co.  v.  Masury,  Id.  406.)  The 
principle  is  stated  with  distinctness  by  Judge  Story.  (2 
Story's  Eq.  Jur.  951.) 

NoBTON,  J.  delivered  the  opinion  of  the  Oonrt — OoPE,  J. 
concurring. 

This  is  an  appeal  from  an  order  granting  and  an  order  re- 
fusing to  dissolve  an  injunction  by  which  the  defendants  are 
restrained  from  using  the  name  of  ''What  Cheer  House''  as 
the  title  or  name  of  a  hotel  in  the  city  of  San  Francisco. 

Woodward,  being  the  lessee  of  a  lot  of  land,  erected  upon 
it  a  building,  which  he  occupied  as  a  hotel,  and  to  which  he 
gave  the  name  of  the  *'  What  Cheer  House."  Before  the  ex- 
piration of  his  lease,  he  purchased  an  adjoining  lot,  upon 
which  he  erected  a  larger  building,  and  for  a  time  occupied 
both  buildings  as  the  "What  Cheer  House,"  the  prin- 
[451]  cipal  sign  being  removed  from  the  first  and  ^placed 
upon  the  second  building.  In  November,  1860,  he 
surrendered  the  leased  premises,  with  the  building  he  had 
erected  on  them,  to  the  owners  of  the  land,  but  continued  to 
carry  on  the  business  of  the  **  What  jOheer  House"  in  the 
building  he  had  erected  on  the  lot  he  had  purchased.  In 
January,  1861,  the  defendants  purchased  from  the  owners  cf 
the  first  mentioned  lot  and  building,  and  opened  there  a 
hotel,  under  the  name  of  the  "  Original  What  Cheer  House" 
— the  word  "original"  being  painted  on  the  sign  in  smaller 
letters  than  the  residue  of  the  title,  and  disposed  in  such 
manner  that  it  was  calculated  to  deceive  the  public  into  the 
supposition  that  it  was  the  same  name. 

It  has  been  decided,  and  with  good  reason,  that  the  name 
«^ablished  for  a  hotel  is  a  trade  mark,  in  which  the  proprie- 
tor has  a  valuable  interest,  which  a  Court  of  Chancery  will 
protect  against  infringement.  (Howard  v.  HenriqueSy  3  Sand. 
S.  C.  725.)  The  point  of  dispute  in  the  case  is  as  to  whom 
the  name  "What  Cheer  House,"  as  a  business  sign,  belongs. 
The  plaintiff  claims  that  it  belongs  to  him,  as  the  keeper  of 
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the  hotel,  which  he  continued  to  conduct  under  that  name 
after  he  surrendered  the  leased  premises;  while  the  defen- 
dants claim  that  it  is  the  designation  of  the  building  in  which 
the  business  under  that  name  was  first  conducted,  and  became 
theirs  when  they  became  the  owners  of  that  building. 

The  character  of  the  business  which  the  name  designates 
seems  to  determine  that  the  name  pertains  to  a  building,  or 
at  least  to  a  business  conducted  in  a  particular  building, 
rather  than  to  the  calling  of  the  person  conducting  the 
business.  If  a  hotel-keeper  creates  a  reputation  for  his 
business,  it  is  as  the  keeper  of  some  particular  house  at  a 
known  location.  The  "What  Cheer  House"  cannot  well  be 
the  business  designation  of  a  man  separate  from  a  house, 
though  the  converse  may  very  well  be.  But  conceding  that 
the  name  of  a  hotel  must  pertain  to  some  particular  house,  or 
be  the  trade  mark  of  the  person  as  the  keeper  of  a  particular 
house,  it  does  not  follow  that  the  name  becomes  inseparably- 
connected  with  the  building  to  which  it  was  first  applied.  The 
name  is  not  a  "fixture."  A  person  may  have  a  right,  interest, 
or  property,  in  a  particular  name,  which  he  has  given  to  a 
particular  house,  and  for  which  house,  under  the  name 
given  to  it,  a  reputation  and  good-*will  may  have  been  [452] 
acquired;  but  a  tenant,  by  giving  a  particular  name 
to  a  building  which  he  applies  to  some  particular  use,  as  a  ^ 
sign  of  the  business  done  at  that  place,  does  not  thereby  make 
the  name  a  fixture  to  the  building,  and  transfer  it  irrevocably 
to  the  landlord.  In  this  case,  it  does  not  appear  that  the 
lessee  was  under  obligation  to  establish  any  particular  busi- 
ness on  the  demised  premises.  Doubtless,  he  might  at  any 
time  have  discontinued  the  business  of  a  hotel-keeper,  and 
established  in  its  stead  the  business  of  a  merchant,  and  for 
this  purpose  have  discarded  the  business  name  he  had  used 
for  his  hotel.  And  if  he  could  do  that,  it  seems  to  follow  that 
he  might  remove  from  the  demised  premises,  and  establish  a 
hotel  at  another  place,  and  give  to  it  the  name  he  had  used 
at  the  first  locality.  This,  in  effect,  is  what  the  plaintiff  did. 
Before  surrendering  the  demised  premises,  he  transferred  his 
business,  and  the  name  under  which  it  was  conducted,  to 
another  building,  and  then  surrendered  the  demised  premises 
and  the  building,  with  no  special  name,  to  his  landlords.    He 
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had  conducted  the  business  under  the  name  of  the  '*Whai 
Oheer  House/'  at  his  new  locality,  at  least  from  November 
until  January,  while  the  old  building  remained  unoccupied, 
and  before  it  was  opened  as  a  hotel.  He  had  in  this  time,  if 
he  had  no  other  claim,  established  an  exclusive  right  to  the 
name  as  the  trade  mark  for  his  new  house.  Although,  there- 
fore, his  claim  to  protection,  so  far  as  his  right  results  from 
the  goodwill  acquired  for  the  name  while  it  was  applied  ex- 
clusively to  the  demised  premises  may  not  be  sustainable,  he 
is  entitled  to  protection  in  the  exclusive  use  of  the  name  as 
proprietor  of  the  new  house. 
Order  affirmed. 


[453]  ♦HUTTON  v.  SOHUMAKEB  d  dl. 

*  PossEBBiON  or  Lakd  bt  Imglosube.— The  mere  indoenre  of  a  lot  with  bmsh  fenoe 
from  two  to  three  feet  high,  wi£hont  any  other  steps  being  taken  to  sabjeot  the 
property  to  any  use,  is  not.8tifficient  eyidenoe  of  ownership  or  right  of  poeseasioii 
in  the  plaintiff  to  sustain  ejectment  against  one  subsequently  entering  upon  the 
premises.  * 

vpossBssioN— Acis  TO  Obtaik,  how  Constbued. — Per  Nobton,  J.—What  acts  done 
upon  land  will  oonstitnte  such  a  possession  as  will  enable  a  party  to  maintain 
an  action  of  ejectment  against  one  afterward  entering,  may  depend  upon  the  intent 
with  which  such  acts  were  done,  to  be  gathered  from  the  acts  themselves  and  other 
surrounding  circumstances. 

Appeal  from  the  Fifteenth  Judicial  District. 

Ejectment  to  recover  a  lot  in  the  town  of  Orovillei  one  hun- 
dred feet  front  by  one  hundred  and  thirty-two  feet  in  depth. 
The  complaint  averred  ownership  and  a  right  to  the  posses- 
sion in  January,  1859,  and  no  ouster  subsequently  by  the  de- 
fendants. The  answer  denied  plaintiff's  ownership,  and 
averred  that  defendants  and  those  through  whom  they 
claimed,  had  been  the  owners  and  in  possession  since  April, 

>  Cited  as  authority  in  Paiaek  v.  McOrath,  82  Cal.  20;  and  see  Oatmon  t.  Union  L, 
Oo„  88  Cal.  874;  Oagbro  ▼.  CKO,  5  Cal.  42;  Brumimagvn  t.  BradMhanD^  89  CaL  44;  <7ofi- 
roy  y.  Duane^  Jan.  T.  1872  (not  reported.) 

*  See  note  1,  under  Sestres  ▼.  Brarman,  ante  428. 
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1856.  On  the  trial,  which  was  before  the  Court  without  a 
jury,  plaintiff  proved  that  in  September,  1865,  one  Lyons, 
from  whom  he  had  since  purchased,  took  up  the  lot,  which 
was  then  vacant,  and  cleared  off  some  brush  from  it,  and  put 
round  it  a  brush  fence,  some  two  or  three  feet  in  height. 
The  evidence  also  showed  that  the  fence  had  one  or  two  gaps 
in  it,  and  that  no  other  improvements  were  ever  put  upon  the 
lot  by  Lyons  or  plaintiff,  and  that  they  never  used  the  lot  for 
any  purpose  whatever;  that  in  the  spring  of  1856  defendants 
entered,  and  have  since  put  up  valuable  improvements  on  the 
premises.  It  was  shown  that  after  defendants  entered,  they 
were  notified  by  Lyons  that  he  claimed  the  lot. 

On  motion  of  defendants,  the  Court  entered  a  judgment  of 
nonsuit.  Plaintiff  moved  for  a  new  trial,  which  was  denied, 
and  from  this  order  and  the  judgment  he  appeals. 

H.  0.  &  W.  H.  BeaUy,  for  Appellant. 

Hereford  dc  WiUiama,  lor  Bespondents. 

*Ftkt.T),  C.  J.  delivered  the  opinion  of  the  Court —  [454] 
Cope,  J.  and  Norton,  J.  concurring. 

The  plaintiff  avers  in  his  complaint  that  in  January,  1859, 
he  was  the  owner  and  entitled  to  the  possession  of  the  prem<^ 
ises  in  controversy,  and  in  support  of  this  averment  proved 
on  the  trial  that  the  parties  through  whom  he  traces  title,  in 
September,  1855,  inclosed  the  premises  with  a  brush  fence 
from  two  to  three  feet  in  height.  No  proof  was  offered  that 
the  plaintiff  or  his  grantors  ever  subjected  the  premises  to 
any  uses  whatever;  and,  on  motion  of  the  defendants,  the 
Court  ordered  a  nonsuit. 

The  mere  inclosure  of  a  lot  with  a  fence  of  this  character, 
without  any  other  steps  being  taken  to  subject  the  property 
to  any  use,  is  not  sufficient  evidence  of  ownership  or  right  o^ 
possession  in  the  plaintiff  to  sustain  ejectment  against  one 
subsequently  entering  upon  the  premises.  The  nonsuit  was 
therefore  properly  granted. 

Judgment  affirmed. 

Norton,  J. — ^What  acts  done  upon  land  will  constitute  such 
a  possession  as  will  enable  a  party  to  maintain  an  action  ot 
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ejectment  against  one  afterwards  entering,  may  depend  upon 
the  intent  wiih  which  such  acts  were  done,  to  be  gathered 
from  the  acts  themselves  and  other  surrounding  circumstances. 
To  maintain  an  averment  that  the  plaintiff  was  the  owner 
and  entitled  to  the  possession  of  the  premises  in  question  in 
January,  1859,  he  proved  that  another  person,  under  whom 
he  claimed,  had,  more  than  three  years  before  that  date,  built 
a  brush  fence  from  two  to  three  feet  high,  and  having  one  or 
two  gaps  in  it,  around  the  premises.  I  think  it  cannot  be 
said  that,  in  the  absence  of  any  other  proof,  it  was  error  in 
the  Court  to  hold  that  the  proof  did  not  sustain  the  averment, 
and,  in  consequence,  to  nonsuit  the  plaintiffi 
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THE  SUPREME  COURT, 

APRIL  TERM,   1863 


HEIBS  OP  KIETO  v.  OAEPENTEE. 

Daasttm  or  Bufeekb  Gotjbt— Law  or  tbb  Lbase.— Although  a  porevloiu  rnUnf 
of  the  Appellate  Oonrt  upon  a  point  directly  made  la,  as  to  all  sabeeqnent  pco- 
oeedingB,  a  final  adjudication,  yet  when  the  ruling  relatea  to  a  matter  of  faok  it 
can  only  be  inyoked  where  the  hct  reappears  under  the  same  droomstsnoes  in 
which  it  was  originally  presented. 

IbxK— WHEir  BuFBEMX  CouBT  MOT  BouKD  BT  ITB  Dboibiok.— Thus  where,  on  a 
prorious  appeal,  a  document  in  the  Spanish  language  was  construed  and  its  legal 
effect  declared,  the  decision  being  based  upon  an  erroneous  translation  of  the  in- 
strument, and  on  a  second  appeal  a  different  and  correct  translation  was  presented: 
Eeld,  that  the  Appellate  Court  was  not  bound  by  the  former  decision,  so  fiar  as  It 
was  induced  by  the  inaccuracy  of  the  translation. 

Pbibuxftioms  as  to  Mexioak  Obants.— Presumptions  are  only  indulged  to  supply 
the  absence  of  facts.  There  can  be  no  presumption  against  ascertained  and  estab- 
lished facts.  The  presumption,  therefore,  of  a  grant  ftom  the  long  possession  of 
land  is  repelled  and  destroyed  by  the  production  or  proof  of  the  instrument  under 
which  the  possession  was  held. 

XiTLB  BT  Pbxscbiptioit. — To  establish  a  prescriptlTe  title  under  the  Spanish  law 
or  to  constitute  a  foundation  for  adyerse  possession  at  the  common  law,  the  in- 
strument under  which  the  occupant  entered  and  claims  the  premises  must  purport 
in  its  terms  to  transfer  the  title— must  be  such  as  would  in  fact  pass  the  title,  had 
it  been  executed  by  the  true  owner  in  proper  form  (with  the  ezceotion  perhaps  of 
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a  contract  to  conyey  alter  payment  of  the  consideration)  and  the  occnpani 

[456]  must  #haYe  entered  under  it  in  good  faith,  in  the  belief  that  he  had  a  good  right 
to  the  premiaes,  and  with  the  intention  to  hold  them  against  the  whole  world. 

PsimoN  roB  Grant.— A  petition  presented  to  a  Mexican  Goyemor  for  the  par- 
pose  of  obtaining  a  grant  of  land  is  no  part  of  the  grant.  It  is  only  the  declara- 
tion of  the  party  who  made  it,  or  of  the  pariy  by  whose  authority  it  was  made, 
and  is  open  to  explanation. 

ISxaoks  GBAirr.— The  grant  is  the  operative  instrument,  and  the  representationa 
■  made  to  the  Goyemor  caimot  control  the  course  or  nature  of  the  title.  If  those 
representations  were  in  truth  erroneous,  and  the  mistake  in  them  affected  the  grant 
in  any  respect,  the  fact  could  only  be  made  aAilable  by  the  Govemmeni 

Ideu— CoKDmoNS  IS.— A  Mexican  Governor,  in  1843,  had  authority  to  remove  the 
restraint  upon  alienation  contained  in  a  condition  annexed  to  a  grant  of  land  made 
by  a  previous  Governor,  in  1834. 

Idbm— PABTrnoN  auono  Heibs.— Nieto,  under  a  permission  from  the  Spanish 
Government,  in  1784,  to  graze  his  cattle  on  a  tract  of  land  in  Los  Angeles,  took 
possession  of  said  tract  and  occupied  it  until  his  death  in  1804;  subsequent  to 
which,  his  four  sons  continued  the  occupation  under  the  same  permission,  but 
claimed  to  be  the  owners  of  the  premises.  In  1832,  two  of  the  sons  died,  both  of 
them  leaving  widows  and  one  of  them  five  children,  surviving.  In  1833,  the  two 
sons  and  the  widows  verbally  agreed  upon  a  partition  of  the  premises,  and  to 
apply  to  the  Governor  of  the  Department  for  separate  grants  to  them  for  the 
portions  received  by  them  respectively  on  their  partition.  A  partition  was  accord- 
ingly made,  and  a  petition  was  presented  to  the  Governor  representing  that  in  1784 
Gov.  Fages  had  granted  the  premises  to  their  ancestor,  Nieto,  and  given  him  the 
possession  thereof,  but  that  the  title  papers  had  been  misplaced,  and  asking  thai 
separate  titles  be  awarded  to  them  for  the  several  portions  received  by  them  on 
iheir  partition.  Upon  the  petition  a  decree  was  made  by  the  Governor,  July  27th, 
1833,  declaring  that  the  parties  were  owners  in  fee  of  the  premises  and  designating 
the  portion  falling  to  each,  and  directing  tha  t  j  iridical  possession  be  given  to  them. 
Afterwards,  December  21st,  1833,  a  further  decree  was  made  by  the  Gtovemor  di- 
recting the  execution  of  the  titles,  and  delivery  of  juridical  possession,  and  in  1834 
the  several  grants  solicited  were  issued.  In  the  grant  to  Josef  a  Oota^  the  widow 
having  the  five  children,  was  a  recital  that  she  had  shown  herself  entitled  to  the 
estate  of  the  deceased  Nieto,  and  the  form  of  the  granting  clause  was  a  declaration 
to  her  of  the  ownership  of  the  land.  Her  grant  contained  the  usual  conditions 
annexed  to  grants  in  colonization.  In  1843,  the  Governor  having  released  the 
condition  against  alienation,  she  conveyed  the  land  to  the  defendant.  The  plain- 
tiff are  the  children  of  Josefa  Cota  and  her  husband  the  son  of  Nieto,  and  seek 
to  recover  the  land  upon  the  ground  that  a  title  vested  in  them  on  the  death  of 
their  father  as  his  heirs,  which  their  mother  Josefa  had  no  authority  to  convey. 
It  was  shown  upon  the  trial  that  Nieto  never  had  any  tiUe  from  the  Spanish  Gov- 
ernment, but  only  a  written  permission  to  graze  cattle  ui>on  the  tract  of  which  he 
took  possession:  Held,  1st,  that  the  presumption  of  title  from  the  long  possession 
of  Nieto  and  his  children  was  repelled  and  destroyed  by  the  instrument  under 
which  such  possession  was  had;  2d,  that  by  the  possession  under  the  written  per- 
mission no  title  was  acquired  by  prescription;  3d,  that  neither  by  the  averments 

[457J  in  the  petition,  nor  by  any  of  the  recitals  in  *the  decrees  of  the  Governor,  or 
in  the  grant  to  Josefa  was  she  or  the  defendant  estopped  from  denying  that 
Nieto  and  his  children  had  any  title  to  the  land;  and  4th,  that  the  title  remained 
in  the  Mexican  Government  until  the  decree  of  concession  made  by  the  Governor 
in  1833,  which  was  followed  by  the  grants  of  the  separate  parcels  in  1884;  and  that 
therefore  the  plaintiflh  had  no  titie,  and  could  not  recover. 

Appeal  from  the  First  Judicial  District. 
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This  was  an  action  of  ejectment  to  recover  the  possession 
of  a  tract  of  land  situated  in  the  county  of  Los  Angeles, 
known  by  the  name  of  **  Santa  Gertrudis.''  The  case  was 
before  this  Court  at  the  April  Term  of  1857,  and  is  reported 
in  7  Cal.  527.  The  judgment  in  the  lower  Court  was  for  the 
defendant;  this  Court  reversed  the  judgment  and  remanded 
the  cause  for  a  new  trial.  On  the  second  trial,  judgment  was 
recovered  by  the  plaintiffs,  and  on  appeal  of  the  defendant 
the  case  was  again  before  the  Court  at  the  July  Term,  1858. 
By  the  [^decision  then  rendered  the  judgment  of  the  Court 
below  was  reversed  and  that  Court  directed  to  enter  judgment 
for  the  defendant.  The  following  opinion  was  at  the  time 
filed  by  Burnett,  J. — ^Field,  C.  J.  concurring  specially  in  the 
judgment,  but  not  in  the  opinion : 

'*  The  main  facts  of  this  case  are  stated  in  the  report  found 
in  7  Cal.  527.  The  case  was  retried  in  the  District  Court, 
where  the  plaintiffs  had  judgment,  and  the  defendant  ap- 
pealed. 

'*The  only  question  now  to  be  determined  is  whether  the 
sale,  as  made  by  Josefa  Cota  to  the  defendant,  was  authorized 
by  order  of  Governor  Micheltorena. 

**That  the  Governor  issued  an  official  document  directed 
to  A.  F.  Coronel,  then  Alcalde  at  Los  Angeles,  and  invested 
with  the  powers  of  Judge  of  the  Court  of  First  Instance,  and 
ex  o^fcto  Notary  Public,  is  certain;  and  that  this  document 
directed  this  officer  to  authorize  Josefa  Cota  to  sell  the  land 
is  equally  clear.  But  this  official  order  itself  having  been 
lost,  and  no  copy  preserved,  its  contents  could  only  be  shown 
by  parol  testimony.  It  is  proven  conclusively  that  Coronel 
acted  only  in  the  capacity  of  Notary  Public,  and  that  he  did 
no  act  as  Judge  of  the  Court  of  First  Instance. 

*'  We  must  presume  that  Governor  Micheltorena  had  before 
him  the  title  papers,  otherwise  he  could  have  had  no 
competent  evidence  *that  Josefa  Cota  had  any  interest  •  [458] 
in  the  land,  or  that  the  heirs  of  her  deceased  husband 
had  any  title  to  it.  From  an  inspection  of  the  title  papers, 
he  would  see  that  Josefa  Cota  held  the  land  under  the  grant, 
as  the  widow  of  her  deceased  husband,  and  as  the  natural 
guardian  of  the  children.  The  grant  was  made  to  her  in  this 
capacity.     A  grant  of  a  similar  character  may  be  found  in 
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{he  case  of  ArgueUo  y.  The  United  States,  18  How.  542.  In 
that  case,  the  Governor,  in  his  decree  of  twentyH3ixth  of 
NoTember,  1835,  declared  the  ownership  to  be  in  the  minor 
heirs  of  the  deceased;  and  in  the  grant  of  the  next  day  he 
declares  Jos^  Estrada  to  be  the  owner,  after  having^rs^  stated 
that  he  had  petitioned  in  the  name  of  his  wards.  So,  in  this 
case,  the  heirs  of  Nieto  were  first  declared  by  Gk>Yemor 
Figueroa,  to  be  the  owners  of  the  property  in  fee  simple, 
and  then  states  that  Josef  a  Cotawas  the  widow«of  one  of 
these  heirs;  and  when  the  grant  was  afterwards  issued,  it  was 
issued  to  Josefa  Cota,  widow  of  Don  Antonio  Maria  Nieto. 

^^We  think  it  clear  that  the  order  of  Micheltorena  was  in- 
tended to  direct  a  sale  of  the  entire  interest  of  all  the  parties 
claiming  under  the  grant.  The  reasons  stated  in  the  order, 
as  given  by  one  of  the  witnesses,  show  this.  In  fact,  we  can 
see  no  reason  for  any  sale  of  less  than  the  full  title.  Under 
the  circumstances  then  existing,  the  Governor  could  not  have 
intended  anything  less  than  a  sale  of  the  full  property.  We 
must  presume,  also,  that  Governor  Micheltorena  knew  the 
full  effect  of  the  title  papers,  and  of  the  order  given  by  him. 
We  must  also  presume  that  the  officer  to  whom  the  order  was 
directed  did  his  duty  in  carrying  it  out.  As  Governor 
Figueroa  had  the  right  to  bind  the  heirs  of  Manuel  Nieto, 
in  making  the  partition  between  them  in  1833,  so  Michel- 
torena had  the  power  to  bind  the  heirs  of  Antonio  Maria 
Nieto,  by  directing  a  sale  of  their  property  in  1843.  And 
there  was  just  as  much  reason  for  Micheltorena  to  decree  the 
sale  as  for  Figueroa  to  decree  a  partition.  In  both  cases  the 
acts  were  direct  and  simple,  and  accomplished  the  end  in- 
tended in  the  most  expeditious  manner.  As  it  was  necessary, 
in  any  view  of  the  matter,  to  procure  the  order  of  the  Gov- 
ernor, it  was  most  natural  and  proper  that  he  should  at  once 
grant  a  full  power  of  sale,  without  requiring  the  widow  to 
incur  the  expense  and  delay  of  regular  judicial  pro- 
[459]  ceedings.  All  the  facts  and  cir-^cumstances  of  the 
case  satisfy  us  that  the  only  thing  left  for  Coronel  to 
do  was  the  act  of  a  Notary  in  properly  executing  the  instru- 
ment of  sale. 

''Our  conclusion  is,  that  the  sale  made  by  Josefa  Cota  to 
the  defendant  was  just  and  fair,  under  the  then  existing  eir- 
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otunstances;  that  it  was  authorized  by  the  order  of  Goyemor 
Micheltorena,  and  should  not  now  be  disturbed. 

'^  Judgment  reversed,  and  the  Court  below  will  render 
judgment  for  defendant." 

A  rehearing  was  subsequently  granted,  and  the  case  was 
reargued  at  the  Ootober  Term  of  1859,  when  the  previous 
decision  of  the  Court  on  the  second  appeal  was  afiirmed.  The 
defendant  having  in  the  meantime  died,  the  Court  directed 
its  judgment  to  be  entered  as  of  the  July  Term,  1858,  nunc 
pro  tunc.  No  opinion  was  rendered  on  the  reaffirmance  of 
the  previous  decision,  but  the  Justices  stated  at  the  time  that 
so  soon  as  the  pressure  of  other  buiness  would  permit  they 
would  prepare  and  file  one  in  the  case.  In  pursuance  of  this 
statement  an  opinion  was  filed  at  the  present  term.  By  stipu- 
lation between  the  parties,  the  record  on  the  first  appeal,  and 
the  record  on  the  present  appeal,  can  both  be  referred  to  and 
treated  as  constituting  but  one  record,  and  as  filed  on  the 
present  appea] 

Breni^  SaunderRj  and  Heyden/ddi^  forPlaintifEs  and  Bespon- 
dents. 

I.  The  decision  of  the  Court  in  this  case,  on  the  first 
appeal,  has  settled  the  question  whether  or  not  Manuel  Nieto, 
the  ancestor  of  the  plaintiffs,  had  received  from  the  Spanish 
Government  a  grant  of  a  tract  of  land  embracing  the  premises 
in  controversy.  That  he  had  such  a  grant,  and  a  perfect  title 
by  virtue  of  it,  must  be  taken,  in  the  further  consideration  of 
the  case,  as  established  facts.  (7  Cal.  527;  Dewey  v.  Gray^  2 
Id.  374;  Clary  v.  Hoagland,  6  Id.  687;  Washington  Bridge  Co. 
V.  Stewart,  3  How.  424;  The  Santa  Maria,  10  Wheat.  442; 
Simple  V.  Anderson,  4  Gilm.  546;  Meredith  v.  Naish,  4  Stew.  & 
Port.  59;  Stiver  v.  Stivet\  3  Ohio,  19;  Spaffordy.  Bradley,  20 
Id.  79;  Hobaon  v.  Doe,  4  Black.  489;  Hosaack's  Execulors  v. 
Bodgera,  25  Wend.  313.) 

*II.  The  claim  of  ownership  of  the  original  tract  [460] 
of  land  possessed  by  Manuel  Nieto,  made  by  his 
children,  and  accompanied  in  1832,  the  time  of  the  death  of 
the  father  of  the  plaintiffs,  by  an  uninterrupted,  notorious, 
and  respected  possession,  according  to  metes  and  bounds,  for 
a  term  of  forty-eight  years,  is  sufficient  to  maintain  ejectment 
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for  the  whole  tract  of  land,  even  though  the  claim  of  owner- 
ship may  have  been  founded  on  a  bare  permission  to  graze 
cattle,  or  upon  any  other  defective  or  even  void  instrument  oi 
writing. 

There  are  many  decisions  illustrating  this  doctrine,  but 
none  so  rich  and  copious  as  the  case  of  La  Fronibois  y.  Jackson^ 
8  Cow.  690.  Six  members  of  the  Court  deliyered  opinions, 
elaborately  discussing  the  doctrine  now  in  question,  and 
announcing  a  unanimous  judgment  of  the  Court. 

La  Frombois  claimed  against  the  lessee  of  Smith  eial.  sl 
tract  of  land,  and  relied  upon  adverse  possession  under  color 
of  title.  Upon  the  trial,  the  document  under  which  he  claimed 
title  was  produced,  and  it  certainly  was  more  defective  than 
even  the  written  permission  to  graze  cattle  mentioned  in  the 
special  finding  in  this  cause.  ''It  is  not  necessary,"  said 
Chancellor  Jones,  ''to  constitute  an  adverse  possession,  that 
it  should  have  commenced  under  an  effectual  deed.  If  the 
possessor  claims  under  written  evidence  of  title,  and  on 
producing  that  evidence  it  proves  defective,  the  character  of 
his  possession  as  adverse  is  not  affected  by  the  defects  of  his 
title.  If  the  entry  is  under  color  of  title,  the  possession  will 
be  adverse,  however  groundless  the  supposed  title  may  be.** 
The  whole  case  is  referred  to  as,  in  every  line,  embracing 
principles  directly  analogous  to  the  one  under  consideration, 
and  as  established  beyond  controversy  that  the  possession  of 
the  children  of  Manuel  Nieto,  accompanied  by  a  claim  of  title, 
even  though  that  title  be  ever  so  defective,  established  an 
adverse  possession  to  all  the  world,  and  in  the  year  1834  had 
ripened  into  so  robust  a  right  as  to  have  enabled  the  parties 
then  to  have  maintained  ejectment  against  all  the  world,  which 
right  has  never  been  lost  by  the  appellants  owing  to  infancy. 

In  Louisiana,  in  Bernard  v.  Shaw  et  dl.,  9  Martin,  49,  the 
Courts  have  gone  farther,  deciding  that  claim  of  titie 
[461]  is  sufficient  ^to  color  the  possession,  even  though  it 
was  based  upon  a  deed  absolutely  void;  and  this  de- 
cision establishes  the  identity  of  the  doctrine  of  adverse  pos« 
session  in  the  civil  and  common  law.  And  so  in  Maryland, 
Oetting's  Lessee  v.  Hcdl,  1  Har.  &  John.  14-18. 

The  Court  should  have  presumed  a  grant  to  Manuel  Nieto 
or  his  children.     The  doctrine  of  presuming  a  grant  does  not 
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depend  upon  the  Court  being  satisfied  of  the  fact  that  such  a 
grant  was  once  made;  on  the  contrary,  the  presumption  is 
indulged  in  for  the  purpose  of  protecting  an  ancient  posses- 
sion, when  the  Court  is  even  satisfied  that  no  such  grant  was 
ever  in  fact  made. 

In  the  case  of  Eldridge  v.  Knotty  Cowper,  215,  Lord  Mans- 
field said:  "Lord  Cohe  says  somewhere  that  an  Act  of 
Parliament  may  be  presumed;  and  of  late  it  has  been  held 
that,  even  in  the  case  of  the  Crown,  which  is  not  bound  by 
the  statutes,  a  grant  may  be  presumed  from  great  length  of 
possession.  It  was  so  done  in  the  case  of  the  corporation  of 
Hull  and  Homer;  not  that,  in  snch  cases,  the  Court  really 
thinks  such  a  grant  has  been  made,  because  it  is  not  probable 
ill  grant  should  have  existed  without  its  being  on  record,  but 
they  presume  the  fact  for  the  purpose,  and  from  a  principle 
of  quieting  the  possession." 

But  a  much  stronger  case  of  presumption  than  is  needed 
in  the  case  at  bar  is  presented  by  GoodLUUe  v.  Baldwin,  11 
East.  488.  This  was  a  case  where  it  was  shown  affirmatively 
that  the  premises  were  taken  possession  of  by  encroachment 
upon  the  Crown  lands,  without  any  pretense  of  title;  that, 
for  a  portion  of  the  premises,  the  possession  was  taken  about 
fifty-five  years  before  the  commencement  of  the  suit,  and  for 
the  balance  about  forty  years  previous  to  the  same  period. 
The  original  possessor  died  about  nineteen  years  before  the 
commencement  of  the  suit;  and  two  years  after,  or  seventeen 
years  before  issuing  the  process,  plaintiff  was  ousted,  so  that 
for  a  portion  of  the  premises  it  was  shown  affirmatively  that 
there  was  only  a  possession  of  twenty-three  years;  that  this 
possession  was  by  encroachment,  or  squatting,  on  the  Crown 
lands;  that  there  was  no  claim  of  grant  or  ownership;  and 
that  plaintiff  had  been  out  of  possession  seventeen  years. 
Upon  this  state  of  facts,  Graham,  Baron,  holding  circuit  at 
Oloucester  in  1809,  nonsuited  the  plaintiff.  After- 
wards, before  the  King's  *Bench,  the  plaintiff  moved  [462] 
for  a  new  trial  upon  the  above  facts,  which  was  granted 
by  the  Court,  Lord  EUenborough,  Chief  Justice,  holding  that 
on  the  above  state  of  facts  there  was  no  difficulty  in  pre- 
suming a  grant,  unless  it  could  be  shown  that  the  Crown  was 
forbidden  by  Act  of  Parliament  from  granting  the  premises 
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in  dispute,  and  that  it  was  the  daily  habit  of  the  Courts  to 
presume  grants  from  the  Crown  upon  an  uninterrupted  pos- 
session of  twenty  years. 

Afterwards,  upon  the  second  trial,  defendant  having  shown 
that  Stat.  20  Car.  2  absolutely  forbade  the  Crown  from  alien- 
ating these  lands,  the  Court  held  that  no  grant  could  be  pre- 
sumed against  the  express  provisions  of  the  statute. 

But  in  the  present  case  there  exists  no  such  difficulty  as  in 
Goodlittle's  case,  because  the  Spanish  Governors  of  the  Pro- 
vince of  California  indubitably  had  the  power  to  grant  the 
lands  of  the  King  of  Spain.  It  is  expressly  conferred  on 
them  by  the  twelfth  section  of  the  Ordinance  of  1754,  (see 
2  White's  Becop.  66,)  and  is  expressly  recognized  and  upheld 
by  the  Supreme  Court  in  United  States  v.  Clarke,  8  Pet.  452, 
in  the  most  unqualified  manner,  in  a  case  where  the  Sovereign 
himself  was  impeaching  the  validity  of  a  grant  made  by  his 
representative.  The  same  doctrine  is  asserted  in  6  Pet.  728, 
and  9  Id.  759. 

It  is  contended,  then,  that  the  doctrine  laid  down  by  Lord 
Mansfield  in  Cowper,  and  Lord  Ellenborough  in  Goodlittle's 
case,  applies  to  the  case  at  issue,  notwithstanding  that  the 
special  verdict  shows  that  there  was  in  fact  no  grant,  and  that 
hence  the  whole  doctrine  of  presumption  of  grants  is  appli- 
cable to  this  case  upon  the  other  facts  found. 

The  special  verdict  shows  that  Josefa  Cota  and  her  childrea 
resided  on  the  land  until  1843,  when  she  sold  to  defendant, 
who  then  entered  into  possession. 

Manuel  Nieto  entered  into  possession  in  1784  or  in  1790, 
and  the  plaintiffs,  his  grand-children,  only  lost  their  posses- 
sion in  the  year  1843,  and  hence  a  possession  of  fifty-three 
years  is  shown.  During  this  entire  period  the  special  verdict 
reveals  successive,  continuous,  and  notorious  acts  of  posses- 
sion and  ownership.  ''After  the  death  of  Manuel 
[463]  Nieto,  in  1804,  his  children  continued  to  *occupy  the 
tract  of  land  above  described,  with  bound€iries  above 
specified."  '*From  1796  to  1833  the  said  tract,  with  the  said 
boundaries  above  specified,  were  known  and  respected  by  the 
neighbors." 

Again :  "  Juan  Jos^  Nieto,  Manuel  Nieto,  Josefa  Costa,  and 
Catarina  Buis,  in  1833,  agreed  verbally  to  make  a  partition  of 
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the  lands."  What  greater  act  of  ownership  could  there  be 
than  this?  And  what  more  explicit  recognition  of  the  owner- 
ship than  when  the  Government  ratified  and  sanctioned  the 
partition? 

Again,  the  special  verdict  says:  "The  neighbors  respected 
the  tract  of  land  with  its  boundaries."  How  respected?  By 
submitting  to  the  claim  of  ownership  of  the  Nieto  children, 
and  permitting  them  to  have  the  sole  and  exclusive  use  of 
this  immense  tract  of  land  for  the  benefit  of  their  immense 
herds  of  horses  and  cattle.  It  is  contended,  then,  that  these 
claims  and  acts  of  ownership  are  sufficient  to  have  forced  the 
Court  to  have  presumed  a  grant  of  the  premises  to  them, 
**  for  the  purpose  of  quieting  the  possession." 

Why  should  the  neighbors  respect  the  possession  of  the 
Nietos  unless  they  were  the  owners?  And  why  should  the 
officers  of  the  Spanish  Crown  tacitly  acquiesce  in  this  ex- 
clusive claim  and  possession  unless  there  was  a  title? 

6  Manning,  Granger,  and  Scott  (6  Eng.  Com.  Law  Bep. 
861.)  This  case  contains  an  immense  quantity  of  learning 
and  facts.  The  point  in  issue  was  this:  In  1564,  Queen 
Elizabeth  granted  the  Manor  of  Langdon  to  ancestors  of 
plaintiffs,  including  the  right  of  wrecks;  but  the  grant  was 
not  in  such  terms  as  to  include  the  littus  maris,  or  the  land 
between  high  and  low  water  mark,  and  the  locus  in  quo  of  the 
alleged  trespass  was  on  the  litiua  maris.  By  the  evidence 
upon  which  plaintiff  rested  his  case,  it  appears  that  for  at 
least  forty  years  he  had  been  in  the  habit  of  taking  from  be- 
tween the  high  and  low  water  mark  sand,  ore-weeds,  and 
stones,  and  that  no  other  person,  except  the  plaintiff,  or  by 
his  license,  had  done  so.  Also,  that  wrecks  had  been  taken 
on  two  or  three  occasions  by  the  plaintiff,  on  the  locus  in  quo, 
and  applied  to  his  own  use.  Now  here  was  a  grant  offered  in 
evidence,  and  relied  on,  which  excluded  the  idea  of  a  grant 
of  the  lUivs  maris. 

Per  Lord  C.  J.  Tindal:   "The  grant  of  Elizabeth 
gives  the  *right  of  wreck,  which,  according  to  Lord     [464] 
Hale  affords  strong  grounds  for  presuming  that  the 
soil  between  high  and  low  water  mark  is  intended  to  pass  by 
it.     And  there  was  besides  a  considerable  body  of  evidence 
of   acts  done  by  the  plaintiff,  and  those   under  whom  he 
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claimed,  that  raised  a  strong  and  almost  irresistible  pre- 
sumption that  they  were  the  owners  of  the  soil." 

As  in  the  case  at  bar,  the  facts  negatived  the  existence  of 
a  grant  for  the  locus  in  quo,  yet  from  the  acts  of  ownership 
for  forty  years  the  Court  presumed  everything  that  was  neces- 
sary to  sustain  plaintiff's  right  of  action. 

One  other  case  only  will  be  quoted  in  final  illustration  of 
this  principle,  decided  by  the  Supreme  Court  of  the  United 
States— MfcMZ  et  ah,  v.  United  States,  9  Peters,  769.  This 
was  a  claim  for  near  three  hundred  leagues  of  land,  which 
was  sustained  by  the  Court,  thereby  reversing  the  decision  of 
the  lower  Court. 

''Anything  which  would  make  the  ancient  appropriation 
good,  (Cowp.  110,)  if  it  could  have  had  a  lawful  foundation, 
for  whatever  may  commence  by  grant  is  good  by  prescription. 
(1  EoU.  Ab.  512;  4  Mod.  65;  1  Saun.  345.)  The  length  of 
time  which  brings  a  given  case  within  the  legal  presumption 
of  a  grant,  charter,  or  license,  to  validate  a  right  long  en- 
joyed, is  not  definite,  depending  upon  its  peculiar  circum- 
stances. In  this  case,  we  think  it  might  be  presumed  in  less 
time  than  when  the  party  rested  his  claim  on  prescriptive  pos- 
session alone.  There  is  every  evidence,  short  of  the  sign 
manual  or  order  of  the  King,  approving  and  confirming  this 
grant;  and  if  that  were  wanting  to  secure  a  right  of  property 
to  land  which  has  been  held  as  these  have  been,  the  law  would 
presume  that  it  once  existed,  but  was  lost  in  lapse  of  time 
and  change  of  Government,  the  more  especially  as  by  the 
laws  of  Spain  the  presumption  for  the  period  of  ten  years 
has  the  same  effect  as  twenty  years  by  the  principles  of  the 
common  law." 

III.  Whatever  might  be  the  truth  concerning  the  original 
title  of  Manuel  Nieto  and  his  children,  yet  Josefa  Cota,  the 
mother  of  the  plaintiffs,  and  their  natural  guardian,  and  the 
defendant,  her  grantee,  are  estopped  from  denying  the  orig- 
inal title  of  Manuel  Nieto  and  his  children  to  the  lands  in 
dispute. 

Antonio  Maria  Nieto,  son  of  Manuel  Nieto,  and 
£465]     father  of  plaint-*iffs,  being  in  the  peaceable  posses- 
sion of  the  premises  in  dispute,  claiming  to  own  them, 
intermarried,  in  the  year  1815,  with  Josefa  Cota,  the  mother 
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of  plaintiffs,  and  grantor  of  defendant.  Thence,  necessarily, 
Josefa  Cota,  the  wife,  made  entry  in  1816  upon  the  lands  in 
dispute  in  subordination  to  the  title  of  Antonio  Maria  Nieto, 
her  husband,  and  continued  to  reside  upon  said  lands  until 
1834  under  the  same  title,  because  it  is  not  contended  that 
she  ever  acquired  any  adverse  right  until  1834. 

Luciano  Ghrijalba,  who  presented  the  petition  to  Governor 
Figueroa  upon  which  the  alleged  title  issued,  represents  that 
he  acts  for  Juan  Jos^  Nieto,  who  is  the  head  of  the  Nieto 
family.  Now,  Josefa  Oota  and  her  grantee,  the  defendant, 
claim  under  the  title  which  Figueroa  issued  in  pursuance  of 
the  request  of  Grijalba;  hence  they  recognize  his  authority 
and  agency,  and  are  bound  by  his  declarations  made  within 
the  sphere  of  his  agency.  Now,  every  line  of  his  petition 
asserts  the  title  of  Manuel  Nieto  and  his  children;  are  not 
Josefa  Cota  and  her  grantee  bound  by  his  representations? 
Again:  the  primary  decree  of  Qt)vemor  Figueroa  of  twenty- 
seventh  'TUy,  1833,  expressly  declares,  not  only  the  title  of 
Manuel  xiieto  and  the  long  and  ancient  possession  of  himself 
and  family  of  the  lands  described  in  the  map,  but  declares 
that  he  himself  had  actually  seen  the  title  papers  issued  fco 
Manuel  Nieto  by  Governor  Fages;  and  the  alleged  grant 
under  which  Josefa  Cota  and  her  grantee,  the  defendant, 
claim  title,  specifically  refers  to  the  primary  decree,  and  re- 
cites that  the  consideration  of  the  instrument  itself  is  the  fact 
that  she,  Josefa  Cota,  '*  had  shown  that  she  is  entitled  to  the 
estate  of  the  deceased  Manuel  Nieto;"  that  she  had  "  had  the 
ancient  and  peaceable  possession  of  the  described  premises." 
Now,  then,  is  not  Josefa  Cota,  and  consequently  her  grantee, 
estopped,  by  the  recitals  upon  her  title  itself,  from  denying 
the  original  title  of  Manuel  Nieto?  It  is  confidently  claimed 
that  she  is  estopped,  and  that  her  grantee,  the  defendant, 
claiming  under  the  same  title  papers,  is  also  estopped.  (4 
Comyn's  Dig.  verbo  Estoppel,  195.)  An  estoppel  is  where  a 
man  is  concluded  by  his  own  act,  or  acceptance,  to  say  the 
truth.  (Co.  L.  352  a.)  And  it  may  be  by  matter  of  record^ 
of  writing,  or  in  partis.  By  matter  of  record — ^as  if  the 
King  by  his  letters  patent  grants  lands  to  B,  ^claim-  [466} 
ing  nothing  in  the  freehold,  B  cannot  say  afterwards 
against  the  King  that  he  was  enfeoffed  by  A.     ''  So  a  man 
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may  be  estopped  by  acceptance  of  rent,  so  by  entry,  or 
livery,"  etc.  (Co.  L.  352  a.)  Then  Josefa  Cota  would  be 
estopped  by  recitals  in  grant,  because  she  made  entry  and 
claim  under  it.  So,  if  defendant  has  entered  into  possession 
under  the  plaintiflT,  he  shall  not  be  permitted  while  he  is  in 
possession  to  controyert  the  plaintiff's  title.  (1  Nott  &  Mc- 
Cord,  373  n;  Teller  d  al  y.  Buries  et  al.,  9  Johns.  179,  180; 
10  Id.  178-435;  HUl  v.  Streder,  5  Cow.  530;  Adams  on  Eject. 
47,  note  1.) 

In  New  York,  in  Phdan  and  Wife  v.  KeUey,  25  Wend.  389, 
this  very  case  is  decided.  It  would  be  difficult  to  find  a  case 
more  analogous.  The  law  in  that  case,  as  existing  in  England 
and  the  United  States,  was  clearly  laid  down  by  Chief  Justice 
Nelson.  It  was  there  held  that  where  the  father  held  a  bare 
possessory  right  to  land,  and  upon  his  death  his  family  suc- 
ceeded to  his  possession,  two  of  the  sons  could  not  acquire 
an  adverse  title  to  that  of  the  father,  and  that  the  sister  was 
entitled  to  recover  on  the  possession  of  the  father,  though 
her  brothers  had  acquired  and  assigned  to  defendant  the  true 
and  valid  title.  In  that  case  the  estoppel  worked  upon  the 
brothers;  in  this  case  it  is  invoked  against  the  mother,  the 
guardian  of  the  infant  plaintiffs,  whose  special  duty  it  was  to 
protect  their  rights. 

Josefa  Cota  came  into  possession  in  1815,  under  the  title 
of  Antonio  Maria  Nieto,  her  husband,  who  was  in  possession, 
claiming  as  owner.  How,  then,  can  she  be  permitted  to 
assert  an  adverse  title,  or  her  grantee?  The  English  cases 
cited  in  Wendell  fully  sustaiin  this  doctrine  (29  English  Com. 
L.  16;  30  Id.  67)  and  apply  it  to  the  grantee. 

Upon  the  death  of  the  father  of  plaintiffs,  in  1832,  their 
mother,  Josefa  Cota,  became  defado  and  dejure  their  guard- 
ian. At  that  time  it  is  not  pretended  that  she  had  any  title; 
but  she  was  in  possession  under  the  claim  of  title  inherited 
by  her  children,  and  though  living  upon  the  premises  in  dis- 
pute since  the  year  1815,  she  never  pretended  to  have  acquired 
any  right  to  the  lands  previous  to  1834,  and  whatever  rights 
she  may  have  acquired  adverse  to  plaintiffs  were  ao- 
[467]  quired  in  1834,  at  a  time  when  they  were  infants,  *when 
she  was  their  natural  guardian,  and  when  she  was  in  po8< 
session  under  their  claim  of  title,  and  in  no  other  way  whatever. 
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lY .  The  documents  issned  in  1834  by  Governor  Figaeroa, 
and  called  grants,  and  relied  on  bj  defendant  in  his  answer 
as  such,  are  not  in  fact  grants,  nor  were  they  intended  to  be 
such,  but  were  asked  and  given  simply  for  the  purpose  of 
serving  as  a  solemn  and  official  recognition  on  the  part  of  the 
Mexican  authorities  of  the  ancient  title  and  possession  of 
Manuel  Nieto,  held  under  the  Grown  of  Spain,  and  at  the 
time  of  recognition  descended  to  and  vested  in  his  lawful 
heirs. 

In  April,  1822,  the  Province  of  California  first  recognized 
the  successful  revolution  which  established  the  independence 
of  the  Mexican  Bepublic.  This  revolution  found  the  children 
of  Manuel  Nieto,  including  Antonio  Maria  Nieto,  the  father 
of  plainti£Es,  in  the  peaceable  and  notorious  possession  of  the 
entire  Nieto  tract  of  land,  and  making  a  claim  of  ownership 
thereto.  The  desire  to  obtain  a  solemn  recognition  of  the 
ancient  titie  of  their  father  from  the  new  and  revolutionary 
Government  naturally  influenced  the  children  of  Manuel 
Nieto,  at  the  head  of  whom  stood  the  eldest  son  Juan  Jostf 
Nieto,  as  appears  by  the  petition  of  Grijalba.  This  desire 
was  reasonable.  The  tract  of  land  occupied  by  them  was 
immense,  and  was  daily  becoming  more  valuable  beneath  the 
influence  of  the  increasing  population  of  California.  The 
evidence  and  the  documents  in  partition  reveal  the  anxiety  of 
the  Nieto  family  to  obtain  a  recognition  of  the  original  title. 
They  constantly  made  the  claim  of  ownership,  while  they 
never  petitioned  to  have  the  land  granted  to  them.  The 
petition  of  Luciano  Grijalba  to  Governor  Figueroa  expresses 
two  objects:  the  one,  the  recognition  of  the  title  of  Manuel 
Nieto,  rendered  necessary  by  the  loss  of  the  original  papers; 
and  the  other,  the  sanction  of  the  Government  of  tiie  partition, 
and  the  issuing  of  separate  documents  to  the  heirs,  respectively, 
of  the  separate  parcels;  and  the  attention  of  the  Court  is  par- 
ticularly called  to  the  fact  that  this  petition  asks  to  have  the 
titie  of  ''Santa  Gertrudis"  issued  to  Josef  a  Cota  and  her 
children. 

In  pursuance  of  the  petition  of  Grijalba,  Governor  Figueroa 
determined  to  recognize  the  ancient  titie  of  Manuel 
Nieto,  and  *hence  executed  his  primary  decree   of     [468] 
twenty-seventh  July,  1833.     It  is  respectfully  sub- 
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mitted  that  this  decree  does  not  purport  to  grant,  but  simply 
recognizes  a  pre^'xistent  grant  to  Manuel  Nieto;  that  it  uses 
no  word  of  concession  or  grant,  but  only  "declares"  them  to 
be  owners.  The  words  "declare  to  be  owners,"  instead  of 
"grant,"  were  used,  ex  industria,  because  the  title  having 
already  vested  in  Manuel  Nieto  the  Mexican  Government 
held  nothing  in  the  lands  to  "grant."  How  could  Governor 
Figueroa  have  imdertaken  to  grant  that  which  he  declares  was 
already  granted  by  Governor  Fages  to  Manuel  Nieto?  It  is 
evident  that  Figueroa  was  simply  complying  with  the  desire 
of  the  Nieto  family,  and  recognizing  the  original  title,  and 
sanctioning  the  partition  of  the  entire  tract  into  four  parcels, 
representing  the  one-fourth  interest  of  each  of  the  children 
of  old  Manuel  Nieto. 

The  recitals  in  the  document  given  to  Juan  Jos^  Nieto  and 
in  the  one  given  to  Josefa  Cota  are  precisely  alike.  In  both 
it  is  stated  that  the  parties  had  proved  their  right  to  the 
estate  of  Manuel  Nieto,  deceased.  What  right  could  Josefa 
Cota  have  proven  to  the  estate  of  Manuel  Nieto?  None 
whatever.  She  was  a  stranger  to  his  blood,  and  only  repre- 
sented the  right  of  her  children.  In  neither  of  the  documents 
is  the  word  "grant"  used,  but  simply  the  party  is  "declared 
to  be  owner."  No  new  title  is  conferred  or  granted,  but  by 
virtue  of  one  already  existing  they  axe  "declared  to  be 
owners,"  and  there  is  a  specific  reference  to  the  decree  of 
twenty-seventh  July,  1833.  That  these  documents  were  not 
intended  to  operate  as  grants  may  be  gathered  from  another 
circumstance,  viz. :  the  omission  to  insert  the  usual  condition 
of  subjection  to  the  approval  of  the  Territorial  Deputation. 

Here  the  counsel  will  refer  to  two  depositions  taken  on  the 
trial  below.  This  reference  is  not  made  for  the  purpose  of 
eliciting  any  facts  concerning  the  case,  but  proposes  simply 
to  aid  the  Court  to  decide  upon  the  meaning  of  the  written 
documents  submitted  for  its  interpretation.  The  depositions 
are  one  of  C.  E.  Carr,  Clerk  of  the  United  States  District 
Court  for  the  Southern  District,  and  the  other  is  Captain  H. 
W.  Halleck. 

It  will  be  seen  from  a  perusal  of  these  depositions,  given 

by  two  gentlemen  whose  position  gives  them  the  best 

[469]     opportunities  of    testi-*fying    intelligently,  that    in 
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Mexican  grants  the  word  "conceder,  to  grant,"  was  a  tech- 
nical word;  and  that  the  word  ^'dedarar,  to  declare,"  has 
probably  never  been  used  but  in  the  single  case  of  the  Nieto 
grants;  and  that  grants,  as  an  ordinary  rule,  always  contained 
the  condition  of  subjection  to  the  approval  of  the  Assembly. 

It  is  an  historical  fact  that  Governor  Figueroa  was  an  able 
and  educated  man,  and  certainly  the  most  learned  of  the 
Mexican  Governors;  how  pregnant  with  meaning,  then,  is 
this  variation  from  the  usual  form? 

As  the  result  of  this  examination,  it  is  submitted  that  the 
document  relied  on  in  defendant's  answer,  and  referred  to  in 
the  special  verdict,  is  not  a  grant  to  Josefa  Cota,  but  is  simply 
a  solemn  recognition  of  the  ancient  Nieto  title,  and  delivered 
to  her  as  the  representative  of  the  plaintiffs,  and  that  so  far 
from  being  a  grant  to  her  the  said  document  recognizes  and 
establishes  beyond  question  their  title. 

It  will  be  vain  for  the  defendant  to  endeavor  to  escape  from 
the  notice  of  these  facts;  the  very  documents  he  relies  on. 
the  only  right  ho  claims,  bear  proof  upon  their  face  of  notice. 
But  even  this  is  not  necessary.  He  certainly  cannot  stand  in 
a  bettdr  position  than  his  grantor.  The  case  in  25  Wendell, 
and  in  2  and  3  Adolphus  &  Ellis,  19  and  20  Eng.  O.  L.  E., 
establish  the  principle  that  he  is  bound  in  the  same  manner 
as  his  grantor.  Nor  can  it  be  urged  that  the  plaintiffs  have 
been  guilty  of  laches,  as  will  appear  by  the  following  key  of 
their  ages,  as  set  out  in  special  finding.  Until  March,  1850, 
the  Mexican  laws  concerning  minority  were  in  force,  and 
majority  was  only  attained  at  the  age  of  twenty-five  years,  and 
no  limitations  less  than  ten  years  could  affect  a  right  to  real 
estate.  Petra,  the  eldest,  was  of  age  in  1841,  so  that  in  1850 
nine  years  had  only  elapsed,  and  then  the  new  law  of  limita- 
tions extended  her  right  five  years  from  1850.  This  action 
was  instituted  about  January,  1853.  Concepcion  was  of  age 
in  1844,  Diego  in  the  year  1848,  Jos^  Antonio  in  the  year 
1850,  Maria  Dolores  in  the  year  1851,  and  Jose  Jesus  in  the 
year  1852. 

James  A,  McDougaU  d  Soloman  A.  Sharpy  for  Defendants 
and  Appellants^ 
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[4.70]         *I.     The  plaintiflfs  insist  that  their  possession  for 
forty-eight  years,  although  their  entry  was  under  a 
permission  to  graze  cattle,  raises  a  presumption  of  title  in 
them. 

There  are  several  sufficient  answers  to  this.  They  all  rest, 
however,  upon  this  simple  rule,  that  there  cannot  be  a  pre- 
sumption inconsistent  with  and  repugnant  to  an  ascertained 
and  acknowledged  fact.  The  testimony  proves,  and  the  Court 
finds,  that  Manuel  Nieto  entered  under  a  written  permission 
(*'  not  a  grant  of  title")  to  graze  cattle.  That  after  his  death 
his  children  continued  to  occupy  ''under  the  same  permission 
given  to  their  father,"  until  the  grant  by  Figueroa.  We 
might  insist  upon  the  rule,  *'nuUum  iempus  occurril  regi,'*  and 
show  that  it  obtained  as  well  in  Spain  as  in  England;  but  we 
rely  upon  the  much  more  simple  test — the  fact  which  repels 
the  presumption  and  furnishes  the  true  premises  for  a  con- 
clusion under  all  systems. 

In  considering  this  point,  we  assume  that  the  Government 
of  Mexico  granted  to  Josefa  Cota,  in  1833;  and  the  question 
presented  is,  can  the  Nietos,  by  virtue  of  the  presumptions 
growing  out  of  their  possession,  prescribe  against  the  Mezicnn 
Government?  The  following  rules  are  quoted  from  the  au- 
thorities cited:  "Instruments  which  do  not  purport  to  con- 
vey title,  as  leases,  contracts,  etc.,  cannot  be  the  foundation 
of  an  adverse  possession."  (Adams'  Eject.  574.)  "There  is 
another  objection  against  setting  up  any  adverse  possesssion 
under  the  contract,  sudh  possession  must  not  only  be  hostile 
in  its  inception,  but  must  continue  so  for  twenty  years.*' 
(Jackson  v.  Camp,  1  Cowen,  610.)  "But  as  the  ancestor  is 
proven  to  have  gained  the  possession  not  by  disseizin  but  by 
contract  with  the  owner  of  the  claim,  through  which  the  de- 
fendant now  asserts  his  right,  it  is  plain  that  so  long  as  the 
possession  was  held,  under  that  contract,  it  cannot  have  been 
adverse  to  the  defendant's  title."  (Eiggiribotham  v.  Fishback^ 
1  A.  K.  Marsh,  506.)  "Eeynolds  has,  by  his  admissions, 
recognized  Low  as  his  landlord;  he  cannot  therefore  be  ad- 
mitted to  dispute  his  title."  (Jackson  v.  Reynolds,  1  Caines, 
444;  see  cases  cited  and  collected  in  note,  Adams  on  Eject. 
40,  41.) 

The  rule  of  the  Spanish  law  is  not  substantially  different 
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in  this  particular.  Ordinary  prescription,  as  defined 
by  Spanish  law,  is  *the  acquisition  of  the  ownership  [471] 
of  a  thing  by  having  the  possession  of  it  during  the 
whole  of  the  time  required  by  law.  Its  requisites  are  four : 
1st,  just  title;  2d,  good  faith;  3d,  continued  possession;  4th, 
the  time  fixed  by  law.  (Manuel  del  Abogado  Americano, 
Lib.  2,  Tit.  2;  Part  3,  Tit.  29,  Lib.  9;  Alvarez,  Lib.  2,  Tit. 
6;  Sala  Mexicana,  2,  pp.  73-75;  Febrero  Mexicano,  1,  pp. 
348,  349;  Gomez  y  Montalban,  Tom  1,  Cap.  5.  sec.  4;  Es- 
criche  Derecho  Espanol,  Lib.  2,  Tit.  2.)  "Title  is  the  cause 
proper  to  transfer  ownership,  as  donation,  purchase,  etc." 
(Manuel  del  Ab.  Am.  Lib.  2,  Tit.  2;  Alvarez,  Lib.  2,  Tit.  6.) 
**By  just  title,  which  is  also  called  colorable  title,  we  under- 
stand anything  which  if  it  issue  from  the  lord  of  the  thing, 
may  transfer  the  dominion;  that  is  to  say,  sale,  exchange, 
donation,  institution  of  heir,  and  others,  are  just;  but  de- 
posit, lease,  loan,  are  unjust,  because,  although  they  issue 
from  the  true  lord,  the  latter  did  not  by  them  propose  to 
transfer  the  dominion."  (Sala  Mexicana,  2,  p.  76;  see  also 
Frique  v.  Hopkins,  4  Martin,  N.  S.  224;  Paschal  v.  Perez,  7 
Texas,  370;  Du/ourv,  Cam  franc,  11  Martin,  715;  Bowen  et  al, 
V.  Powers,  3  Martin,  N.  S."  462.) 

It  will  be  clearly  seen  that  in  all  cases  where  possession  is 
permitted  to  establish  a  prescriptive  title,  the  possession,  both 
in  its  inception  and  during  its  continuance,  must  have  been 
adverse;  and  that  when  a  party  or  his  ancestor  entered  as 
tenant,  no  period  of  time,  however  long,  will  prevent  his 
being  estopped  from  denying  the  estate  of  his  landlord, 
whensoever  it  is  asserted. 

n.  The  position  requiring  most  consideration  in  this 
discussion  is  the  one  holding  Josefa  Cota  estopped  from 
denying  the  estate  in  Manuel  Nieto,  by  reason  of  the  recitals 
in  Grijalba's  petition,  and  the  recitals  in  the  decrees  and 
grant  to  her;  and  this  for  the  reason  that  this  position  is 
taken  in  the  opinion  in  this  case  on  the  former  hearing. 
(7  Cal.  533.)  It  was  suggested  by  the  counsel  for  respon- 
dents at  bar,  that  this  opinion  constitutes  a  part  of  the  law  of 
this  case,  and  that  therefore  the  question  is  not  open  to  re- 
view. There  is  no  doubt  but  that  the  judgment  of  this  Court, 
however  erroneous,  becomes  part  of  the  law  of  the  case;  so 
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this  Court  has  said,  and  it  has  said  nothing  further.  In  this 
case  there  was  a  simple  judgment  of  reversal.  There 
[472]  was  a  full  trial  de  novo^  *and  while  the  opinion  of  this 
Court  amounted  to  instruction  to  the  Court  below,  it 
amounted  to  nothing  more.  All  judgments  become  final  after 
the  term  has  expired.  The  judgment  is  what  the  Court 
declares  as  to  the  rights  of  the  parties,  not  the  reasons  for 
the  declaration.  There  is  nothing  in  the  judgment  to  deprive 
this  Court  of  full  power  over  this  case,  and  it  is  the  assertion 
of  a  strange  doctrine  that  the  Court  cannot  now  administer 
the  law  of  this  case  by  reason  of  the  expression  of  a  former 
erroneous  opinion.  In  Stearns  v.  Aguirre^  7  Cal.  448,  upon  a 
similar  question  made,  the  Court  says:  ''At  common  law,  the 
Appellate  Court  either  affirms  or  reverses  the  judgment  upon 
the  record  before  it.  The  opinion  which  is  rendered  is  ad- 
visory to  the  inferior  Court,  and  after  the  reversal  of  an  er- 
reneous  judgment,  the  parties  in  the  Court  below  have  the 
same  rights  that  they  originally  had."  It  may  be  proper  to 
mention  here,  that  on  the  former  hearing  this  question  was 
not  fully  argued  before  the  Court,  at  least  on  the  part  of  the 
appellant,  on  account  of  the  brief  time  afforded  counsel  for 
preparation,  and  for  the  reason  that  the  facts,  history,  and 
law  governing  the  question,  were  found  mostly  written  in  a 
foreign  language. 

In  entering  upon  the  subject,  it  is  worthy  of  remark,  that 
neither  the  sufficiency  of  the  grant  by  Figueroa  to  Josefa 
Cota,  nor  the  regularity  or  sufficiency  of  the  grant  by  Josefa 
Cota  to  Carpenter,  was  ever  questioned  until  the  institution 
of  this  suit.  The  grant  was  made  by  one  Mexican  Governor 
(Figueroa.)  The  sale  was  authorized  by  another  (Michel- 
torena.)  The  latter  was  known  as  a  man  of  learning  and 
ability.  The  business  was  transacted  before  the  highest 
judicial  officer  of  the  district;  it  was  acquiesced  in  by  the 
numerous  family  of  the  Nietos;  no  suspicion  of  unlawfulness, 
of  technical  or  actual  fraud,  arose.  Estoppels  grow  out  of 
technical  or  actual  fraud.  The  Nietos  never  dreamed  that 
they  had  been  defrauded  until  it  was  discovered  after  the  in- 
troduction of  our  government,  people,  language,  laws,  and 
lawyers.  It  would  seem  to  be  a  fair  presumption  that  the 
history  of  the  Santa  Gertrudis  Hancho,  the  conditions,  rela-^ 
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tious,  and  rights  of  parties  claimants;  the  relation  of  the 
Oovernment  to  and  its  power  over  the  property;  the  signifi- 
cation, force,  and  effect  of  grant  and  contract  terms; 
and  *the  law  of  the  land  as  applied  to  all  these  con-  [473] 
siderations,  would  be  as  well  understood,  and  as  truly 
recognized,  by  the  officers  and  people  whose  business  it  was 
to  understand  the  history,  language,  and  laws  of  the  country, 
xmd  the  condition  and  history  of  this  particular  property,  as 
by  the  representatives  of  the  respondents  in  this  case,  who 
have  undertaken  to  pronounce  upon  them.  That  the  facts 
xind  the  law  of  this  case  were  properly  understood,  we  will 
now  undertake  to  affirmatively  maintain. 

The  doctrine  of  estoppel,  as  known  to  the  common  law, 
Avas  of  feudal  origin,  (1  Greenleaf,  25,)  and  unknown  to  the 
civil  or  Spanish  law,  and  the  whole  doctrine  of  technical  es- 
toppels has  been  fiercely  assailed  by  the  continental  jurists, 
as  one  of  the  great  defects  of  our  system.  The  only  rule  of 
the  civil  law  analogous  is,  that  a  party  shall  not  take  advan- 
tage of  his  own  fraud,  which  corresponds  with  our  law  of 
equitable  estoppels,  but  they  have  no  rule  estopping  a  party 
from  proving  the  truth,  as  against  his  own  admissions,  either 
by  deed  or  parol.  We  have  no  objections,  however,  to  accept 
the  respondents'  own  field  of  controversy,  and  test  this  ques- 
tion by  the  settled  rule  of  the  common  law. 

In  1  Green.  Ev.,  sec.  22,  it  is  said:  "The  doctrine  of 
estoppel  has  been  guarded  with  great  strictness,  not  because 
the  party  enforcing  necessarily  wishes  to  exclude  the  truth; 
for  it  is  rather  to  be  supposed  that  that  is  true  which  the 
opposing  party  has  already  solemnly  recited,  but  because  the 
estoppel  may  exclude  the  truth.  Hence,  estoppel  must  be 
certain  to  every  intent,  for  no  one  shall  be  denied  setting  up 
the  truth,  unless  it  is  in  plain  and  clear  contradiction  to  his 
former  allegations  and  acts."  In  Sampson  v.  Cooke,  5  Bam. 
&  Aid.  611,  Holroyd,  J.  says:  "Estoppels  are  odious  in  law, 
and,  being  so,  they  ought  not  to  be  allowed,  unless  they  are 
very  plainly  and  clearly  made  out."  In  Hales  v.  Eisley,  Pol- 
lexfen,  396,  it  is  said,  "Estoppels  are  odious  in  law,  because 
they  hinder  truth.  Next,  estoppels  must  be  certain  and 
positive,  and  not  by  argument  or  inference."  (Coke  Ins.  352 
b.)     "A  man  shall  not  be  estopped  when  the  truth  appears 
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by  the  same  record."  (Co.  L.  352,  b.)  "A  man  shall  not 
be  estopped  to  aver  a  thing  consistent  with  the  record." 
(Oomyn  Dig.  tit.  Estop.  E.  3.)  "An  estoppel  against 
[474]  an  estoppel  sets  the  matter  at  large."  *(Id.  Estop. 
E.  9.)  "A  deed  poll  does  not  estop  a  lessee,  grantee, 
etc.,  for  it  is  the  deed  of  the  lessor,  grantor,  etc.,  only." 
(Co.  L.  363,  b.)  "A  party  is  not  concluded  by  acceptance 
or  the  like."  (Id.  352,  b.)  "Estoppels  must  be  reciprocal, 
and  bind  both  parties."  (Comyn  Estop.  B.)  In  Heane  v. 
Bodgers,  9  Bam.  &  Ores.  686,  Bay  ley,  J.  says:  "We  think 
that  he  is  at  liberty  to  prove  that  such  admissions  were  mis- 
taken or  were  untrue,  and  is  not  estopped  or  concluded  by 
them,  unless  another  person  has  been  induced  by  them  to 
alter  his  condition;  in  such  a  case  the  party  is  estopped  from 
disputing  their  truth  with  respect  to  that  person  (and  those 
claiming  under  him)  and  to  that  transaction,  but  as  to  third 
persons,  he  is  not  bound.  It  is  a  well  established  rule  of 
law  that  estoppels  bind  parties  and  privies  not  strangers." 
In  Newton  &  Waikins  v.  lAddmrd^  64Eng.  Com.  L.  925,  the 
same  rule  as  to  the  necessity  of  the  admission  changing  the 
condition  of  the  party  is  laid  down;  as  also  in  Howard  y. 
Hudson,  75  Eng.  C.  L.  11.  The  case  of  Stronghill  v.  Biu^i, 
68,  Eng.  C.  L.  781,  contains,  perhaps,  the  most  clear  exposi- 
tion of  the  rule  as  to  who  are  bound  by  recitals  or  covenants 
in  the  deed,  and  who  are  estopped  by  them.  In  that  case  it 
was  recited  in  a  deed  that  certain  moneys  had  been  advanced : 
Hddy  that  the  recital  was  to  be  taken  as  the  language  of  the 
defendant  only,  and  did  not  estop  the  plaintiff  from  saying 
that  it  was  not  advanced.  "  Where  a  recital  is  intended  to 
be  an  agreement  of  both  parties  to  admit  a  fact,  it  estops 
poth  parties,  but  it  is  a  question'  of  construction  whether  it 
is  so  intended." 

Adopting  the  view  of  the  facts  of  this  case,  taken  by  plain- 
tiffs, and  testing  their  position  by  any  one  of  the  foregoing 
rules,  and  it  will  be  found  that  each  separate  test  proves  their 
position  false. 

Previous  to  the  conveyance  to  Carpenter,  Josefa  Cota  had 
made  no  false  allegation;  she  had  made  no  allegation  what- 
soever, either  by  way  of  petition,  recital,  arpnment,  or  cove- 
nant.    She  had  said  nothing  to  Governor  Figueroa;   she 
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certainly  had  neither  said  nor  represented  anything  to  these 
plaintiffs.  Grijalba  was  avowedly  only  the  attorney  in  fact 
of  Juan  Jos^  Nieto.  Estoppels  must  be  mutual.  By  what 
terms,  to  what  extent,  in  what  respects,  are  the  present 
plaintiffs  estopped  or  bound?  The  conduct  or  state- 
ments *of  defendants*  grantor  must  have  operated  [475] 
upon  the  condition  of  plaintiffs.  How  have  they 
changed  their  condition?  By  what  fraud  in  fact  or  in  law 
have  they  suffered?  The  grant  is  but  a  deed  poll,  in  which 
the  grantee  says  nothing,  and  therefore  has  agreed  to  nothing. 
There  is  nothing  in  it  ''intended  as  an  agreement  to  both 
parties  to  admit  a  fact."  The  "acceptance"  by  Josef  a  Cota 
cannot  work  an  estoppel.  If  the  recital  that  the  Governor 
had  seen  the  concession  would  estop  the  Government,  then, 
in  the  same  instrument,  the  Government  assumes  the  power, 
and  undertakes  to  grant,  so  that  while  the  Government  in  one 
sentence  admits  the  title  outstanding,  in  the  other  it  claims 
the  title  in  itself.  If  the  first  term  would  operate  an  estoppel, 
so  would  the  second,  and  an  estoppel  against  an  estoppel 
leaves  the  question  free. 

Admitting  plaintiffs'  view  of  the  facts,  the  conclusion  is, 
that  there  is  nothing  in  the  recitals  in  the  decrees  and  grant 
by  Figueroa  which  operates  a  technical  estoppel,  or  estoppel 
by  deed,  as  against  Josefa  Cota,  or  those  claiming  under  her. 

The  defendant  now  insists  that  there  is  nothing  in  the 
decrees  or  grant  of  Figueroa,  inconsistent  with  the  assump- 
tion and  proper  exercise  of  the  power  to  grant  the  entire 
estate  to  Josefa  Oota.  That  there  is  nothing  recited  incon- 
sistent with  the  fact  found  by  the  Court  below,  that  the  Nietos 
held  under  a  permit  in  writing,  to  graze  cattle,  without  other 
claim  of  right.  And  we  insist,  if  the  recitals  can  be  under- 
stood consistent  with  the  ascertained  fact,  they  must  be  so 
construed. 

It  will  be  observed  that  in  the  translation  of  the  decree  of 
twenty-seventh  July,  1833,  adopted  by  the  Court  in  its  former 
opinion,  the  term  **  concession"  is  rendered  ** grant."  Upon 
an  examination  of  the  copies  of  the  originals  in  the  record, 
it  will  be  seen  that  the  character  of  the  concession  which 
Figueroa  had  seen,  is  nowhere  defined.  The  written  license 
issued  to  Manuel  Kieto,  was  as  strictly  and  technically  a  con- 
id? 
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cession,  as  would  have  been  an  absolute  grant.  Such  a 
concession,  with  an  ancient,  peaceable,  and  undisturbed  pos- 
session, in  connection  with  the  colonization  policy  and  laws 
of  the  Bepublic  of  Mexico,  might  have  been  good  reason  why 
the  family  should  be  invested  with  the  estate,  but  would  not 

qualify  the  power  or  limit  the  discretion  of  the  Gov- 
[476]     ern-*ment.     Josefa  Cota  was  then  in  fact  possessed. 

There  was  no  reason  why  the  Government  might  not 
make  her  the  grantee,  and  many  reasons  might  have  been 
urged  in  favor  of  such  action.  It  certainly  met  the  views  of 
the  family  of  the  Nietos, 

It  is  certainly  true  that  Figueroa  did  not  mean  to  be  under- 
stood that  he  had  seen  an  absolute  grant  to  Manuel  Nieto,  for 
the  following  reasons: 

1.  There  was  a  concession  which  he  might  have  seen. 

2.  There  never  was  an  absolute  concession. 

3.  Don  Pedro  Fages,  in  1784  or  1790,  had  no  power  to 
make  a  grant.  This  power  did  not  exist  in  any  of  the 
Governors  previous  to  the  Revolution,  but  belonged  to  the 
Junta  de  Hacienda,  and  was  administered  by  the  Royal 
Intendant.  This  was  matter  of  notorious  history,  and  it  is 
to  be  presumed  that  Figueroa  was  not  ignorant  of  the  fact. 
(See  Paschal  v.  Perez,  7  Texas,  368-371;  Opinions  of  the 
Minister  Galindo  Navarro,  dated  twenty-seventh  October, 
1785;  Surveyor-General's  Office,  State  Papers,  vol.  1;  Mis- 
sions and  Colonization,  808;  Instructions  of  Lopola,  Intendant 
of  Chihuahua,  to  Don  Pedro  Fages,  inclosing  the  same  opinion, 
and  instructing  accordingly,  dated  twenty-first  Juno,  1786,  in 
same  volume,  Surveyor-General's  Office;  Acts  and  Regula- 
tions for  the  government  of  the  Province  of  California,  ap- 
proved by  Royal  order  of  twenty-fourth  October,  1781,  to  be 
found  in  the  official  report  by  Halleck;  California  Message 
and  Correspondence,  1850,  Cong.  Doc.  134;  Instructions  of 
Pedro  de  Neva,  Intendant  of  Chihuahua,  to  Romero,  Gov- 
ernor of  California,  March  22d,  1791,  to  be  found  in  same 
volume.  139.) 

4.  It  is  a  fair  presumption  that  the  Governor  understood 
the  laws  he  was  administering,  and  the  subject  matter  over 
which  he  exercised  jurisdiction.  It  is  a  very  violent  pre- 
sumption that  he  should  grant  to  Josefa  Cota  certain  lands, 
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and  declare  to  her  the  ownership,  when  the  right  was  in 
others,  and  he,  as  Governor,  had  no  dominion  over  the  sub- 
ject. It  is  a  fairer  presumption  that  he  knew  and  meant  to 
recite  the  consistent  truth. 

5.    The  interpretation  of  the  grant  to  Cota  by  all,  includ- 
ing the  Nieto  family,  as  well  as  the  local  officers  and  gov- 
ernors, and  their  perfect  acquiescence  in  her  right, 
shows  that  there  was  no  pre-*tense  of  right,  only  a     [477] 
claim  of  favor,  antecedent  to  the  grant  in  1833. 

This  interpretation  of  the  grant  by  Figueroa  is  ably  main- 
tained in  the  opinion  of  the  Board  of  Land  Commissioners, 
before  whom  both  plaintiffs  and  defendant  presented  their 
several  claims.  It  was  the  peculiar  business  of  that  Board 
to  master  questions  like  this,  involving  the  history,  laws,  and 
language  of  the  country,  and  therefore  their  opinion  in  this 
case  should  have  the  weight  of  high  authority. 

III.  Upon  the  trial  and  former  hearing  in  this  Court, 
much  stress  was  laid  upon  the  distinction  between  the  words 
conceder,  as  a  technical  term  of  grant,  and  declarar,  as  one 
used  only  in  this  case,  and  used  as  a  term  of  confirmation. 

Upon  examining,  critically,  into  the  meaning  and  use  of 
those  words,  it  will  be  found  that  both  counsel  and  the  Court 
have  been  led  into  error  on  the  subject,  and  that  declarar, 
canferir,  and  conceder,  are  used  indiscriminately  as  terms  of 
grant,  while  revalidar  is  the  technical  term  of  confirmation, 
or  rather  of  reinvestiture,  with  the  muniments  of  title — for, 
strictly  speaking,  if  it  is  admitted  that  the  title  wanted  con- 
firmation, the  fee  must  then  have  been  in  the  Government, 
and  the  Government  could  have  invested  any  third  person 
with  it  at  pleasure* 

(Diccionario  de  Sinonimos,  par  Don  Pedro  Martin,  vol.  2, 
p.  112.)  This  authority  says  that  the  most  general  use  of  the 
words  declarar  and  declaracion,  is,  judicially,  as  tomar  declar- 
acion  auto  declarativo.  That  according  to  the  derivation  of 
the  word,  it  indicates  a  clear  demonstration,  an  important 
action,  a  will  resolved  and  firm.  Its  most  general  use  is  in 
matters  important  and  necessary  for  all  to  know;  as,  for  in- 
stance, laws,  ordinances,  and  decrees  and  regulations;  and 
for  this  reason,  the  Government  uses  it  in  its  publications, 
proclamations,  edicts,  etc.     In   the   official   report  of  Wm. 
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Carey  Jones  to  the  Secretary  of  the  Interior  is  given  the  or- 
dinary form  of  grants  made  by  Gov.  Figueroa,  from  which 
we  extract  as  follows: 

'*In  virtue  of  the  powers  canf erred  upon  me,  in  the  name 
of  the  Mexican  Nation,  by  decree  of  this  date,  I  have  de- 
termined to  grant  {conceder)  to  the  said  Estudillo  the  tract  of 
Temecala  aforesaid,  declaring  it  by  these  presents  to  be  his 

property." 
[478]         *It  will  be  perceived  that  the  last  term  is  the  oper- 
ative one  in  the  instrument.     We  give  the  following 
further  examples,  to  be  found  in  the  office  of  the  Surveyor- 
General: 

''Using  the  faculties  on  me  conferred,  in  the  name  of  the 
Mexican  Nation,  (Lo  Dedaro  a  laa  Sehores  Pcdomarea  y  Vexar 
duenoa  en  propiedad  del  paraje  mencionaday)  I  declare  the 
citizens  Palomares  and  Vexar  owners  in  property  of  the 
aforementioned  place."    *    *   *    *  *  Jxjan  B.  Alvarado." 

"In  conformity  with  law  in  relation  to  the  land  solicited 
(Lo  Dedaro  d  JosS  de  la  Lus  Simer  dueno  en  propiedad  por  las 
presentas  letrasJ)  Juan  B.  Alvarado." 

Libro  de  Bazon,  Surveyor-General's  office,  No.  67,  grant  by 
Figueroa. 

*'Por  Cuanio  Maria  del  Carmen  Rodriguez  y  Eermanoa,  Meji- 
canospor  nacimiento,  ha  pretendido,  por  su  heneficio  persf^ial  la 
propiedad  dd  ierreno  conoddo  por  el  nomhre  de  Congo,  usando 
las/acuUadas  que  me  son  conferidaa  en  decreto  de  esta  dia,  y  d 
nomhre  de  la  Nacion  Mexicano,  hevenido  en  dedarar  la  p}*o- 
piedad.'' 

Same  volume.  No.  89:  '^Ennombre  de  la  Nacion  Mexicano 
se  dedara  dumo  ahaaluto  del  ierreno  mencionada"  Grant  by 
Jose  Castro.  The  same  volume,  No.  46,  grant  by  Figueroa; 
No.  100,  grant  by  Outierres,  and  No.  101,  grant  by  Gutierres, 
the  same  language  is  used.  In  case  No.  93,  in  the  same  vol- 
ume, Governor  Figueroa  revalidates  a  grant  to  Vallejo,  using 
these  terms :  *  *  En  revaledacion  de  una  concesion  hecho  par  Don 
Habh  Becinie  de  Sola,  23  de  Febrero,  de  1823." 

Of  the  twenty  original  grants  made  by  Governor  Castro, 
and  to  be  found  in  the  Libro  de  Bazon,  nine  have  the  words: 
''Hevenido  en  con/erir/^  seven  have  the  words,  ''He  venido 

dQO 


Digitized  by 


Google 


April,  1863.]  NiETO  V.  Carpenter.  479 

en  dedarar,''  and  only  four  have  the  words,  '*He  venido  en 
conceder.'*  Governor  Alvarado  used  the  words  conceder,  cfe- 
claraVy  conferir^  but  dedarar  most  frequently. 

The  conclusion  from  the  signification  and  use  of  this  word 
must  be,  that  so  far  from  its  qualifying  the  grant  to  Josefa 
Cota,  it  exhibits  the  exercise  of  the  highest  and  most 
complete  power  of  the  ^Government  in  investing  her     [479] 
with  the  estate,  and  that  thereby  the  estate  was  not 
merely  conceded,  but  was  also  adjudged  to  her. 

The  decrees  and  grant  of  Figueroa,  in  all  respects  in  which 
they  are  peculiar,  are  to  be  understood  thus:  A  claim  is 
presented  by  the  persons  in  possession  of  certain  premises, 
addressed  to  the  equitable  consideration  of  the  Government. 
In  the  exercise  of  the  full  power  of  the  Government,  and 
having  jurisdiction  and  dominion  over  the  subject  matter, 
for  sufficient  cause  shown,  the  Governor  grants  the  applica- 
tion, and  not  only  concedes,  but  adjudges  to  the  respective 
parties  named  in  the  grant,  the  premises  in  question. 

Had  the  Governor  this  power?  It  is  found  that  the  title 
remained  in  the  Government,  and  if  so,  he  certainly  had  the 
power,  and  it  seems  to  us  that,  if  it  is  conceded  that  he  had 
the  power,  and  if  it  is  the  fact  that  he  exercised  it,  by  making 
a  grant  to  Josefa  Cota,  no  technical  speculations  can  be  given 
force  sufficient  to  defeat  her  right. 

rV.  Assuming  that  the  possession  of  Josefa  Cota  was  for 
and  on  account  of  the  heirs  of  Manuel  Nieto  or  the  children 
of  Antonio  Maria  Nieto,  the  order  of  Governor  Micheltorena 
was  sufficient  to  justify  the  sale  to  the  defendant. 

In  the  former  opinion  (7  Cal.  534)  this  Court  says:  "This 
view  of  the  legal  effect  of  the  grant  by  Figueroa  to  Josefa  Cota 
would  be  conclusive  upon  the  rights  of  the  parties,  were  it  not 
for  a  fact  in  the  record  upon  which  there  appears  to  be  no 
finding  of  the  Court,  and  which  seems  not  to  have  entered 
into  consideration  in  the  decision  of  the  case  below :  that  is, 
that  the  sale  to  Carpenter,  the  grantor  of  the  defendant,  was 
made  in  pursuance  of  a  decree  of  the  Court  of  First  Instance 
of  Los  Angeles,  and  that  the  Judge  of  said  Court  made  said 
order  of  sale  in  conformity  with  the  direction  in  writing  of 
Micheltorena,  at  that  time  Governor  of  California,  vested  with 
plenary  powers.    It  is  in  evidence  that  these  were  based  upon 
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the  representations  of  Josefa  Cota,  the  natural  guardian  of 
the  infant  heirs,  and  that  the  land  was  sold  and  the  proceeds 
applied  to  their  maintenance  and  support.  Now,  whether 
the  Court  of  First  Instance  had  the  inherent  power  to  order 
a  sale  in  such  cases  or  not,  is  a  matter  of  little  consequence, 
inasmuch  as  the  proceeding  was  authorized  by  the 
[480]  Governor,  who  *was  invested  with  all  power,  and 
iwhose  acts  the  law  presumes  to  have  been  done 
<5orrectly.  On  this  point  we  are  satisfied  that  the  plaintiflFs 
arc  not  entitled  to  recover." 

Adopting  the  opinion  of  this  Court  as  to  the  power  of 
Governor  Micheltorena,  and  also  as  to  the  effect  of  the  testi- 
mony adduced,  it  would  seem  unnecessary  to  do  more  than 
suggest  that  we  are  now  relying  upon  this  defense,  as  well  as 
upon  the  others  suggested. 

The  Court  below  seems*  to  have  taken  the  position  that  a 
judicial  act  was  required  on  the  part  of  the  Judge  of  the  First 
Instance,  by  regular  proceeding  before  him,  to  which  the 
children  should  bysome  form  of  proceeding  have  been  made 
regular  parties,  and  that  without  such  judicial  act  on  his  part, 
the  conveyance  to  Carpenter  would  only  operate  to  invest  him 
with  the  estate  of  Josefa  Cota. 

This  position  is  in  direct  opposition  to  the  opinion  of  this 
Court,  that  the  Governor  possessed  the  power  himself  to 
authorize  the  sale — that  is,  to  invest  Josefa  Cota  with  the 
power  to  sell.  The  term  "authorization,"  as  ordinarily  used, 
is  the  mere  celebration  of  the  act  by  the  Notary,  and  this 
was  all  that  under  the  directions  of  the  Governor,  the  Judge 
had  to  do;  the  Governor  had  invested  her  with  power  to 
sell. 

As  for  th«  heirs  not  being  notified,  it  is  to  be  remembered 
that  Josefa  Cota  was  their  natural  guardian,  and  could  her- 
self apply  in  their  behalf.  Besides  this,  Micheltorena  had 
jurisdiction  over  the  subject  matter,  and  over  all  the  persons, 
and  it  is  to  be  presumed  that  he  exercised  this  jurisdiction  reg- 
ularly. The  subject  matter  was  the  Eancho  Santa  Gertrudis, 
Josefa  Cota  asks  permission  to  sell  and  convey  it,  on  account 
of  her  numerous  family,  their  poverty  and  their  necessities, 
and  because,  without  such  permission,  it  will  be  lost  to  her 
and  them.     All  this  the  Governor  had  the  right  to  consider, 
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did  consider,  and  for  these  reasons  did  empower  her  to  sell 
and  convey  the  Bancho  Sauta  Gertrudis. 

This  is  the  particular  thing  she  was  authorized  to  do.  This 
she  undertook  to  do,  and  did  sell,  and  did  convey;  and  under 
that  conveyance  we  hold.  It  would  seem  that  the  only  ques- 
tion which  could  arise  here  would  be  one  of  power  in  the 
Governor,  and  as  this  Court  has  affirmed  the  power,  and  as  it 
has  not  been  questioned  in  argument,  and  as  we  be- 
lieve it  to  be  beyond  dispute,  we  *will  simply  refer  to  [481] 
the  instructions  to  Micheltorena  of  the  eleventh  Feb- 
ruary, 1842,  to  be  found  among  the  archives,  in  which  it  is 
said,  "He  (the  President)  has  been  pleased  to  grant  to  your 
Excellency,  over  and  above  the  attributions  assigned  to  you 
by  the  existing  laws  and  regulations  as  Governor,  Command- 
ant-General, and  Inspector,  all  the  power  which  the  Supreme 
Government  can  confer  on  you." 

Brenty  Saunders,  and  Heydeii/eldt,  for  Plaintiffs  and  Bespon- 
dents,  in  reply. 

I.  It  is  contended  that  no  estoppel  can  operate,  because 
Governor  Pages  had  no  power  to  grant  to  old  Nieto,  and  that 
there  can  be  no  estoppel  against  the  law. 

Governor  Pages  had  the  power.  The  only  title  the  Peraltas 
had  for  a  tract  of  land  known  to  contain  near  six  leagues  was 
a  grant  of  Governor  Sola,  dated  eighteenth  of  August,  1822. 
The  counsel  for  the  United  States  made  the  point  that  Gov- 
ernor Sola  had  no  authority  to  make  the  grant;  and  among 
other  things  relied  on  was  the  letter  of  the  Commandant- 
General  of  the  Internal  Provinces,  of  1786,  now  produced 
here  by  appellant.  It  was  not  claimed  that  Governor  Sola 
had  other  power  than  the  Spanish  Governors  passessed.  The 
Supreme  Court  held  the  title  valid,  and  remarked  as  follows: 
*'  It  is  sufficient  for  the  case  that  the  archives  of  the  Mexican 
Government  show  that  such  power  has  been  exercised  by  the 
Governors  under  Spain,  and  continued  to  be  so  exercised 
under  Mexico,  and  that  such  grants  made  by  the  Spanish 
officers  have  been  confirmed  and  held  valid  by  the  Mexican 
authorities."    (UnUed  SUzles  v.  Percdta  d(d,,19  How.  347-8.) 

But  even  if  Governor  Pages  had  not  the  power  to  make  a 
perfect  title,  he  could  grant  an  inchoate  title,  and  this  could 
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be  confirmed. by  Governor  Figueroa.  We  now  hold  our  title 
from  his  action,  and  the  solution  of  this  question  is  to  be 
found  rather  in  the  power  of  Figueroa  than  in  its  absence  in 
Fages< 

The  case  in  7  Texas  has  no  relevancy.  There,  the  action 
at  law  was  on  a  title  issued  by  the  Governor,  which  upon  its 
face  recited  that  a  confirmation  should  be  sought  from  the 
Intendant  at  San  Luis  Potosi,  whose  powers  were  based  upon 
a  royal  ordinance  of  1805.     But  this  is  a  totally  different 

case* 
[482]  ^Governor  Figueroa  had  the  absolute  power  of  dis- 
posing of  the  public  domain,  and  his  recital  estopped 
the  Government.  The  appellant  contends  that  estoppels 
must  be  mutual,  and  that  here  the  heirs  are  not  bound.  But 
the  estoppel  is  mutual  upon  the  subject  matter.  Upon  the 
heirs  taking  and  accepting  this  estate,  then  they  are  equally 
estopped  with  the  Mexican  Government  to  deny  their  own 
title,  and  their  mode  of  acquiring  it. 

This  estoppel  operates  on  the  Mexican  Government,  and 
hence  equally  binds  all  who  claim  under  that  Government: 
and  Josefa  Cota  and  Carpenter  so  claim,  and  therefore  they 
are  alike  estopped. 

Suppose  the  fee  of  the  land  was  in  the  Government  of 
Mexico,  Governor  Figueroa  could  dipose  of  it  as  he  thought 
proper,  and  he  has  vested  it,  by  his  acknowledgments  and 
confirmation,  in  respondents. 

n.  It  is  contended  that,  admitting  that  in  1843  the  pos- 
session of  Josefa  Cota  was  for  and  on  account  of  the  heirs  of 
Manuel  Nieto,  or  the  children  of  Antonio  Maria  Nieto,  the 
order  of  Governor  Micheltorena  was  suflScient  to  support  the 
deed  to  the  defendant.  The  Judge  of  First  Instance,  virtute 
officii,  was  a  Notary  Public,  but  the  ofiices  were  as  distinct  as 
if  belonging  to  different  persons.  The  deed  was  authorized 
by  the  Notary  alone.  It  recites  that  the  parties  appeared 
**  before  the  officer,  and  before  my  witnesses  of  assistance, 
with  whom  I  acted  as  a  Notary  Public,  there  being  no  Notary 
Public." 

It  cannot  be  contended  that  the  officer  acted  judicially, 
when  the  special  finding,  the  deed,  and  the  deposition  of  the 
officer,  declare  that  he  only  acted  notarially. 
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The  Court  is  warned  from  attaching  any  force  to  the  words 
''authorized  the  sale/' beyond  the  meaning  that  ''the  deed 
was  acknowledged  by  the  Notary,"  because  the  Spanish  use 
the  word  ^^auiortsar''  (to  authorize)  as  applicable  to  the  exe- 
cution of  an  instrument  in  the  presence  of  the  Notary,  and 
its  authentication  by  his  signature,  precisely  as  the  French 
express  the  same  idea  by  the  equivalent  word  "  atUoriser/' 
but  this  has  reference  only  to  the  notarial  act.  and  not  to  any 
judicial  function. 

When  Carpenter  and  Josefa  Cota  appeared  before  the 
Notary  to  execute  the  deed,  they  exhibited  the  Figue- 
roa  document  as  *Josefa  Cota*s  title.  The  first  con-  [483] 
dition  of  that  grant  forbade  the  alienation  of  the 
lands  claimed  to  have  been  granted.  The  Notary  suggested 
this  as  a  difficulty  to  the  execution  of  the  deed;  and  both  he 
and  Josefa  Cota  applied  to  Governor  Micheltorena  to  know 
if  the  first  condition  was  an  obstacle  to  the  sale.  Michel- 
torena instructed  the  Notary  that  the  condition  against  aliena- 
tion was  invalid,  and  that  in  the  sale  in  question,  and  in  other 
sales  of  grants  containing  like  conditions,  he  should  disregard 
it. 

There  was  no  question  made  of  the  right  and  title  of  the 
plaintiffs  in  these  proceedings.  There  is  nothing  to  show 
that  Governor  Micheltorena  ever  saw  the  grant,  and  he  only 
gave  his  direction  that  a  condition  forbidding  alienation  was 
to  be  disregarded  in  this  and  other  cases.  He  must  have 
supposed  that  the  lands  belonged  to  Josefa  Cota,  and  there 
is  nothing  in  the  evidence  or  finding  to  show  that,  for  a 
moment,  he  supposed  he  was  passing  upon  the  rights  of  the 
plaintiffs. 

If  it  were  necessary,  it  might  be  clearly  shown  that  Michel- 
torena had  no  power  to  interfere  with  judicial  proceedings, 
and  act  as  a  Probate  Judge;  but  the  special  finding  shows 
that  he  did  not  so  undertake  to  act.  The  extent  and  limita- 
tions of  his  power  are  as  susceptible  of  demonstration  as  any 
other  well  authenticated  fact. 

Field,  C.  J.  delivered  the  opinion  of  the  Court — Cope,  J. 
concurring. 

This  case  was  before  the  Court  at  the  April  Term  of  1857^ 
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and  the  facts  upon  which  the  decision  then  rendered  was 
based  are  given  either  in  the  statement  of  the  Reporter  or 
the  opinion  of  the  Chief  Justice^  found  in  7  Cal.  527.  Some 
other  material  facts  are  disclosed  by  the  record,  to  which  i^o 
reference  is  made,  either  by  counsel  in  their  briefs,  or  by  the 
Chief  Justice  in  his  opinion.  The  translation,  too,  of  the 
documents  set  forth  in  the  report  is  inaccurate  in  several  par- 
ticulars; and  the  misstatements  arising  from  this  circumstance, 
it  is  evident,  had  no  slight  effect  in  producing  the  decision. 
The  judgment  of  the  lower  Court  was  for  the  defendant;  this 
Court  reversed  the  judgment,  and  remanded  the  case  for  a 
new  trial.  On  the  retrial  judgment  passed  for  the  plaintiff; 
and  the  case,  on  appeal  of  the  defendant,  was  again 
[484]  before  the  Court  *at  the  July  Term  of  1858.  By  the 
decision  then  rendered  the  judgment  of  the  Court 
below  was  reversed,  and  that  Court  directed  to  enter  judgment 
for  the  defendant.  A  rehearing  having  been  afterwards 
granted,  the  case  was  reargued  at  the  October  Term,  1859, 
when  the  previous  decision  on  the  second  appeal  was  affirmed. 
No  opinion  was  given  on  that  affirmance,  but  we  stated  at  the 
time  that  so  soon  as  the  pressure  of  other  business  would 
permit  we  should  prepare  and  file  one  in  the  case.  We  pro- 
pose now  to  state  the  grounds  upon  which  we  rested  our  de- 
cision. 

The  action  is  ejectment  for  the  possession  of  a  tract  of  land 
known  by  the  name  of  "Santa  Gertrudis,"  situated  in  the 
county  of  Los  Angeles.  By  stipulation  of  the  parties  the 
records  on  the  two  appeals  are  considered  and  referred  to  as 
constituting  only  one  record,  and  as  filed  on  the  present  ap- 
peal. All  the  facts  disclosed  by  the  two  records  are  therefore 
before  us,  and  we  are  not  restricted  to  those  specially  found 
by  the  Court.  A  motion  for  a  new  trial  having  been  made, 
we  are  at  liberty  to  look  into  the  evidence  to  see  whether  the 
findings  cover  all  the  material  matters  presented  for  consider- 
ation.    (BUey  V.  Heisch,  18  Cal.  201.) 

The  material  facts  of  the  case  are  as  follows:  In  1784 
Manuel  Nieto  obtained  from  Pedro  Pages,  the  Military  Gov- 
ernor or  Commandante  of  California  under  the  Crown  of 
Spain,  a  written  permission  to  graze  cattle  on  a  tract  of  land, 
now  embraced  within  the  county  of  Los  Angeles,  bounded  on 
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the  south  bj  the  ocean,  on  the  east  by  the  rives  Santa  Anna, 
on  the  north  by  the  old  road  leading  from  San  Diego  to 
Monterey,  and  on  the  west  by  the  river  San  Gabriel,  contain- 
ing thirty-three  leagues.  Under  this  permission  Manuel 
Nieto  entered  upon  the  tract  with  his  cattle  and  other  pro- 
perty, and  laborers,  constructed  a  house  and  cprral  thereon, 
and  continued  in  the  occupBtion  of  the  premises  until  his 
death  in  1804.  His  four  children,  Jose  Antonio,  Juan  Jos^, 
Manuela,  and  Antonio  Maria,  continued  in  the  occupation, 
after  his  death,  under  the  same  permission.  But  while  thus 
in  occupation  the  children  claimed  to  be  the  owners  of  the 
premises. 

In  1815  Antonio  Maria  married  Josefa  Cota,  and  the  plain- 
tiffs, with  the  exception  of  Dryden,  are  the  children  of  this 
marriage. 

In  1832  Jos^  Antonio  and  Antonio  Maria  died,  the  first 
leaving  Gatarina  Buis,  and  the  second  Josefa  Cota 
widows. 

*In   18o3   the   two   sons  living,  and   the  widows,      [485] 
agreed  verbally  to  a  partition  of  the  premises,  and  to 
apply  to  the  Governor  for  grants  to  them,  respectively,  cor- 
responding with  the  divisions  made.     The  premises  were 
accordingly  divided  between  them. 

Afterwards,  on  the  twenty-sixth  of  July  of  the  same  year, 
Luciano  Grijalba,  as  attorney  for  Juan  Jose  Nieto,  presented 
a  petition  to  the  Governor,  asking  that  separate  titles  be 
given  to  each  of  the  parties  for  the  portions  received  by  them, 
respectively,  in  the  partition  made — **  the  place  c  died  Santa 
Gertrudis  to  Josefa  Coia  and  her  children,  as  widow  of  An- 
tonio Maria,  deceased'* —  representing  that  in  the  year  1784 
Governor  Fages,  had  granted  the  premises  to  Manuel  Nieto, 
their  ancestor,  and  given  him  the  possession  thereof,  and  that 
his  heirs  had  continued  in  the  possession  after  his  death,  but 
that  the  title  papers  had  been  misplaced. 

On  the  following  day — -July  27th,  1833 — the  Governor  made 
a  decree  declaring  the  parties  for  whose  benefit  the  petition 
was  presented  owners  of  the  premises  in  fee,  and  designating 
the  portion  falling  to  each.  The  portion  known  as  **  Santa 
Gertrudis"  was  declared  to  belong  to  Josefa  Cota,  the  widow 
of  Antonio  Maria.  By  the  same  decree  the  Governor  directed 
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that  juridical  possession  be  given  to  the  respective  parties, 
and  that  a  copy  of  the  decree  be  furnished  to  them  to  protect 
their  rights  until  the  title  papers  could  be  prepared.  This 
decree  is  preceded  by  a  recital  of  the  considerations  operating 
upon  the  mind  of  the  Governor  to  make  it.  The  translation 
of  this  portion,  as  given  in  the  report  in  7  Cal.  580,  is  as  fol- 
lows: "  Having  seen  the  present  petition,  and  having  known 
from  public  notoriety  the  peaceable  and  undisturbed  posses- 
sion which  has  been  enjoyed  by  Manuel  Nieto  and  his  heirs 
of  the  land  described  on  the  map;  having  seen  the  proceedings 
wherein  was  contained  the  grant  of  said  land  by  his  Excellency 
Governor  Pedro  Fages  to  the  said  Nieto,  complying  with  every 
requisite  deemed  neeessary,  in  strict  conformity  with  the  laws 
and  regulations  upon  such  subjects,  under  the  considerations 
expressed  therein,  they  are  declared  owners  in  fee  simple. " 
This  translation  is  inaccurate.  As  translated,  the  recital  con- 
veys the  impression  that  the  Governor  had  actually  seen  a 
grant  from  Fages,  and  was  regarded  by  Mr.  Chief  Justice 
Murray,  in  his  opinion,  as  containing  a  statement 
[486]  to  that  effect.  *(7  Cal.  533.)  But  the  words  trans- 
lated by  the  terms  ''  having  seen/'  in  both  instances 
where  they  occur,  do  not  refer  to  any  inspection  of  the  peti- 
tion and  proceedings,  but  only  mean  that  in  consideration  of 
them  he  acted,  and  might  be  properly  translated  by  the 
terms  "in  view  of,"  or  ** considering"  them.  And  the  word 
translated  by  the  term  "grant"  does  not  necessarily  import 
an  absolute  transfer  of  the  land,  as  appears  to  have  been 
considered  in  the  opinion  referred  to.  It  should  be  translated 
by  the  term  "  concession,"  and  is  as  applicable  to  the  license 
under  which  the  Court  finds  that  Manuel  Nieto  entered  as  to 
a  transfer  of  the  title. 

On  the  twenty-first  of  December  following,  the  Governor 
made  a  further  decree,  directing  the  execution  of  the  titles, 
and  the  delivery  of  juridical  possession;  and  on  the  twenty- 
second  of  May,  1834,  issued  grants  to  the  different  parties. 
The  one  issued  to  Josefa  Cota  recites  that  she  had  shown 
herself  entitled  to  the  estate  of  the  deceased  Manuel  Nieto, 
and  declares  the  ownership  of  the  place  called  **  Santa  Ger- 
trudis"  to  be  in  her,  and  directs  that  she  be  put  in  legal  pos- 
session thereof.     The  grant  is  subject  to  the  usual  conditions 
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of  grants  in  colonization.  It  requires  her  to  submit  to  the 
regulations  made  for  the  distribution  of  the  vacant  lands;  it 
prohibits  any  alienation  or  division  of  the  premises  granted; 
it  confers  a  right  of  possession;  it  requires  the  construction 
of  a  house  within  a  year;  it  reserves  any  surplus  over  the 
designated  quantity  to  the  uses  of  the  nation;  and  it  subjects 
the  right  of  the  grantee  to  forfeiture  upon  non-compliance 
with  the  conditions  annexed. 

In  March,  1835,  juridical  possession  of  the  tract  thus 
granted  was  delivered  to  the  grantee,  and  from  the  time  the 
grant  was  issued  until  December,  1843,  she  resided  with  her 
children  upon  the  premises.  In  1843,  being  in  indigent  cir- 
cumstances, and  imable  to  support  her  family,  or  maintain 
the  possession  of  the  property,  she  applied  to  the  Alcalde  of 
Los  Angeles,  who  was  theu  invested  with  the  powers  of  a 
Judge  of  the  Court  of  First  Instance,  to  authorize  a  sale  of 
the  premises  to  the  defendant.  The  Alcalde  hesitated  in  re- 
gard to  his  authority,  as  the  grant  contained  a  condition  in 
restraint  of  alienalion,  and  consulted  the  Governor  upon  the 
subject.  The  grantee  also  applied  to  the  Governor  for  an 
order  for  the  sale.  Thereupon  the  Governor  directed 
the  Alcalde  to  ^authorize  the  grantee  to  make  the  [487] 
sale;  and  also  directed  him,  when  there  was  a  condi- 
tion of  non-alienation  in  a  grant,  to  disregard  the  same  in  his 
official  acts.  Under  this  direction,  the  Alcalde  authorized  the 
sale,  acting  in  that  respect  and  in  making  the  sale,  as  Notary 
Public.  The  premises  were  accordingly  conveyed  to  the  de- 
fendant, in  December,  1843,  for  a  full  and  valuable  consider- 
ation, and  formal  possession  was  delivered  to  him.  The  sale 
was  made  with  the  knowledge  of  the  plaintiffs,  and  without 
any  objection  from  them.  At  the  time,  the  defendant  had  no 
notice  of  any  title  other  than  that  derived  from  the  grant  of 
Figueroa,  and  from  the  date  of  his  purchase  he  continued  to 
possess  and  enjoy  the  premises  without  disturbance  by  any 
one,  and  until  the  institution  of  the  present  action,  in  Janu- 
ary, 1853,  without  the  assertion  of  any  adverse  title.  During 
this  period  he  made  valuable  improvements  upon  the  pro- 
perty.    In  1847  Josefa  Cota  died. 

Upon  these  facts  the  plaintiffs  seek  to  recover,  and  they 
rely; 
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1st.  Upon  presumptions  of  title  arising  from  the  ancient 
possession  of  their  ancesd^ors; 

2d.  Upon  the  averments  in  the  petition  of  Grijalba,  and 
the  recitals  in  the  decree  and  grant  of  Figueroa,  as  estopping 
the  grantee,  and  parties  claiming  under  her,  from  denying 
that  the  title  to  the  premises  was  origin€Jly  in  Manuel  Nieto^ 
and  afterwards  in  his  children;  and 

3d.  Upon  the  operative  words  of  the  grant,  as-establishing 
that  the  grant  was  issued  in  confirmation  of  a  previously 
existing  title  in  the  heirs  of  Nieto,  and  not  as  a  concession 
of  a  title  existing  at  the  time  in  the  Qovemment. 

In  considering  these  positions  we  do  not  feel  any  embar- 
rassment from  the  views  expressed  by  the  Court  when  the 
case  was  here  at  the  April  Term  of  1857.  The  whole  stress 
of  the  opinion  of  the  Chief  Jus^ce  rests  upon  an  inaccurate 
translation  of  the  decree  of  July  27th,  1833.  "The  findings 
of  the  Court  below,"  says  the  Chief  Justice,  "that  Manuel 
Nieto,  the.  ancestor  of  the  plaintiffs,  entered  into  possession 
by  virtue  of  a  permission  or  license  from  the  Spanish  Gov- 
ernment to  graze  his  cattle  thereon,  and  not  under  a  deed  or 
grant,  is  undoubtedly  correct,  if  drawn  alone  from  the  parol 
evidence  adduced  to  rebut  the  presumption  of  a  grant, 
[488]  which  "^would  arise  from  his  ancient  possession  and 
occupation,  for  the  presumption  of  a  grant  arising 
from  these  circumstances,  like  any  other  presumption,  may 
be  rebutted  by  proof.  The  finding  of  the  Court,  however,  in 
the  present  case,  as  we  think,  was  against  the  legal  effect  of 
the  decree  of  July  27th,  1833,  which  expressly  ijecites  that  the 
land  in  question  had  been  granted  to  Nieto,  and  that  he  (the 
Qt>vemor)  had  seen  the  proceedings  wherein  was  contained  the 
grant  of  said  land  by  his  Excellency  Governor  Pedro  Fages. 
Admitting,  for  the  sake  of  the  argument,  Nieto  never  had  any 
title  to  the  land  in  dispute,  except  a  mere  permission  to 
occupy — in  other  words,  that  he  was  a  mere  tenant  at  will  of 
the  Spanish  Crown — still  it  cannot  be  denied  that  even  if  the 
fee  was  in  the  Government  of  Mexico,  at  the  date  of  this 
decree,  she  would  be  estopped  from  denying  the  title  of 
Manuel  Nieto  and  his  ^eirs.  In  other  words,  whether  the 
land  belonged  to  Mexico  or  not,  Figueroa,  as  the  political 
chief  of  the  territory,  had  the  authority  to  bind  the  Qovern- 
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tuent  by  his  acts  or  admissions  in  relation  to  the  public  lands, 
and  having  by  a  solemn  decree  declared  the  tide  of  said  lands 
was  originally  in  Manuel  Nieto,  the  Government  was  estopped 
from  denying  such  admission  or  regranting  the  premises  to 
another." 

This  extract  shows  that  the  Court,  relying  upon  the  cor- 
rectness of  the  translation,  held  that  a  declaration  of  the 
Governor  that  the  property  had  been  absolutely  granted  to 
another,  and  that  he  had  seen  the  grant  of  the  property, 
operated  as  an  estoppel  against  a  subsequent  denial  of  the 
alleged  fact  by  the  Government.  But  as  it  appears  from  an 
inspection  of  the  original  document  no  such  fact  was  in  truth 
averred,  the  ruling  based  thereon  can  have  no  application  in 
the  determination  of  the  case  as  now  presented.  We  admit 
that  a  previous  ruling  of  the  Appellate  Court  upon  a  point 
directly  made  is,  as  to  all  subsequent  proceedings,  a  final  ad- 
judication, from  the  consequences  of  which  the  Court  cannot 
depart,  nor  the  parties  relieve  themselves.  (Phdan  v.  San 
Francisco,  20  Cal.  39.)  But  such  ruling,  if  relating  to  a  mat- 
ter of  fact,  can  only  be  invoked  when  the  fact  reappears  under 
the  same  circumstances  in  which  it  was  originally  presented. 
The  document  now  before  us  neither  reads  nor  means  the 
same  thing  as  when  examined  by  the  Court  on  the  first  ap- 
peal. We  proceed,  then,  to  the  consideration  of  the  proposi- 
tions presented  by  the  plaintiffs. 

*1.  They  insist  that  the  long  uninterrupted  pos-  [489] 
session  of  their  ancestors — that  of  their  grandfather, 
Mannel  Nieto,  from  1784  to  1804,  a  period  of  twenty  years;, 
and  that  of  their  father,  Antonio  Maria  Nieto,  from  1804  until 
his  death  in  1832,  a  period  of  twenty-eight  years — raises  a 
presumption  of  title  sufficient  to  maintain  the  present  action. 
To  this  position  there  is  a  perfect  answer.  Presumptions  are 
only  indulged  to  supply  the  absence  of  facts.  There  can  be 
no  presumptions  against  ascertained  and  established  facts. 
Here  the  original  entry  and  subsequent  occupation  of  Manuel 
Nieto  were  under  a  mere  permission  to  graze  cattle,  and  not 
under  any  grant  of  title,  and  his  children  continued  the  oc- 
cupation under  the  same  permission.  This  is  clear  from  the 
evidence,  and  is  found  as  a  fact  by  the  Court.  The  presump- 
tion, therefore,  of  a  grant  from  the  long  possession,  is  re- 
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pelled  and  destrojed  by  the  production  or  proof  of  the  con- 
tents of  the  instrument  under  which  the  possession  was  held. 
The  children,  it  is  true,  of  Manuel  Nieto  claimed  after  his 
death  to  be  the  owners  of  the  premises;  but  the  assertion  of 
this  claim  only  shows  an  erroneous  impression  on  their  part 
of  the  rights  conferred  by  the  permission  to  their  faiher. 
The  fact  found  is  that  they  occupied  under  the  permission. 
The  claim  asserted  arose,  therefore,  from  a  mistaken  construc- 
tion of  the  effect  of  the  permission  in  transferring  the  title. 

Nor  could  any  title  accrue  by  prescription  to  the  ancestors 
of  the  plaintiffs  from  their  occupation  under  the  permission 
in  question.  Under  the  Spanish  law,  where  title  by  prescrip- 
tion is  founded  upon  possession  under  a  written  instrument^ 
it  is  essential  that  the  instrument  should  purport  on  its  face 
to  pass  the  title.  ''There  is  a  good  deal  of  confusion,"  says 
the  Supreme  Court  of  Louisiana,  ''and  some  apparent  con- 
tradiction in  the  books  which  treat  of  the  title  necessary  to 
form  the  basis  of  the  prescription  longi  iemporis.  The  correct 
doctrine,  we  think,  is  this :  that  if  the  title,  under  which  the 
acquisition  is  made,  be  null  in  itself,  from  defect  of  form,  or 
discloses  facts  which  show  the  person  from  whom  it  is  ac- 
quired has  no  title,  it  cannot  form  the  basis  of  this  prescrip- 
tion, because  the  party  acquiring  must  be  presumed  to  know 
the  law,  and  consequently  wants  the  animo  daminiy  which  is 

indispensable  in  cases  of  this  kind.  But  where  the 
[490]     title  is  free  from  these  defects,  and  the  ^property  is 

not  transferred,  by  want  of  title  in  the  party  making 
the  transfer,  then  it  forms  a  good  ground  for  the  prescription; 
or,  in  other  words,  the  inquiry  is,  whether  the  error  be  one 
of  fact  or  of  law."  (FriqueY.  Hopkins,  4  Martin's  N.  S.  224.) 
The  ordinary  requirements  of  prescription,  according  to  tbe 
Spanish  law,  are  four:  1st,  just  title;  2d,  good  faith;  3d,  con- 
tinued possession;  4th,  the  time  fixed  by  law.  *'By  just 
title,"  says  Sala,  "which  is  also  called  colorable  title,  we  un- 
derstand anything  which,  if  it  issue  from  the  lord  of  the 
thing,  may  transfer  the  dominion;  that  is  to  say,  sale,  ex- 
change, donation,  institution  of  heir,  and  others,  are  just;, 
but  deposit,  lease,  loan,  are  unjust;  because,  although  they 
issue  from  the  true  lord,  the  latter  did  not  by  them  proposa 
to  transfer  the  dominion."     (Sala  Mexicano,  2,  p.  76.) 
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A  similar  rule  prevails  at  the  common  law,  where  an  adverse 
possession  under  a  written  instrument  is  asserted.  .  Instru- 
ments which  on  their  face  do  not  purport  to  transfer  the  title, 
as  leases,  cannot  be  the  foundation  of  an  adverse  possession. 
Contracts  to  convey,  where  the  consideration  has  been  paid, 
and  which  equity  would  specifically  enforce,  constitute  per- 
haps an  exception.  (Frombois  v.  Jackson,  8  Cowen,  589.) 
The  possession  of  an  occupant  is,  in  the  first  instance,  pre- 
sumed to  be  rightful  and  adverse  to  any  other  claimant.  But 
"the  presumption  which  the  law  thus  raises  in  favor  of  the 
actual  occupant,"  says  one  of  the  Senators  in  his  concurring 
opinion  in  the  case  cited,  **may  be  destroyed  by  proof  of  his 
having  a  lease  or  evidence  of  his  having  paid  rent,  or  ac- 
knowledged the  title  set  up;  or  it  may  be  destroyed  by 
showing  that  the  occupant  entered  without  pretending  to 
any  claim  of  right  whatever;  in  which  case  the  law  adjudges 
the  possession  to  be  in  subservience  to  the  legal  owner,  (16 
John.  301,)  for  he  can  derive  no  benefit  from  a  legal  presump- 
tion, who,  by  his  own  acts,  shows  that  the  presumption  cannot 
apply;  the  fact  that  no  claim  of  right  was  made  showing  that 
none  existed."    (8  Cowen,  617.) 

To  establish  a  prescriptive  title  under  the  Spanish  law,  or 
to  constitute  a  foundation  for  adverse  possession  at  the  com- 
mon law,  the  instrument  under  which  the  occupant  entered 
and  claims  the  premises  must  purport  in  its  terms  to  transfer 
the  title — must  be  such  as  would,  in  fact,  pass  the 
title  had  it  been  executed  by  the  *true  owner  and  in  [491] 
proper  form,  (with  the  exception,  perhaps,  of  a  con- 
tract to  convey  after  payment  of  the  consideration,)  and  the 
occupant  must  have  entered  under  it  in  good  faith,  in  the  be- 
lief that  he  had  a  good  right  to  the  premises,  and  with  the 
intention  to  hold  them  against  the  whole  world.  The  posses- 
sion must  have  been  adverse  in  its  inception  and  during  its 
continuance. 

2.  There  is  nothing  in  the  averments  of  the  petition  of 
Grijalba  which  can  estop  Josefa  Cota,  or  the  defendant  claim- 
ing under  her,  from  denying  that  the  title  to  the  premises 
was  originally  in  Manuel  Nieto,  and  afterwards  in  his  children. 
It  does  not  appear  that  Grijalba  was  authorized  to  act  for 
Josefa.     He  does  not  profess  to  thus  act,  nor  is  it  shown  that 
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she  had  ever  seen  the  petition  to  the  Governor,  or  knew  of 
its  contents.  Bat  even  if  the  facts  were  otherwise,  and  she 
had  seen  the  petition  and  knew  its  contents,  we  do  not  per- 
ceive that  any  estoppel  would  be  created  against  her.  The 
petition  is  no  part  of  the  grant.  It  is  only  the  declaration 
of  the  party  who  made  it,  or  of  the  party  by  whose  authority 
it  was  made.  Like  any  other  declaration,  it  is  open  to  ex- 
planation. The  grant  is  the  operative  instrument,  and  the 
representations  made  to  the  Governor  cannot  control  the 
course  or  nature  of  the  title.  If  those  representations  were 
in  truth  erroneous,  and  the  mistake  in  them  affected  the  grant 
in  any  respect,  the  fact  could  only  be  made  available  by  the 
Government.  But  the  truth  is,  the  averments  of  the  petition 
are  to  be  considered,  like  the  claim  of  ownership  made  by 
the  children  of  Manuel  Nieto  after  his  death,  in  connection 
with  the  established  fact,  that  the  children  occupied  under 
the  permission  granted  to  their  father;  and  thus  considered, 
the  averments  are  only  the  erroneous  conclusions  of  Grijalba 
as  to  the  legal  effect  of  the  permission  in  transferring  the 
title.  Such  erroneous  conclusions  may  very  well  have  been 
drawn  by  him,  as  the  nature  and  character  of  the  permission 
could  only  be  stated  from  recollection,  the  original  paper 
having  been  lost.  The  "  testimonial "  furnished  of  the  evi- 
dence found  in  the  archives  in  reference  to  the  alleged  ancient 
title,  appears,  from  the  petition,  to  have  been  only  sufficient 
to  prove  the  legality  of  the  occupation  of  the  premises.  It 
could  not  have  shown  a  transfer  of  the  fee  of  the  property, 
for,  in  that  event,  it  is  not  to  be  supposed  that  any  new  or 

further  grant  would  have  be^n  sought. 
[492]         *The  recital  in  the  decree  of  July  27th,  1833,  made 

upon  this  petition,  when  correctly  translated,  is  en- 
tirely consistent  with  the  fact  that  a  mere  provisional  license 
to  occupy  and  graze  had  been  issued  by  Governor  Fages.  The 
term  translated  ** grant"  would,  as  we  have  already  stated, 
be  more  correctly  rendered  "concession."  And  the  pro- 
visional permission  to  Manuel  Nieto  was  as  strictly  a  con- 
cession as  would  have  been  an  absolute  grant.  This  conces- 
sion and  the  long  occupation  of  the  parties  may  very  well 
have  induced  Governor  Figueroa  to  vest  in  them  the  title. 
His  power  under  the  colonization  laws  and  regulations  author- 
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ized  him  to  cede  the  land  if  the  title  still  remained  in  the 
Government.  He  knew,  or  might  have  known,  whether  it  did 
thus  remain.  He  assumed  that  it  did  and  acted  accordingly, 
and  declared  the  parties  owners  of  different  parcels  of  the 
premises,  pursuant  to  a  verbal  partition  made  between  them, 
and  directed  juridical  possession  to  be  delivered  to  them.  It 
is,  evidently,  as  counsel  very  justly  observe,  a  fair  presump- 
tion that  the  Governor  understood  the  laws  he  was  administer- 
ing and  the  jurisdiction  he  had  over  the  premises,  and  a  very 
violent  presumption  that  he  would  declare  the  ownership  of 
particular  lands  to  be  in  Josefa  Cota  when  the  title  was 
already  vested  in  others,  and  he  had  no  power  or  disposition 
over  it.  We  agree  with  counsel  that  the  more  reasonable 
presumption  is  that  he  knew  and  intended  to  recite  the  con- 
sistent truth. 

The  recital  in  the  grant  to  Josefa  Cota,  that  she  had  shown 
herself  entitled  to  the  estate  of  the  deceased  Manuel  Nieto, 
does  not  show  that  any  title  had  previously  been  issued  to 
him.  The  estate  to  which  reference  is  thus  made  was  only 
the  interest  which  Nieto  had  acquired  by  his  license  to  occupy. 
Whatever  rights  that  gave,  Josefa,  according  to  the  recital, 
had  shown  herself  entitled  to.  The  recital  operates  in  all  its 
particulars,  if  at  all,  and  not  merely  in  some  of  them.  If  it 
estop  the  grantee  from  denying  a  previous  title  in  Manuel 
Nieto,  it  equally  shows  that  she  had  in  some  way  become  in- 
vested with  such  title,  whatever  it  may  have  been. 

3.  There  is  nothing  in  the  operative  words  of  the  grant  to 
Josefa  Cota  which  show  that  the  grant  was  issued  in  confirm- 
ation of  a  previously  existing  title  in  the  heirs  of 
Nieto,  and  not  as  a  concession  *of  a  title  existing  at  [493] 
the  time  in  the  Government.  The  words  used  ''de- 
claring to  her  the  ownership"  of  the  premises,  when  taken  in 
connection  with  other  parts  of  the  instrument,  clearly  show 
a  transfer  of  the  property.  A  similar  position  to  that  of  the 
plaintiffs'  counsel  was  taken  before  the  Board  of  Land  Com- 
missioners when  the  grant  ^as  under  consideration  by  that 
tribunal,  and  it  was  held  untenable.  *'The  grant,"  says  the 
opinion  of  the  Commissioners,  **  in  its  terms  is  totally  incon- 
sistent with  such  a  supposition.  If  he  (the  Governor)  re- 
garded the  title  of  tb^se  heirs  already  perfect  in  the  land, 
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how  could  he  annex  the  conditions  which  this  grant  contains? 
How  could  he  declare  a  title  already  perfect  forfeited,  if  a 
house  was  not  built  upon  the  place  within  a  year?  How  make 
a  compliance  with  the  terms  of  a  future  colonization  law  a 
condition  of  the  holding  of  that  estate?  If  he  regarded  this 
title  as  already  perfect,  the  heirs  already  invested  with  an  in- 
defeasible estate  under  the  former  grant,  one  which  withdrew 
the  land  from  his  authority,  under  his  power  to  grant  the  na- 
tional domain,  he  could  no  more  annex  conditions  to  that 
title,  and  declare  it  null  if  they  were  not  performed,  than  he 
could  abolish  the  title  altogether  and  unconditionally.  The 
truth  is,  that  the  whole  record  shows  that  he  did  not  regard 
the  rights  of  the  parties  under  any  concession  made  by  Fages 
as  establishing  private  ownership  and  title  in  them,  and  mak- 
ing a  new  grant  both  unnecessary  and  without  validity.  In- 
stead of  showing  an  admission  of  Governor  Figueroa  of  such 
prior  title,  under  the  grant  from  Fages,  it  presents  conclusive 
evidence  that  he  regarded  such  a  grant,  whatever  it  was,  as 
having  no  such  effect,  but  on  the  contrary  he  proceeded  to 
make  a  concession  of  the  premises,  on  the  principles  and 
under  the  conditions  provided  in  the  law  of  1824,  and  the 
regulations  of  1828,  from  which  he  derived  his  power  over 
the  subject 

''The  concessions  under  the  Spanish  authority,  made  in 
the  CaHfomias  before  the  Independence  of  Mexico,  do  not 
purport  to  be  perfect  titles;  at  least  none  of  that  character 
have  fallen  undor  the  notice  of  this  Commission.  One  only 
has  received  confirmation,  and  that  on  the  ground  that  an 
equitable,  though  not  a  legal  title,  was  established.  The 
old  grants  were  generally  mere  rights  of  possession  or  pro- 
visional grants,  and  in  almost  every  case,  when  the 
[494]  ^Government  was  established  after  the  Mexican  revo- 
lution, the  parties  applied  for  new  grants,  which  they 
received,  not  as  a  mere  evidence  of  a  former  subsisting  title, 
but  in  the  form,  and  under  the  terms,  and  subject  to  the  con- 
ditions imposed  by  the  law  of  ^1824  and  the  regulations  of 
1828.  Under  these,  the  power  of  the  Governors  over  the 
public  domain  was  defined.  It  was  a  power  to  grant  under 
certain  conditions,  not  a  power  to  recognize  and  give  new  evi- 
dences of  private  titles  already  existing  without  conditions 
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or  limitations.  He  had  entire  discretion  as  to  choice  of 
grantees,  and  this  power  enabled  him  to  do  most  ample 
justice  to  persons  who  held  under  provisional  grants  pre- 
viously issued,  or  who  occupied  without  a  shadow  of  title, 
or  the  right  to  the  possession.  All  these  presented  them- 
selves to  the  new  authorities  for  concessions  under  the  new 
order  of  things,  and  usually  received  grants  for  the  ancient 
possession.  The  archives  of  this  Commission  are  full  of 
such  documents,  and  the  custom  was  all  but  universal." 

The  views  we  have  thus  expressed  dispose  of  the  case  on 
the  part  of  the  plaintiffs,  and  render  it  unnecessary  to  con- 
sider the  numerous  objections  urged  to  a  recovery  by  the 
defendant.  The  title  vested  in  Josefa  Cota  by  the  grant  to 
her.  The  motives  which  induced  the  action  of  the  Governor 
do  not  affect  the  title.  As  counsel  observe,  the  title  lies  in 
the  grant  and  not  in  the  motives. 

The  Governor  had  authority  to  remove  the  restraint  upon 
the  alienation  of  the  premises  contained  in  the  first  condition 
of  the  grant,  and  the  subsequent  sale  of  the  grantee  to  the 
defendant  passed  the  title  to  him  absolutely. 


*McCAETHT  t;.  WHITE  d  cd.  [495] 

i  LmiTATioiT  OF  AcnoN  ON  Note  Bass  the  Mobtqage. — Where  an  action  upon  a 
promissory  note,  secured  by  a  mortgage  of  tlie  same  date  upon  real  property,  is 
barred  by  our  Statute  of  Limitations,  the  remedy  upon,  the  mortgage  is  also 
barred.    Lord  y.  Morris^  18  Gal.  482,  affirmed  on  this  point. 

Szatxtte  of  LrMTTATiONS  IB  A  STATUTE  OF  Bepose. — It  is  not  a  correct  theory  of 
the  Statute  of  Limitations  that  the  expiration  of  the  period  fixed  by  it  raises  a 
presumption  of  payment,  and  that  the  effect  of  an  acknowledgment  is  to  rebut 
this  presumption.  The  statute  is  to  be  regarded  as  one  of  repose,  the  benefit  of 
which  may  be  relinquished  by  the  party  interested,  but  cannot  be  taken  from  him 
without  his  consent. 

» Affirmed  in  Beinlinr.  Castro,  22  Oal.  102;  Cunmngham  v.  Hawkins y  24  Cal.  409; 
WiJUis  V.  Farlpy,  Id.  493;  Low  v.  Allen,  26  Cal.  144;  and  cited  as  authority  in  Coster 
V.  Brown,  23  Cal.  143;  and  see  Ord  v.  McKee,  5  Cal.  516;  Peters r.  JatnestownB.  Co., 
Id.  ai6;  Guijy.  Ide,  0  Cal.  101:  McMillan  v.  Blcfiards,  9  Cal.  409;  Nagleev.  Macy, 
Id.  428;  Hajffley  v.  Maier,  13  Cal.  14;  Jbhnsony.  Sherman,  15  Id.  293;  Grattan  v.  Tf'io- 
ginSy  23  Cal.  25;  Coster  v.  Broion,  Id.  144;  Arrington  v.  Liscom,  34  Cal.  369:  Wrignt 
V.  Boss,  86  Cal.  434;  Cunninaham  v.  Hawkins,  24-i09;  LentY.  Shear.  26-365;  Sichely. 
C'ariflo,  April,  '69;  WoodY.  GoodfeUow,  Oct.  70,  Jan.  "72;  BellocY,  Davis,  38  Cal.  242. 
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JoDTT  Oblioobs — EFFECT  OF  AcxNOWLEix>KE27T  BT  One.— If  two  OF  more  persoDS 
are  bound,  the  Btatuto  affords  the  same  protection  to  each,  and  an  acknowledgment 
by  one  is  not  available  against  another,  unless  he  had  authority  to  make  it,  either 
expressly  given  or  resulting  from  the  relation  of  the  parties. 

^LiMiTATiox  OF  AonoN  ON  Enfobcement  of  SEODBmr.— The  principles  which 
govern  as  to  the  operation  of  the  statute,  and  the  effect  of  an  acknowledgment, 
in  cases  of  personal  liability,  are  equally  applicable  to  cases  where  an  attempt  is 
made  to  enforce  a  security. 

"  GRAjn-EE  OF  MoBTOAOOB  MAY  Plead  STATUTE  OF  Ldcitationb.— A  party  who, 
subsequent  to  the  execution  of  a  mortgage,  jmrchases  the  property  from  the 
mortgagor,  may  avail  himself  of  the  Statute  of  Limitations  as  a  defense  to  an 
action  for  the  foreclosure  of  the  mortgage  commenotd  after  the  statute  has  run 
against  the  debt  secured. 

Idem. — W.  and  E.  owning  a  tract  of  land  in  common,  W.,  in  1853,  mortgaged  his 
interest  in  a  portion  of  the  tract,  containing  four  hundred  and  eighty  acres,  to  M., 
to  secure  a  note  executed  at  the  same  time,  and  falling  due  March  4tb,  1854. 
April  3d,  1856,  W.  and  E.  entered  into  a  written  agreement  for  the  partition  of 
the  whole  tract,  by  which  the  four  hundred  and  eighty  acres  mortgaged  was  to 
belong  exclusively  to  E.,  W.  stipulating  to  make  him  a  deed  of  the  same  as  soon 
as  it  could  legally  bo  done.  Kay  10th,  1858,  H.  and  W.  had  an  accounting,  and 
signed  a  writing  stating  that  there  was  a  balance  of  $1,706  60  then  due  on  the 
note,  and  that  the  time  of  payment  was  extended  to  January  1st,  1859.  April  8th, 
1859,  W.,  in  pursuance  of  the  agreement  of  1856,  executed  a  deed  of  the  premises 
to  E.,  who  had  notice  of  the  previous  transactions  between  W.  and  M.  The  agree- 
ment between  W.  and  E.  in  1856  was  not  recorded,  nor  did  H.  have  actual  notice 
of  its  existence  until  after  May  10th,  1858.  In  an  action  by  M.  to  foreclose  the 
mortgage,  in  which  E.  set  up  as  a  defense  the  Statute  of  Limitations:  HM^  that 
this  defense  was  available  to  him  by  reason  of  his  interest  in  the  property  ac- 
quired under  the  agreement  of  1856;  that  ho  was  not  affected  by  the  acknowledg- 
ment made  by  W.  in  1858;  that  the  want  of  knowledge  of  E.'s  purchase  by  plain- 
tiff when  he  received  W.'s  acknowledgment,  and  extended  the  time  of  payment, 
was  not  material,  for  the  reason  that  the  period  of  limitation  had  already  expired, 
and  that  plaintiff  gave  no  consideiTition  for  the  acknowledgment. 

Idem. — HeJdy  furOk/eVy  that  if  the  debt  had  not  been  barred  at  the  time  of  W.'s  ac- 
knowledgment, the  position  of  the  plaiqtiff  would  have  been  different;  that  having 
no  notice  of  the  agreement  of  purchase,  if  he  had  suffered  the  statute  to  run, 
relying  upon  the  acknowledgment,  he  would  have  been  entitled  to  protection. 

1496]  Feattd  neveb  Pbesumed. — *It  is  never  presumed  that  a  party  has  committed  a 
fraud;  and  where  fraud  is  alleged,  for  the  purpose  of  depriving  him  of  a  right, 
it  must  be  clearly  made  out 

Idem— Fobeclosube  of  Mobtoaoe. — Thus,  in  the  case  above  stated,  the  lower 
Court  having  found  as  a  iatii  that  E.  wacf  the  agent  of  plaintiff,  and  acted  as  sudh 
in  procuring  the  note  and  mortgage,  and  receiving  interest  upon  the  note,  but 
without  stating  more  particularly  the  duties  devolving  upon  him  as  agent,  the 
Appellate  Court  refused  to  infer  from  this  that  his  duties  as  agent  were  of  a 
character  which  prevented  him  from  contracting  in  relati6n  to  the  property  on 
which  the  debt  was  secured. 


>  That  the  statute  applies  as  well  to  cases  in  equity  as  at  law,  approved  in  Orattan 
V.  WigginBy  23  Cal.  3l;  and  see  Fearis  v.  CfwiUaud,  6  Cal.  617,  and  Lord  v.  Morris, 
18  Id. 487;  Jeffers  y.  Cook,  68  Oal.  151;  Henderson  v.  Orammar,  66  Oal.  836;  43  Cal.  188. 

»  Cited  as  autliori^  in  OraUan  v.  Wiggins,  23  Cal.  25;  Coster  v.  Brown,  Id.  143; 
Wood  V.  Ooodfellow,  Oct.  T.  1870  (not  reported.)  Affirmed  in  Lent  v.  Shear,  26 
Oal.  365;  and  see  Low  v.  Alien,  26  CaL  144;  Lent  v.  Mon-Ul,  25  Id.  600;  Barber  y. 
Bahel,  86  Id.  11;  Siehel  y.  Carillo,  April  T.  18G9  (uot  reported.) 
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Appeal  from  the  Third  Judicial  District. 

On  the  first  day  of  March,  1853,  W.  F.  White  executed  to 
plaintiff  a  promissory  note  for  |2,400,  payable  one  year  from 
date,  and  bearing  interest  at  two  per  cent,  per  month.  To 
secure  this  note,  White  executed  a  mortgage  upon  an  un- 
divided one-half  interest  in  a  lot  of  land  in  Santa  Cruz 
county,  this  lot  being  a  part  of  the  Salsipuedes  Bancho,  and 
designated  upon  a  map  of  that  rancho,  made  for  the  purposes 
of  a  partition,  as  lot  **H."  The  mortgage  was  dated  March 
first,  but  was  acknowledged  April  27th,  and  recorded  June 
9th,  1853.  At  the  time  of  its  execution,  Eugene  Kelley  was 
the  owner  in  common  with  White  of  the  lot  mortgaged,  and 
also  of  an  adjoining  lot,  marked  on  the  map  lot  ''I,"  each 
owning  equal  undivided  interests  in  the  entire  tract.  On  the 
second  day  of  April,  1856,  White  and  Kelley  executed  a 
written  agreement  for  the  division  of  the  premises  above 
mentioned,  which,  after  reciting  that  they  were  jointly  seized, 
and  referring  to  the  partition  map  as  designating  the  tract 
thus  held,  proceeds:  **And  whereas  the  parties  to  this  agree- 
ment are  desirous  of  dividing  said  land,  and  have  agreed  to 
the  following  division,  (which  agreement  shall  be  carried  out 
by  an  exchange  of  deeds  as  soon  as  it  can  legally  be  done,) 
viz.,  the  party  of  the  second  part  (Kelley)  agrees  to  deed  to 
the  party  of  the  first  part,"  etc.,  describing  a  part  of  lot  *'!;" 
**the  party  of  the  first  part  (White)  agrees  to  deed  to  the 
pai-ty  of  the  second  part,"  etc.,  describing  the  other  part  of 
lot  *'  I,"  *'  and  also  lot  *  H,'  stated  to  contain  about  four  hun- 
dred and  ei^gjity  acres."  Under  this  agreement,  Kelley  im- 
mediately took  possession  of  lot  "  H,"  and  has  since  retained 
it. 

*May  10th,  1858,  more  than  four  years  having  then  [497] 
elapsed  since  the  note  fell  due,  plaintiff  and  White 
had  an  accounting  concerning  it,  and  both  signed  a  writing 
which,  after  a  statement  in  the  form  of  a  debt  and  credit  ac- 
count of  the  interest  which  had  accrued,  and  the  payments 
made,  up  to  April,  1858,  showing  a  balance  then  due  of 
$1,706  60,  continued:  "This  is  all  that  is  due  on  said  eigh- 
teenth day  of  April  last  on  the  note  secured  by  mortgage,  and 
is  by  the  parties  hereto  the  admitted  balance.     The  said  Mc- 
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Oarthy  further  agrees  not  to  force  the  collection  of  the  above 
balance  before  the  first  day  of  January,  1859."  At  the  time 
of  this  transaction  plaintiff  had  no  knowledge  of  the  agree- 
ment made  in  1866  between  White  and  Kelley.  Deeds  were 
executed  between  Kelley  and  White,  in  pursuance  of  their 
division  agreement,  on  the  eighth  of  April,  1859,  Kelley  then 
receiving  a  conveyance  of  lot  **H,"  which  was  acknowledged 
and  recorded,  and  having  knowledge  at  the  time  of  the  pre- 
vious transactions  between  White  and  plaintiff. 

This  action  was  commenced  October  28th,  1859,  by  plain- 
tiff to  foreclose  the  mortgage,  White  and  Kelley  being  both 
made  parties.  Kelley  set  up  as  a  defense  against  the  enforce- 
ment of  the  mortgage  the  Statute  of  Limitations.  The  Court 
found  the  facts  substantially  as  above  stated;  and  also  found 
that  plaintiff  left  the  State  in  1853,  and  was  absent  until  the 
spring  of  1858,  and  that  Kelley  acted  as  his  agent  in  taking 
the  mortgage,  and  in  the  management  of  his  business  during 
his  absence.  The  plaintiff  had  judgment  in  the  Court  below, 
and  defendant  appeals 

W.  W.  Stow,  for  Appellant 

I.  The  agreement  for  the  exchange  of  lots  "H"  and  **!" 
was  valid,  and  the  exchange  was  a  valuable  consideration, 
making  Kelley  the  purchaser  of  **  H"  for  a  valuable  consider- 
ation (of  course  with  notice  of  the  then  condition  of  plaintiff's 
mortgage)  as  much  so  as  if  he  had  paid  the  purchace  money 
in  coin.  (Willard's  Eq.  Jur.  610;  1  Wend.  625;  6  Johns.  Ch. 
402;  6  Barb.  484.)  In  equity,  on  the  execution  of  said  agree- 
ment of  April,  1856,  Kelley  was  the  beneficial  owner  of  the 
whole  of  lot  "H,"  incumbered  with  plaintiff's  mortgage. 
(MerriU  v.  Judd,  14  Cal.  59;  Willard's  Eq.  Jur.  610,  and 
cases  cited;  6  Barb.  484,  485.)  And  as  plaintiff  in- 
[498]  vokes  ^equity  to  foreclose  his  mortgage,  he  must  con- 
sent to  equitable  rules  being  applied  to  the  case. 

The  sicUm  of  plaintiff  and  defendant  Kelley,  April,  1856, 
was,  (in  equity):  Kelley  owned  lot  **H;"  plaintiff  had  a 
mortgage  on  the  undivided  one-half  to  secure  the  payment 
of  White's  note;  the  mortgage  was  the  incident  to  the  debt — 
the  debt  being  paid,  the  mortgage  was  discharged.  (Payne 
V.  Bensley,  6  Cal.  99;   McMiUan  v.  Richards,  9  Id.  409-411; 
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Dill  V.  Bijrne,  5  Id.  455;  Ord  v.  McKee,  Id.  515;  4  Id.  224, 
602;  People  v.  ChisMm,  8  Id.  30;  6  Id.  478;  11  Id.  13;  Daly 
V.  Graham^  12  Texas,  427;  Sherman  v.  Dunbar,  6  Oal.  478.) 
White  was  then  (and  still  is)  the  principal  debtor,  and  the 
land  the  surety.  (Adam's  Eq.;  12  Ala.  509;  Willard's  Eq. 
Jnr.  453.)  And  this  emphatically  so,  because  the  mortgage 
constituted  no  part  of  the  purchase  money  to  be  paid  by 
Kelley  in  exchange  of  "H"  for  *'I,"  nor  did  the  agreement 
or  White's  conveyance  impose  (by  its  terms)  the  payment  of 
the  mortgage  upon  the  land. 

II.  Plaintiff's  remedy  for  the  foreclosure  of  this  mortgage 
is  barred  by  the  Statute  of  Limitations.  In  other  words,  on 
the  second  of  April,  1856 — the  date  of  the  agreement  between 
White  and  Kelley — Kelley  took  the  land  subject  (used  in  the 
sense  incumbered)  to  plaintiff's  mortgage.  A  part  of  his 
contract,  made  by  the  statute  of  the  State,  was  that  the  mort- 
gage should  be  enforced  by  the  third  of  March,  1858,  or  not 
at  all.  (Lord  v.  Morris,  18  Cal.  482.)  The  California  statute 
makes  no  difference  or  distinction  between  the  time  when  a 
debt  secured  by  mortgage  and  any  other  debt  will  be  barred 
or  outlawed.  (Woods  Dig.  47,  sec.  17.)  "Actions  other 
than  those  for  the  recovery  of  real  property  can  only  be  com- 
menced as  follows:  within  four  years,  an  action  upon  any 
contract,  obligation,  or  liability,  founded  upon  an  instrument 
of  writing,"  etc.  The  note  described  in  the  complaint  is  an 
instrument  in  writing;  an  obligation  for  the  payment  of 
money;  it  creates  a  liability;  it  is  a  contract.  (Fairbanks 
V.  Dawson,  9  Oal.  90;  Lord  v.  Morris,  18  Id.  482.)  The 
mortgage  is  also  an  instrument  in  writing,  and  of  no  higher 
grade,  because  it  has  a  seal,  than  the  note.  (Ortman  v.  Dixon, 
13  Cal.  33-36.)  The  Statute  of  Limitations  is,  in 
this  State,  to  be  enforced  on  the  *equity  side  of  the  [499] 
Court  as  well  as  on  the  law  side.  (Angell  on  Limita- 
tions, sec.  467;  Chalmendday  v.  Clinton,  2  Jacobs  &  Walker's 
Ch.  1;  10  Wheaton,  152;  LordY.  Morris,  above  cited.)  The 
general  doctrine  is  that  a  mortgage  will  outlaw,  and  all 
remedies  upon  it  become  barred  by  the  Statute  of  Limita- 
tions. (Angell  on  Limitations,  sees.  453-455,  93;  Lord 
Thurlow,  in  3  Brown's  C.  C.  291;  Palmer  v.  Eyer,  6  Eng. 
Law  and  Eq.  335;  Giles  v.  Barmore,  5  Johns.  645;  Waterman 
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V.  Haskin,  Id.  283;  Jackson  v.  Wood,  12  Id.  242;  Jackson  v. 
Myers,  3  Id.  382;  9  Wheat.  497;  19  Vt.  526;  7  Paige,  465;  8 
Met.  87;  3  Kellj,  Ga.,  850;  6  B.  Mon.  479;  Hunter  v.  Lei^in, 
11  Cal.  11.)  A  promissory  note  secured  by  a  mortgage  does 
not  render  it  a  specialty,  and  hence  it  outlaws,  or  is  barred 
by  the  statute,  like  any  other  promissory  note.  (Angell  on 
Limitations,  sec.  92;  Jackson  v.  SackeUy  7  Wend.  94;  Clark 
V.  Figer,  2  Stark.  234;  3  Eng.  Com.  Law;  11  Cal.  11.) 

III.  The  remedy  upon  the  note  and  mortgage  having  been 
barred,  it  was  not  renewed  by  the  subsequent  written  promise 
of  White,  the  mortgagor. 

The  land  (thing)  bound  for  the  payment  of  the  debt  being 
the  property  of  Kelley  at  the  time  of  the  new  promise. 
White's  new  promise  could  not  bind  it  or  renew  a  lien 
once  lost.  ''No  acknowledgment  or  promise  shall  be  suffi- 
cient evidence  of  a  new  or  continuing  contract  whereby  to 
take  the  case  out  of  the  operation  of  this  statute  unless  the 
same  be  contained  in  some  writing  signed  by  the  party  to  be 
chfiurged  thereby."  (Construed  in  Fairbanks  v.  Dawson  and 
Lord  V.  Morris  et  al,,  above  cited.) 

The  land  (the  person,  thing)  "to  be  charged"  by  the  new 
promise  could  not  sign  the  new  promise.  Who  could  sign 
for  the  land,  so  as  to  charge  it?  Clearly  no  one  but  a  person 
holding  an  estate,  in  this  instance,  Kelley.  White  might  as 
well  attempt  to  create  a  lien  on  any  other  lands  of  Kelley,  in 
which  he  never  had  an  interest,  as  on  this.  (Lord  v.  Morris, 
18  Cal.  482;  Angell  on  Limitations,  sec.  460;  7  Paige's  Ch. 
N.  T.  465;  9  Wheat.  U.  S.  490;  Hope  v.  Bogert,  1  Hilt.  N.  T. 
545;  7  Barb.  445;  2  Ker.  635.) 

If  the  proposition  before  laid  down,  **  that  White 
[500]  was  the  princi-*pal  debtor,  and  the  land  the  security 
after  the  agreement  of  April  2d,  1856,"  (Willard's  Eq. 
J.  453;  Lyon  v.  State  Batik,  12  Ala.  509;  Lowther  v.  Chappdl, 
8  Id.  353,)  be  law,  then  the  principal  could  not  make  a  new 
promise  to  bind  the  surety,  and  vice  versa. 

It  seems  to  us  White's  new  promise  at  the  time  it  was  made 
is  like  the  new  promise  of  one  partner  after  the  dissolution  of 
the  partnership,  binding  on  the  promissor,  but  not  on  his  co- 
partners. (Van  Ketven  v.  Pamlee,  2  Comst.  632;  BeU  v.  M)r- 
rison,  1  Pet.  351.) 
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rV.  No  doctrine  of  equity  can  be  invoked  in  favor  of 
plaintiff  to  sustain  bis  rigbt  to  enforce  tbis  new  promise 
against  Kelley's  land.  He  parted  witb  nothing  in  considera- 
tion of  tbe  new  promise.  He  lost  notbing  by  tbe  new  promise, 
because  it  was  made  after  bis  rigbt  to  enforce  tbe  old  promise 
was  barred.  He  did  not  take  tbe  new  promise  in  good  faitb, 
as  Kelley  was  in  possession.  He  could  not  bave  taken  a  new 
mortgage  or  a  deed  from  Wbite  and  bave  been  a  purchaser 
for  value  without  notice.  (Hunbefi*  v.  Waison,  12  Cal.  363.) 
He  was  in  tbe  State,  and  bad  a  right  to  foreclose  tbe  mort- 
gage before  it  outlawed.  No  deceit  was  practiced  on  him  by 
Kelley.  He  was  bound  to  know  tbe  law.  Kelley's  title  to 
fbe  land  accrued  before  tbe  mortgage  was  outlawed. 

0.  F.  &  W.  H,  Sharp,  for  Bespondent. 

Plaintiff's  rigbt  to  foreclose  tbe  mortgage  as  against  Kelley 
was  not  barred  by  tbe  Statute  of  Limitations. 

1.  Kelley  was  tbe  attorney  in  fact  of  plaintiff,  and  ob- 
tained tbe  mortgage  from  Wbite  as  plaintiff's  attorney.  Kel- 
ley is  therefore  estopped  from  setting  up  an  adverse  right  or 
title  to  the  mortgaged  premises  during  tbe  time  be  was  acting 
as  tbe  attorney  in  fact  of  tbe  plaintiff.  (See  Hostler  v.  Hayes, 
3  Cal.  306,  302;  8  Id.  115,  25;  9  Id.  205,  606;  1  Parsons  on 
Contracts,  74,  and  cases  there  cited  in  note  d,J 

n.  Tbe  plaintiff  is  entitled  to  relief  as  against  Kelley  on 
tbe  ground  of  fraud,  and  it  would  be  against  public  policy 
and  good  faith  to  permit  Kelley  to  defeat  him.  (6  Cal.  607, 
665,  673;  7  Id.  509;  8  Id.  89,  226,  128;  9  Id.  574;  13  Id.  69, 
102,  127,  170;  2  Greenl.  on  Ev.,  sec.  448  and  note  3.) 

*III.     The  facts  presented  in  the  record  in  tbis     [601] 
case  tfikke  it  out  of  tbe  rule  adopted  by  tbis  Court  in 
construing  the  Statute  of  Limitations  laid  down  in  the  case 
of  Lord  V.  Morrisy  18  Cal.  482c 

Cope,  J.  delivered  the  opinion  of  the  Court — ^Field,  C.  J. 
and  Norton,  J.  concurring 

This  is  an  action  to  foreclose  a  mortgage  executed  by  tbe 
defendant,  White,  upon  certain  real  estate  in  the  county  of 
Santa  Cruz.  There  are  several  defendants,  and  among  them 
is  one  Eugene  Kelley,  who  claims  the  premises  under  a  con- 
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vejance  from  White,  and  relies  upon  the  Statute  of  Limita- 
tions as  a  bar  to  the  foreclosure.  The  mortgage  debt  became 
due  on  the  fourth  of  March,  1854,  and  on  the  tenth  of  May, 

1858,  a  portion  of  the  debt  having  been  paid,  the  parties  had 
an  accounting,  and  upon  ascertaining  the  balance  due,  exe- 
cuted a  writing  by  which  it  was  agreed  that  payment  of  such 
balance  should  not  be  enforced  until  the  first  of  January, 

1859.  The  premises  were  conveyed  to  Kelley  on  the  eighth 
of  April,  1859,  and  the  conveyance  was  taken  by  him  with 
notice  of  the  previous  transactions  between  White  and  the 
plaintiff;  an  agreement  to  convey,  however,  having  been 
entered  into  on  the  third  of  April,  1856.  The  Court  finds  that 
this  agreement  was  not  recorded,  and  that  the  plaintiff  had 
no  notice  of  it;  that  he  left  the  State  in  1853,  and  was  absent 
until  the  spring  of  1858;  and  that  Kelley  acted  as  his  agent 
in  taking  the  mortgage,  and  in  the  management  of  his  bus- 
iness during  his  absence.  The  action  was  commenced  on  the 
twenty-eighth  of  October,  1859. 

The  case  of  Lord  v.  Morris,  18  Cal.  482,  settles  the  ques- 
tion of  the  application  of  the  statute,  and  the  only  inquiry  is 
whether  the  writing  of  May,  1858,  takes  the  case  out  of  its 
operation.  There  is  no  doubt  that  it  does  so  as  against  White, 
but  Kelley  contends  that  it  is  ineffectual  as  against  him,  he 
being  the  equitable  owner  of  the  property  under  the  agree- 
ment of  1856.  The  property  is  an  undivided  interest  in  a 
part  of  a  tract  of  land,  which  belonged  originally  to  White 
and  Kelley  jointly,  and  the  object  of  the  agreement  was  to 
provide  for  a  partition  of  the  land.  It  set  forth  the  terms  of 
the  partition,  and  stipulated  for  an  exchange  of  deeds,  fixing 
no  time,  however,  at  which  the  exchange  should  be 
[502]  made,  *but  stating  generally  that  it  should  be  made 
as  soon  as  it  could  be  legally  done.  The  interest 
covered  by  the  mortgage  was  to  be  deeded  to  Kelley,  and 
the  effect  of  the  agreement  was  to  vest  in  him  a  right  to  a 
deed  upon  the  performance  of  the  consideration  on  his  part. 
This  right  constituted  an  interest  in  the  property  adverse  to 
the  mortgage,  and  when  the  statute  had  run,  and  a  right  of 
action  upon  the  mortgage  no  longer  existed,  it  was  not  in  the 
power  of  another  to  create  one  as  against  him.  The  most 
that  can  be  claimed  for  the  writing  is  that  it  was  an  acknowl- 
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odgment  of  the  debt,  and  treating  it  as  such  no  effect  can  be 
given  to  it  except  as  between  the  parties.  We  say  this,  of 
coarse,  upon  the  assumpton  that  Kellej  is  under  no  disability 
in  regard  to  the  agreement,  and  for  the  present  we  shall  con- 
sider the  case  without  reference  to  the  objections  taken  in 
that  respect.  For  the  purposes  of  the  case,  we  shall  assume 
that  the  acknowledgment,  so  far  as  it  is  operative  at  all, 
takes  the  case  out  of  the  statute  in  respect  to  the  mortgage 
as  well  as  the  debt.  It  was  formerly  held  that  statutes  of 
this  nature  proceeded  upon  a  presumption  of  payment,  and 
that  the  effect  of  an  acknowledgment  was  to  rebut  this  pre- 
sumption and  place  the  debt  upon  its  original  footing.  This 
view  is  now  exploded,  and  the  statute  is  universally  regarded 
as  one  of  repose,  the  benfit  of  which  may  be  relinquished  by 
the  party  interested,  but  cannot  be  taken  from  him  without 
his  consent.  If  two  or  more  persons  are  bound,  the  same 
protection  is  afforded  to  each,  and  an  acknowledgment  by  one 
is  not  available  against  another,  unless  he  had  authority  to 
make  it,  either  expressly  given,  or  resulting  from  the  relation 
of  the  parties.  The  effect  of  the  statute  in  this  respect  is 
perfectly  well  settled,  and  it  is  immaterial,  of  course,  whether 
the  original  liability  was  personal  and  direct,  or  resulted  in- 
cidentally from  a  charge  uj)on  property.  In  cases  of  personal 
liability,  the  doctrine,  as  we  have  stated  it,  is  conclusively 
•established,  and  the  principle  is  equally  applicable  in  a  case 
of  this  character,  where  an  attempt  is  made  to  enforce  a 
security.  It  is  clear,  therefore,  that  the  plaintiff  cannot 
avail  himself  of  the  acknowledgment  as  against  Kelley,  un- 
less the  circumstances  of  the  case  are  such  as  to  preclude 
Kelley  from  relying  upon  the  agreement.  It  appears  that 
the  plaintiff  was  ignorant  of  its  existence,  but  as  he 
parted  with  *nothing  in  consideration  of  the  acknowl-  [503] 
edgment,  he  is  not  in  a  position  to  complain  on  that 
ground.  It  is  not  enough  that  he  acted  in  good  faith,  and 
without  notice.  The  acknowledgment  cost  him  nothing,  and 
his  rights  under  it  are'  not  those  of  an  incumbrancer  for  value. 
If  the  debt  had  not  been  barred,  the  position  of  the  plaintiff 
would  be  different;  having  no  notice  of  the  agreement,  if  he 
had  suffered  the  statute  to  run,  relying  upon  the  acknowledg- 
ment, he  would  be  entitled  to  protection.     As  the  debt  was 
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barred,  however,  he  cannot  claim  that  his  rights  have  been 
prejudiced  by  the  want  of  notice,  for  the  acknowledgment 
gave  him  none  which  could  possibly  be  affected  by  it. 

The  question  in  regard  to  the  agency  is  a  more  difficult 
one;  but  looking  solely  to  the  findings,  we  cannot  see  that 
Kelley  is  under  any  disability  on  that  account.  Until  the 
mortgage  was  barred  the  agreement  had  no  effiect  upon  it; 
and  so  far  as  appears,  there  was  no  conflict  between  the  duties 
of  Kelley  as  agent  and  his  interest  as  a  party  to  the  agree- 
ment. An  agent  is  not  allowed  to  place  himself  in  antagonism 
to  his  principal  in  the  business  of  his  agency,  and  as  against 
the  principal  he  can  derive  no  benefit  from  contracts  made  by 
him  in  violation  of  this  rule.  It  must  appear,  however,  that 
the  rule  has  been  violated,  and  we  are  not  to  indulge  pre- 
sumptions upon  the  subject  for  the  purpose  of  depriving  a 
party  of  the  fruits  of  his  engagements.  The  Court  finds  in 
regard  to  the  agency  nothing  but  the  fact  of  its  existence, 
and  the  receipt  of  interest  upon  the  mortgage  debt,  the  par- 
ticular duties  devolving  upon  Kelley,  as  agent,  not  being 
stated.  We  cannot  infer  that  these  duties  were  of  a  character 
which  prevented  him  from  contracting  in  relation  to  the  pro- 
perty upon  which  the  debt  was  secured;  the  presumption  is 
that  they  were  not.  It  is  never  to  be  presumed  that  a  pariy 
has  committed  a  fraud,  and  where  fraud  is  alleged  for  the 
purpose  of  depriving  him  of  a  right,  the  facts  sustaining  it 
must  be  clearly  made  out.  The  charge  here  is  that  the  agree- 
ment was  a  fraud  upon  the  plaintiff  and  an  act  of  bad  faith 
on  the  part  of  Kelley,  but  the  facts  found  do  not  show  it  to 
have  been  so. 

The  point  inade  m  regard  to  the  absence  of  Kelley  from  the 
State  is  not  properly  before  us,  as  there  is  nothing  in  the 
findings  upon  the  subject. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a 
new  trial, 

[504]  *NoBTON,  J. — ^I  concur  in  the  decision  of  this  case, 
upon  the  ground  that  both  the  questions  upon  which 
there  could  be  any  argument  upon  principle  have  been  de- 
cided by  this  Court  in  the  case  of  Lord  v.  Morris,  and  that 
these  are  questions  of  that  character  that  once  deliberately 
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decided,  and  after  having  stood  for  several  years  as  rales  to 
govern  transactions,  they  should  not  be  opened  merely  to 
consider  again  the  weight  of  conflicting  decisions  and  oppos- 
ing reasons. 


RICO  et  (d.  V.  SPENCE  d  dl. 

*  QuienNO  Title— Possession  of  PLAornFF  Essesttial.— To  wiaintain  an  action 

to  quiet  title,  under  the  two  hundred  and  fifty-fourth  section  of  the  Civil  Practioe 
Act,  it  is  fwnpntia)  that  the  plaintiff  have  possession  of  the  premises  when  the 
action  is  commenced. 
>  Impeachment  of  Patent. — Until  the  validity  of  a  grant  from  the  Spanish  or 
Mexican  Oovemment  has  been  determined  by  the  tribunals  of  the  United  States, 
under  the  Act  of  Congress  of  March  8d,  1851,  it  cannot  be  made  the  basis  for 
impeacliing  a  patient  for  the  same  premises. 

*  Patent  CoNCLUsrvE. — Thus,  where  the  validity  of  the  claim  of  the  defendant, 

under  a  Mexican  grant,  had  been  recognized  and  confirmed,  and  a  patent  to  him 
issued  thereon  by  the  United  States:  Held,  that  the  plaintiff,  relying  solely  upon 
an  opposing  unconfirmed  grant  from  the  Mexican  Government,  embracing  the 
same  premises,  could  not  call  in  question  the  rights  of  the  defendant,  either  in  law 
or  equity. 

*  Effect  of  Non-Pbesentation  of  Mexican   Gbant. — Where  claimants   under 

Spanish  or  Mexican  grants  have  never  presented  their  claims  for  confirmation, 
under  the  Act  of  March  Sd,  1851,  such  claims  are  to  be  treated  as  non-existent, 
and  the  land,  so  £ar  as  they  are  concerned,  is  to  be  considered  as  part  of  the  public 
domain.  * 

Mezioan  Geants,  Adtebse  Claims  to. — ^Where  the  parties  each  claimed  the  same 
premises  under  independent  Mexican  gaants,  and  the  defendant,  with  knowledge 
of  the  plaintiff's  claim,  proceeded  to  obtain  a  confirmation  of  his  claim  and  a 
patent  therefor:  Beld,  that  no  equities  could  arise  in  favor  of  the  plaintiff,  and 
against  defendant,  from  the  latter's  knowledge  of  the  adverse  claim,  nor  was  he, 
by  reason  of  this  knowledge,  affected  with  notice  of  any  equitable  rights  of  the 

plaintiff. 

Appeal  from  the  Third  Judicial  District. 


I  A£Brmed  in  Lyl&y.  BoUins,  25  Cal.  487;  Pratus  v.  Jeffenon  O.  d  S,  M,  Co.,  84  Cal. 
559.  See  also  Van  Winkle  v.  Hinclde,  ante  842;  Brooks  v.  Calderwood,  84  Id.  665 ; 
BepuhmiaY,  Sepuloeda, 89 Id.  18;  Hev.  Co.  A  8.  C.  Co.  v.  KlcUL  37  Gal.  807;  4  Sawy.  644. 

*  Cited  as  authority  in  Banks  v.  Moreno,  89  CaL  246;  and  cited  inferentially  in  Sal- 
man  v.  Syrwrnds,  30  Cal.  307.  See  slso  Emeric  v.  Penniman,  26  Cal.  124;  O'ConneU 
V.  Dougherhjy  82  Cal.  463;  Clark  v.  Lockujood,  21  Cal.  221;  Orattan  v.  Wiggins,  28  Cal. 
37;  WUlson  v.  Castro,  81  Cal.  489;  Moerenhart  v.  Barron,  Jan.  T.  1872  (not  reported) ; 
BchmiU  v.  Oeovanini,  April  T.  1872  (not  reported.) 

3  Sec  Minium  v.  Brower,  24  Cal.  640;  Steinbach  v.  Moore,  SO  Cal.  606;  81  CaL  181; 
Steoenson  y.  BeimeU,  85  Cal.  432. 
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The  facts  are  sufficiently  stated  in  the  opinion. 
Nathaniel  Bennett^  for  PlaintifGs  and  Appellants. 

[505]  ^he  subject  matter  of  dispute  in  this  case  is  a 
ranch  in  the  county  of  Monterey.  The  main  point 
in  the  case  is,  that  the  defendant  holds  the  legal  title  in  trust 
for  the  plaintifiby  who  have  the  equitable  title. 

The  plaintiffs  claim  under  a  grant  from  the  Mexican  Gov- 
ernment. The  defendants  claim  under  a  pretended  grant 
from  the  same  Government,  fortified  by  a  patent  from  the 
United  States,  issued  in  pursuance  of  the  Act  of  Congress  of 
March  3d,  1851,  for  the  settlement  of  land  titles  in  California. 
The  plaintiffs  insist  that  the  patent  of  the  defendant  inures  to 
their  benefit 

The  complaint  is  framed  with  a  double  aspect:  1st,  under 
our  siatute  to  quiet  the  title;  and  2d,  upon  the  general  prin- 
ciples of  equity,  to  declare  and  enforce  a  trust.  Both  points, 
however,  in  fact  resolve  themselves  into  the  same  thing;  for 
we  do  not  well  see  how  we  can  maintain  an  action  to  quiet 
the  title  without  at  the  same  time  establishing  the  trust. 

Although  the  complaint  may  not,  in  so  many  words,  pray 
that  the  defendant  may  be  declared  to  hold  the  land  as  a 
trustee  for  the  plaintiffs,  it  does  contain  the  substance  of 
such  prayer,  as  it  asks  that  the  defendant  Spence  may  be 
decreed  to  convey  the  land  to  the  plaintiffs;  and  besides,  the 
facts  set  forth  in  the  complaint  being  sufficient  to  entitle  u& 
to  relief  asked  for,  the  Court  will  grant  such  relief  even  though 
not  prayed  for. 

The  answer  denies  all  the  allegations  of  the  complaint, 
except  that  the  defendant  Spence  holds  a  patent  of  the  United 
States  for  the  premises,  and  the  execution  of  the  mesne  con- 
veyances to  Spence  from  Jose  Mariano  Estrada,  and  sets  up 
numerous  substantive  defenses,  based  upon  the  Statute  of 
Limitations;  but  as  the  proof  does  not  sustain  ih«m,  it  is  un- 
necessary to  notice  them. 

We  insist  that  all  the  material  allegations  of  the  complaint 
are  sustained  by  the  proofs;  and  the  only  question  is,  does  tho 
law  upon  them  entitle  the  plaintiffs  to  the  relief  demanded? 

Judge  Story,  in  his  Equity  Jurisprudence  (vol.  2,  sec.  1195) 
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includes  among  implied  trusts,  ''those  which  axe  forced  upon 
the  party  by  operation  of  law;  as,  for  example,  in  cases  of 
fraud,  imposition,  notice  of  an  adverse  equity,  and  other 
cases  of  a  similar  nature." 

*In  this  case  the  defendant  had  all  along  notice  of  [506] 
the  adverse  equity  of  the  plaintiffs;  and  therefore  the 
procuring  of  the  patent  in  his  own  name  and  for  his  own 
benefit,  operates  as  an  imposition  on  the  rights  of  the  plain- 
tiffs. The  case  is  analogous  to  that,  to  say  the  least,  where  a 
man  buys  land  with  another's  money  and  takes  the  conveyance 
in  his  own  name  (2  Story's  Eq.  Juris.  56,  sec.  1201;)  or  in 
the  case  where  a  profferment  is  made  without  consideration, 
in  which  event  the  use  results  to  the  proffer.     (Sec.  1201.) 

The  position  for  which  we  contend  has  already  been  passed 
upon  by  this  Court  in  Estrada  v.  Murphy^  19  Cal.  249.  That 
case  goes  the  full  length  of  sanctioning  the  decree  for  which 
we  ask.  It  is  there  held  that  "if  the  confirmee  in  presenting 
a  Mexican  claim,  acted  as  agent,  or  trustee,  or  guardian,  or 
in  auy  other  fiduciary  capacity,  a  Court  of  Equity,  upon  a 
proper  proceeding,  will  compel  a  transfer  of  the  legal  title  to 
the  principal  cestui  que  trust,  ward,  or  other  party  equitably 
entitled  to  the  same,  or  subject  it  to  the  proper  trust  in  the 
confirmee's  hands.  It  matters  not  whether  the  presentation 
were  made  by  the  confirmee  in  his  own  name  in  good  faith, 
or  with  intent  to  defraud  the  actual  owner  of  the  claim,  a 
Court  of  Equity  will  control  the  legal  title  in  his  hands  so- as 
to  protect  the  just  rights  of  others." 

And  the  case  of  Castro  v.  Heiidriclcs,  23  How.  441,  cited  in 
Estrada  v.  Murphy,  fully  sustains  the  doctrine  of  the  latter 
case;  as  the  necessary  result  of  the  case  of  Castro  v.  Hendricks 
is,  that  the  fact  of  obtaining  a  patent  is  not  conclusive  in  favor 
of  the  patentee,  but  that  others  may  be  shown  to  have  the 
better  ri^ht,  and  that  the  Government  has  no  interest  in  the 
contests  between  persons  claiming  ex  post  facto  the  grant. 

We  think  we  might  safely  rest  our  case  on  the  two  cases 
last  cited;  but  the  precise  doctrine  for  which  we  contend  is 
laid  down  in  Boggs  v.  The  Merced  Mining  Co.,  14  Cal.  280,  in 
the  following  words:  "The  proceeding  by  bill  in  equity, 
which  an  individual  is  allowed  to  take  to  set  aside  a  patent  or 
control  its  operations,  is  in  the  nature  of  a  bill  to  quiet  title — 
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to  determine  an  estate  held  adversely  to  liim — to  remove  what 
would  otherwise  be  a  cloud  on  his  own  title;  or  is  in  the 
nature  of  a  bill  to  enforce  a  transfer  of  the  interest  from 
the  patentee,  on  the  ground  that  the  latter  has, 
[507]  *by  mistake  or  fraud,  acquired  a  title  in  his  own 
name,  which  he  should  in  equity  hold  for  the  benefit 
of  the  complainant.  The  individual  complainant  must  there- 
fore possess  a  title  superior  to  that  of  his  adversary,  and  of 
course,  to  that  of  the  Government  through  whom  his  ad- 
versary claims,  or  he  must  possess  equities  which  will  control 
the  title  in  his  adversary's  name." 

Apply  the  doctrine  of  that  case  to  our  own.  Our  proceed- 
ing is  by  bill  in  equity.  It  is  to  impose  a  trasfer  of  the  in- 
terest of  the  patentee.  He  has  acquired  a  title  in  his  own 
name,  which  he  should  in  equity  hold  for  the  plaintiffs.  The 
plaintiffs  possess  a  title,  which  prior  to  the  patent  to  the  de- 
fendant, was,  in  equity  at  least,  superior  to  that  of  the  defen- 
dant, and  to  that  of  the  Government  through  which  the 
defendant  claims.  And  the  plaintiffs,  therefore,  possess 
equities  which  ought  to  control  the  title  in  the  defendant's 
name. 

Nor  should  it  be  supposed  that  our  case  cannot  be  main- 
tained because  the  Court  below  found  that  the  defendant  was 
not  guilty  of  fraud.  (This  was  not  the  finding  of  the  Court 
as  claimed  by  counsel,  but  merely  the  opinion  of  the  Court 
below,  as  this  Court  will  see  by  an  examination  of  the  opinion 
or  finding.) 

This  is  an  equity  case,  and  this  Court  is  not  bound  by  the 
finding  of  the  Court  below  on  questions  of  fact;  but  it  is  un- 
necessary for  us  to  establish  actual  fraud.  What  the  law 
denominates  constructive  fraud  is  all  we  need  to  maintain  our 
case.  This  is  iUustrated  in  almost  every  possible  shape  in 
the  chapter  on  "  Constructive  Fraud,"  in  Story's  Equity  Juris- 
prudence (vol.  1,  pp.  268-440.)  Thus,  if  Jose  Mariano  Es- 
trada under  whom  the  defendant  pretends  to  claim,  had  notice 
of  the  Mexican  title  of  his  son  Jos^  Santiago  Estrada,  under 
whom  the  plaintiffs  claim,  thit  would  amount  to  constructive 
fraud.  In  such  case,  a  Court  of  Equity  "  will  hold  the  pur- 
chaser a  trustee  for  the  benefit  of  the  person  whose  rights 
he  has  thus  sought  to  defraud.     (1  Story's  Eq.  Juris,  sees. 
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395,  396,  399.)  Not  a  shadow  of  doubt  can  exist  but  that 
the  defendant  had  full  knowledge  of  the  claim  or  title  of 
Santiago. 

That  the  decree  which  we  ask  for  is  the  proper  relief,  is 
sustained  by  the  case  of  Brotvn  v.  Lynchy  1  Paige's  Ch.  147, 
where  it  is  held  that  a  Court  of  Chancery  will  relieve^ 
in  a  case  of  this  nature,  *by  converting  the  person  [508] 
guilty  into  a  trustee  for  the  injured  party.  In  that 
case  the  Vice-Chancellor  says,  (p.  152,)  quoting  the  language 
of  Lord  Eldon,  "It  has  long  been  settled,  that  if  a  convey- 
ance has  been  obtained  by  means  which  in  this  Court  have 
the  character  of  imposition,  fraud,  oppression,  or  undue  ad- 
vantage, the  person  deriving  a  title  under  it  is  a  trustee,  and 
the  species  of  relief  is  by  directing  a  reconveyance."  And 
the  Chancellor  says  in  the  same  case,  (p.  158,)  ''  The  means 
to  be  employed  is  to  convert  the  person  who  has  gained  an 
advantage  by  means  of  his  fraudulent  act,  into  a  trustee  for 
those  who  have  been  injured  thereby." 

The  unavoidable  inference  to  be  drawn  from  the  case  of 
West  V.  Cochrane^  17  How.  403,  is  in  favor  of  our  position. 
The  action  was  ejectment  upon  a  state  of  facts  in  many  re- 
spects analogous  to  the  facts  in  our  case.  The  action  failed 
because  the  plaintiff  had  not  the  legal  title;  Mr.  Justice  Mc- 
Lean remarking  at  the  conclusion  of  the  case  (p.  416):  **In 
this  case  I  do  not  dissent,  as  it  is  the  understanding  of  the 
Judges  that  the  equity  of  the  case  remains  open  for  further 
investigation." 

The  following  authorities  illustrate  in  a  greater  or  less  de- 
gree the  position  for  which  we  contend :  Moore  v.  Wilkinson, 
13  Cal.  478;  WUhty,  Sanford,  19  How.  82;  GarlaMv.  Winn, 
20  Id.  8;  Jones  v.  McMaster,  Id.  22;  Mezes  v.  Oreen,  24  Id. 
268 

D,  B,  AsJUey,  for  Respondent. 

I.  Plaintiffs  not  being  in  possession  of  any  part  of  the 
land,  could  not  sustain  the  action.  (Prac.  Act,  sec.  254; 
BUckie  V.  Borland,  6  Cal.  40;  Smith  v.  Smith,  12  Id.  216;  17 
111.  135;  Curtis  v.  SiUter,  15  Cal.  262;  Bayerque  v.  Cohm  et 
ah.,  1  McAl.  117;  Armitage  v.  Wickliffe,  12  B.  Munroe,  488; 
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Surgett  v.  Lappice,  8  How.  U.  S.,  165;  Loring  v.  Doumer,  1 
McAl.  365;  Head  v.  Fordyce,  17  Cal.  151.) 

II.  There  being  no  fjaud  shown  on  the  part  of  the  defen- 
dant, he  could  not  be  required  to  convey  the  land  to  plaintifis 
unless  his  relation  towards  them  in  acquiring  his  title  made 
him  their  quasi  trustee.  But  the  defendant  is  an  utter 
stranger  to  the  title  set  up  bj  plaintiffs,  and  claims 
[509]  nothing  under  it;  nor  has  he  borne  any  ^fiduciary 
relation  to  plaintiffs  or  their  grantor.  His  acquisition 
of  title  to  the  lands  by  patent  will  not  inure  to  henefit  of 
plaintiffs.  Besides,  defendant's  grantor  Dias,  acquired  de- 
fendant's title  with  the  knowledge  and  consent,  and  under  the 
direction  of  Jos^  Santiago  Estrada,  the  grantor  of  plaintifiis, 
who  are  not  purchasers  in  good  faith. 

in.  The  Court  did  not  err  in  refusing  a  new  trial.  The 
testimony  was  overwhelmingly  in  favor  of  the  defendant,  and 
entirely  justified  the  findings  and  judgment  of  the  Court,  and 
would  not  support  any  other. 

1.  The  plaintiffis  were  not  in  possession  of  the  land  nor 
any  part  of  it. 

2.  The  defendant  is  in  possession  of  the  land,  and  so  has 
been  exclusively  for  ten  years;  his  immediate  grantor,  Manuel 
Dias,  was  in  possession  from  1845  to  1850;  and  the  immediate 
grantor  of  said  Diaa,  to  ^'it,  Jose  Mariano  Estrada  was  in 
possession  from  1823  to  1845. 

3.  The  land  in  dispute  is  named  Bancho  ''  Uano  de  Buena 
Yista,"  and  is  situated  on  the  north  or  right-hand  side,  going 
down  of  the  Salinas  or  Monterey  Biver.  The  rancho  named 
Buena  Yista  is  opposite  on  the  south  or  Monterey  side  of  said 
river.  The  alleged  title  of  plaintiffs  is  for  '* Buena  Vista," 
and  they  have  no  title  to  the  land  in  dispute.  The  defendant 
has  title  to  the  land  in  dispute,  ''Llano  de  Buena  Yista." 

rV.  The  apparently  good  but  really  defective  title,  not  the 
genuine  and  true  one,  is  a  cloud  upon  the  title;  and  if  the 
holder  of  the  true  title  is  not  in  possession,  he  has  a  plain, 
speedy,  and  adequate  remedy  at  law  by  ejectment;  and  he 
cannot  proceed  in  equity.  But  if  he  is  in  possession,  as  this 
Court  has  before  said,  he  might  formerly,  without  the  aid  of 
statute,  after  his  title  had  been  tested  and  affirmed  at  law, 
have  proceeded  to  remove  the  cloud;   yet  now  under  the 
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statute,  be  may,  being  in  possession,  proceed  in  equity  with- 
out a  previous  trial  at  law.  But  in  this  latter  case  the  plain- 
tiff must  show  a  clear  legal  title  in  himself.  (33  Miss.,  4 
George,  292.) 

There  may  possibly  be  a  case  where  one,  out  of  the  posses- 
sion and  not  having  the  legal  title,  may  in  equity  pro- 
cure the  convey-*ance  of  that  title  in  himself,  where  [510] 
the  holder  of  the  title  has  by  trick  and  fraud  acquired 
it.  But  this  is  not  plaintiffis'  case.  They  allege  title  in  fee 
in  themselves,  entirely  independent  of,  distinct  from,  and  ad- 
verse to  the  defendant's  title;  and  they  allege  no  relation  of 
trust  or  fiduciary  character  in  the  defendant. 

Field,  C.  J.  delivered  the  opinion  of  the  Oourt^-OoPE,  J. 
and  Norton,  J.  concurring. 

The  Court  below  appears  to  have  treated  this  action  as 
brought  under  the  statute  to  quiet  the  title  of  the  plaintiffs 
to  a  tract  of  land  situated  in  Monterey  county,  and  to  have 
ordered  its  dismissal  on  the  ground  that  the  plaintiffs  were 
not  in  possession  of  the  premises  at  its  commencement. 
Such  possession  of*  the  plaintiffs  was  essential  to  maintain  an 
action  of  this  character.  (Prac.  Act,  sec.  254.)  But  the  de- 
fendants contend  that  the  action  was  brought  not  merely  to 
quiet  the  title  of  the  plaintiffs,  but  also  to  establish  and  en- 
force a  trust.  The  complaint  sets  forth  that  a  grant  of  the 
premises  was  issued  in  1822  to  Jose  Santiago  Estrada,  through 
whom  the  plaintiffs  trace  their  title;  that  the  defendant  David 
Spence  presented  a  claim  for  the  same  premises  to  the  Board 
of  Land  Commissioners,  alleging  that  a  grant  of  them  was 
made  in  1823  to  Jose  Mariano  Estrada,  through  whom  he  de- 
raigns  his  title;  that  the  claim  was  confirmed;  that  subse- 
quently a  patent  for  the  land  was  issued  to  him  by  the  United 
States;  that  the  confirmation  was  obtained  by  fraud  and  false 
representations;  and  that  the  mesne  conveyances  to  him  and 
the  patent  constitute  a  cloud  upon  the  plaintiffs'  title;  and 
concludes  with  a  prayer  that  the  mesne  conveyances  be  set 
aside,  that  he  be  enjoined  from  making  any  claim  to  the 
premises,  and  be  decreed  to  convey  the  same  to  the  plaintiffs, 
and  for  general  relief. 

The  answer  of  the  defendant  Spence  denies  all  the  allega- 
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tions  of  the  complaint  which  affect  his  rights  to  the  premises 
in  controversy,  and  sets  up  several  special  defenses  which  it 
is  not  material  to  notice. 

The  evidence  shows  that  the  grant  to  Jos^  Santiago  Estrada 
embraces  different  premises  from  those  clainled  by  the  plain- 
tiffs; that  the  premises  which  it  cedes  were  called  ''Buena 
Yista/'  and  are  situated  on  the  south  side  of  Salinas  or 
Monterey  Eiver;  and  that  the  premises  granted  to 
£511]  Jos^  Mariano  Estrada  were  called  *"  Llano  Buena 
Yista,*'  and  are  situated  on  the  north  side  of  the  same 
river.  This  fact  that  the  parties  claim  under  independent 
grants,  covering  different  premises,  of  itself  disposes  of  the 
case. 

But  if  the  fact  were  otherwise,  and  the  two  grants  covered 
the  same  premises,  the  case  presented  would  only  be  one  of 
conflicting  grants.  Neither  can  be  made  the  basis  for  im- 
peaching a  patent  for  the  same  premises  until  its  validity  has 
been  determined  by  the  tribunals  of  the  United  States,  under 
the  Act  of  Congress  of  March  3d,  1851.  And  as  the  validity 
of  the  claim  of  the  defendant  Spence  under  the  grant  to  Josd 
Mariano  Estrada  has  been  recognized  and  confirmed,  and  a 
patent  issued  to  him,  the  claimants  under  the  opposing  un- 
confirmed grant,  even  if  it  embrace  the  same  premises,  relying 
solely  upon  such  grant,  cannot  call  in  question  his  rights 
either  in  law  or  equity.  It  does  not  appear  from  the  record 
whether  those  claimants  have  ever  presented  their  claim  foi 
confirmation.  If  they  have  not  done  so  their  claim  is  to  be 
treated  as  non-existent,  and  the  land,  so  far  as  they  are  con- 
cerned, as  part  of  the  public  domain.  (Estrada  v.  Murphy, 
19  Cal.  269.) 

Independent  of  these  views,  there  is  another  consideration 
which  concludes  the  case.  The  plaintiffs  do  not  show  the 
possession  of  any  equities  which  can  control  the  legal  title. 
They  present  no  evidence  of  the  existence  of  any  such  relation 
of  trust  or  confidence  between  them  and  the  patentee  as 
imposed  upon  the  latter  the  duty  of  acting  for  their  benefit, 
and  of  holding  the  title  for  their  use.  There  was  no  fiduciary 
relation  between  them.  Nor  does  it  appear  that  there  was 
any  mistake  committed  by  the  authorities  at  Washington  in 
issuing  the  patent  to  the  defendant  Spence.     The  instrument 
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was  intendod  for  the  party  who  received  it.  Nor  is  it  pre- 
tended that  any  fraud  was  committed  by  the  patentee  in  the 
deraignment  of  his  title  from  the  original  claimant  of  the 
premises.  The  genuineness  and  due  execution  of  the  inter- 
mediate conveyances  from  Jos^  Mariano  Estrada  to  him  are 
not  questioned.  Nor  can  it  be  said  that  he  acquired  his  title 
with  notice  of  any  equitable  rights  of  the  plaintiffs  which 
could  affect  him.  The  parties  claimed  under  independent 
grants,  and  no  equities  could  arise  in  favor  of  the  plaintiffs 
against  him  from  his  knowledge  of  their  separate  claim. 
Judgment  affirmed. 


*TEVIS  V.  O'CONNELL.  [512] 

'  JiTBTiFiOATiON  WEEN  VoxD. — ^A  justification  by  the  sureties  upon  an  undertaking 
on  appeal  to  the  Supreme  Court  made  before  a  County  Judge  of  a  county  other 
than  that  where  the  judgment  was  rendered,  is  not  effectual  for  any  purpose. 
Moush  V.  Van  Ilagen,  18  Cal.  668,  affirmed  on  this  point. 

Bedvbtatement  of  Appeal. — Where  a  motion  to  reinstate  an  appeal  was  opposed 
on  the  ground  that  the  undertaking  on  appeal  was  invalid,  and  after  argument 
and  submission,  was  denied  on  this  ground:  Held,  that  it  was  then  too  late  for 
appellant  to  offer  to  file  a  new  undertaking.  The  offer  should  haye  been  made 
before  the  motion  was  submitted. 

Appeal  from  the  Fourth  Judicial  District,  County  of  San 
Francisco. 

On  motion  of  respondent,  based  on  a  certificate  of  the 
Clerk  of  the  District  Court,  the  appeal  was,  on  the  fourth  of 
March,  1863,  dismissed.  Subsequently,  during  the  same  term, 
appellant  moved  on  affidavit  to  reinstate  the  appeal,  and  in 
opposition  to  the  motion,  respondent  showed  by  the  certificate 
of  the  Clerk  of  the  District  Court  that  the  sureties  upon  the 
appeal  bond  had  been  excepted  to  and  had  justified,  not  in 
San  Francisco  County,  but  before  the  County  Judge  of  Contra 
Costa  Couniy,  at  Martinez. 


1  Beferred  to  in  Caldenoood  v.  Ihvis,  23  Oal.  888. 
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A.  WilliamSy  for  Appellant. 

H.  0.  BeaUy,  for  Eespondent,  cited  Boush  v.  Van  Hagen, 
18  Oal.  668. 

OoPE,  J.  delivered  the  opinion  of  the  Court — Ftkt.p,  0.  J. 
concurring. 

The  defendant  moves  to  reinstate  the  appeal  in  this  case, 
which  was  dismissed  for  failure  to  prosecute.  The  plaintiff 
shows,  in  opposition  to  the  motion,  that  in  fact  no  appeal  has 
been  taken,  as  the  sureties  upon  the  undertaking  were  ex- 
cepted to,  and  justified  before  a  County  Judge  of  a  county 
different  from  that  in  which  the  judgment  was  rendered. 
This  we  regard  as  a  valid  answer  to  the  motion;  the  case  of 
Boush  V.  Van  Hagen,  18  Cal.  668,  settles  the  construction  of 

the  statute. 
[513]         *The  motion  is  denied. 

Subsequently,  appellant  petitioned  for  a  rehearing, 
and  offered  to  execute  a  new  undertaking,  and  the  following 
opinion  was  delivered  by  Cope,  J. — Field,  C.  J.  concurring: 

The  petition  for  a  rehearing  must  be  denied.  The  offer  to 
execute  a  new  undertaking  comes  too  late.  It  should  have 
been  made  before  the  motion  to  reinstate  was  disposed 
of.  The  defendant  chose,  for  the  purposes  of  the  motion,  to 
rely  upon  the  old  undertaking,  and  he  must  abide  the  result. 

Petition  denied. 


BEEBETESA  t;.  SCHULTZ— SCHULTZ  v.  BEASLT. 

Kexzoan  Grant,  Title  akd  Benefioial  Iiteebest  in.—Job^  and  Sisto  Berreyesa, 
in  1843,  petitioned  the  Oovernor  of  California  for  a  grant  of  eight  leagues  of  land, 
known  as  *'  Las  Putas,"  and  in  their  petition  represented  that  they  were  married, 
and  had  children,  and  also  a  considerable  number  of  cattle  and  horses,  and  needed 
land  on  which  to  place  them.  On  this  petition,  after  a  favorable  report  from  his 
Secretary,  the  Governor  ordered  that  a  title  issue  to  the  petitioners  for  so  much 
of  the  land  as  they  could  settle.  No  title  issued  upon  this  order;  but  for  some 
xmesplained  reason  the  petitioners  considered  the  concession  which  it  directed  as 
embracing  four  leagues  of  the  tract  solicited,  and  on  the  following  day  they  pre- 
sented a  second  petition,  in  which  they  stated  that  their  fitunilieB  were  very  laige» 
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and  included  their  parents,  children,  and  brothers,  and  besides  that  there  yreve 
more  than  one  hundred  uncivilized  Indians  in  their  neighborhood  whom  it  was 
necessary  to  maintain,  and  for  these  reasons  prayed  a  grant  to  themselves  of  the 
other  four  leagues.  The  report  of  the  Secretary  on  this  petition  speaks  of  it  as 
presented  for  the  benefit  of  the  petitioners,  and  of  their  parents,  childien,  and 
brothers.  On  this  petition  a  grant  was  issued,  conceding  to  Jos£  and  Sisto  the 
entire  tract,  and  declaring  it  to  be  their  property,  and  imposing  upon  them  the 
usual  oonditionB.  This  grant  recited  that  the  grantees  had  petitioned  "for  their 
personal  benefit,  and  that  of  their  families,  and  that  of  their  parents  and  brothers." 
It  being  contended  by  the  appellants,  from  these  facts,  that  the  parents  and  brothers 
of  the  petitioners  as  weU  as  petitioners  were  beneficially  interested  in  the  grant: 

i^irs^Tfaat  no  valid  argument  in  favor  of  the  position  of  appellants  could  be  drawn 
from  the  character  of  the  first  order  of  the  Qovemor,  because  the  grant  wi^ich 
transferred  the  title  was  not  issued  upon  it; 

^Second— That  the  second  petition,  and  the  report  of  the  Secretary  upon  it,  taken 
together,  showed  that  the  parents,  children,  and  brothers,  were  referred  to' 
«only  as  inducements  for  enlarging  the  bounty  of  the  Government  to  the    [614] 
petitioners,  and  not  as  distinct  additional  ben^ciaries; 

TT^ini— That  the  recital  in  the  grant  did  not  control  the  course  of  the  title — that  it  only 
disclosed  the  inducements  which  operated  upon  the  Governor  to  make  mid  ^«.  t, 
and  that  the  language  of  the  operative  clauses  entirely  excluded  the  idea  that  any 
other  person  than  the  two  Be^^teyesafl  who  petitioned  were  to  become  invested 
with  the  tiUe; 

F(mrih—l!hz.%  JostS  and  Sisto  Berreyesa,  the  grantees,  were  invested  by  the  grant  with 
the  full  legal  and  beneficial  title  to  the  land,  exempt  from  any  trust  in  favor  of 
the  other  members  of  the  family. 

Petrion  fob  Colonization  Gbamt. — The  Mexican  Begulations  of  1828  required 
the  applicant  for  lands,  whether  an  empresario,  head  of  family,  or  private  person, 
to  set  forth  in  his  ])etition  to  the  Governor,  "his name,  country,  profession,  the 
number,  description,  religion,  and  other  circumstances,  of  the  faonilies  or  persons 
with  whom  he  wisned  to  colonize,"  and  though  these  particulars  constituted  con- 
siderations with  the  authorities  in  whom  the  granting  power  was  vested,  th^  did 
not  in  any  respect  control  the  course  of  the  title  against  the  operative  words  of 
transfer  in  the  grant 

Appeal  from  the  Seventh  Judicial  District. 

On  the  eleventh  of  February,  1842,  Jos^  de  Jesus  Berreyesa 
and  Sisto  Berreyesa  presented  the  following  petition  to  the 
Military  Comandante  of  Sonomar        4 

**  Tothe  Senar  Military  Comandante  o/Sononia: 

"  Jos^  de  Jesus  Berreyesa  and  Sisto  Berreyesa,  married, 
with  children,  and  residents  on  this  frontier,  in  due  form 
represent:  that  owning  a  considerable  number  of  cattle  and 
horses,  and  not  having  a  tract  of  land  on  which  to  place 
them,  suitable  for  their  increase,  they  both  together,  equally, 
solicit  the  place  known  by  the  name  of  Las  Putas,  of  the 
extent  of  eight  square  leagues. 
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''The  place  referred  to  is  vacant,  and  does  not  belong  to 
any  individual;  on  the  contrary,  it  lies  in  the  neighborhood 
of  the  uncivilized  Indians,  and  it  is  even  the  obje<$t  of  the 
subscribers  to  contribute  to  the  civilization  of  the  tribes  in 
the  neighborhood  of  said  place. 

*  Wherefore,  they  pray  yonr  Honor  to  be  pleased  to  give 
them  permission  to  occupy  the  said  land  provisionally — mean- 
while the  necessary  proceedings  are  being  had  to  obtain  the 
legal  title  from  the  proper  authority — in  which  they 
[515]  will  receive  grace  and  favor,  *admitting  this  on  com- 
mon paper,  not  having  any  of  the  corresponding 
stamp. 

**  Jose  de  Jesus  Besbeyesa,  -f 
"  SisTo  Bebeetesa.  t 
"Sonoma,  February  Uth,  1842." 

On  the  same  day — February  11th,  1842 — the  following 
order  was  made  by  the  Military  Comandante  on  the  petition: 

"  Sonoma,  February  11th,  1842. 
''The  parties  to  this  petition  may  occupy  the  land  asked 
for,  and  they  shall  present  themselves  to  the  Government  for 
the  proprietary  titled.  •'  Salvador  Vallejo.*' 

On  the  sixteenth  of  July,  1843,  the  same  persons  presented 
to  the  Governor  the  following  petition? 

"  Most  JEoccdleni  Senor: 

"  Jose  de  Jesus  Berreyesa  and  Sisto  Berreyesa,  residents 
of  Sonoma,  and  established  in  said  point,  before  your  Excel.- 
lency,  with  the  proper  respect,  and  in  due  form  of  law,  rep- 
resent: That  being  both  married,  with  families,  and  having  a 
considerable  number  of  cattle  and  horses,  and  needing  a 
place  or  tract  of  land  suitable  for  the  security  and  preserva- 
tion of  their  small  property,  they  presented  themselves  before 
the  Senor  Comandante  of  this  point,  asking  him  to  grant 
them  permission  to  place  their  said  property  on  the  land 
known  by  the  name  of  Las  Putas — meanwhile  the  necessary 
proceedings  were  being  had  to  obtain  legal  title — and  having 
obtained  said  permission,  as  is  shown  by  the  accompanying 
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document,  we  golicit  your  Excellency  to  be  pleased  to  grant 
us  the  land  indicated,  which  land  is  of  the  extent  of  eight 
square  leagues,  to  which  end  a  diseno  of  the  land  petitioned 
is  herewith  presentc*d  to  your  Excellency,  hoping  to  receive 
from  the  goodness  of  your  Excellency  the  necessary  assist- 
ance for  our  numerous  families,  for  the  security  of  their  in- 
terests, their  subsistence,  and  well  being. 

*' Wherefore,  they  earnestly  pray  your  Excellency 
to  be  pleased  *to  accede  to  their  petition,  which  favor     [516] 
they  hope  to  receive,  swearing  that  they  do  not  act  in 
bad  faith,  and  whatever  is  necessary^ 

•    "Jose  de  Jesus  Berretesa,  f 
'*  SiSTO  Bereeyesa.  f 

"  Sonoma,  July  16th,  1843. 

"  The  foregoing  is  not  written  upon  sealed  paper,  there  be- 
ing none  in  this  place." 

Upon  this  petition  the  Governor  made  an  order,  dated 
October  26th,  1843,  directing  the  Secretary  to  report,  and 
thereupon  the  Secretary  made  the  following  report: 

**  In  consideration  of  the  good  character  of  the  petitioners, 
from  all  the  information  I  can  receive,  as  well  as  on  account 
of  the  time  they  have  occupied  the  land  for  which  they  peti- 
tion, and  having  built  a  house  upon  the  same,  and  commenced 
other  labors  for  the  improvements  thereof,  all  of  which  ren- 
ders them  worthy  that  your  Excellency  should  accede  to  their 
petition,  if  the  same  should  meet  the  approbation  of  your 
Excellency. 

**  This  is  all  I  can  report  in  relation  to  the  matter,  in  com- 
pliance with  the  superior  decree  of  your  Excellency  of  the 
date  of  to-day.  "Manuel  Jimeno." 

On  the  twenty-seventh  of  October,  1843,  the  Governor 
made  the  following  order: 

"Let  the  title  issue  for  so  much  as  they  can  settle,  they 
not  being  permitted  to  sell  or  alienate  the  same,  etc.,  marking 
out  the  boundaries." 

On  this  order  no  title  appears  to  have  been  issued.  For 
some  reason  or  other,  which  is  unexplained,  the  petitioners 
seem  to  have  conceived  the  idea  that  under  this  order  they 
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could  onlj  obtain  a  title  to  four  leagues  of  land;  and  not 
being  satisfied  with  a  grant  of  that  extent,  on  the  next  day, 
the  twenty-eighth  of  October,  1843,  they  addressed  to  the 
Governor  the  following  petition: 

'*  Moat  Excellent  Sefuyi*: 

^' Jose  de  Jesus  Berreyesa  and  Sisto  Berreyesa,  residents  of 
the  frontier  of  Sonoma,  and  established  on  the  rancho 
[517]  known  by  the  *name  of  Las  Putas,  before  the  high 
justification  of  your  Excellency,  and  in  due  form  of 
law,  present  themselves,  and  say :  That  our  family  being  so 
large,  including  also  our  parents,  brothers,  and  our  children, 
and  counting  also  more  than  one  hundred  uncivilized  Indians 
that  surround  us,  and  desiring  to  live  all  upon  the  same  place, 
which  we  solicit,  and  the  four  sitios  [four  square  leagues] 
which  your  Excellency  has  been  pleased  to  concede  us  not 
being  sufficient  to  contain  us,  since  we  need  lands  for  our 
flocks  and  herds,  and  lands  for  cultivation,  for,  besides  the 
subsistence  of  all  our  family,  it  is  necessary  to  maintain  the 
Indians,  in  order  to  avoid  to  some  extent  the  robberies  they 
are  likely  to  commit.  Wherefore,  we  pray  your  Excellency 
to  be  pleased  to  concede  us  the  other  four  square  leagues, 
hoping  that  your  Excellency  will  cooperate  for  our  well  being, 
we  earnestly  pray  that  you  may  be  pleased  to  accede  to  our 
petition,  in  which  we  will  receive  grace  and  favor,  sweating 

that  we  ask  in  good  faith. 

''Jose  de  Jesus  Bebbeyesa, 
''SisTo  Bebheyesa. 
"MoNTEBEY,  October  28th,  1843." 

On  the  thirtieth  of  October,  1843,  the  Governor  ordered 
the  Secretary  to  report,  which  he  did,  on  the  same  day,  in 
these  words: 

*'  IhlJie  Sefior  Oovemor: 

''The  land  petitioned  for  anew  by  the  Senors  Berreyesa  for 
their  own  benefit,  and  that  of  their  parents,  children,  and 
brothers,  I  understand  can  be  conceded  to  them  without  any 
inconvenience,  since,  in  consideration  of  the  numbers  com- 
posing all  the  families,  and  as  the  land  cannot  be  divided,  it 
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being  a  Canada  sorroiinded  bj  bills,  it  may  well  be  conceded 
in  order  that  the  persons  referred  to  may  occupy  it  in  coloniz- 
ation, without  being  permitted  to  sell  or  alienate  the  same, 
and  subject  to  the  other  customary  conditions;  but  the  de- 
termination of  your  Excellency  in  the  matter  will  be  most 
proper.  ^'Manuel  Jimeno. 

"Monterey,  October  30th,  1843.' 

On  the  thirty-first  of  October,  1843,  the  Governor 
made  an  *order  that,  in  accordance  with  the  report  of     [618] 
the  Secretary,  the  title  should  issue  with  the  condi- 
tions expressed;  and  on  the  third  of  November,  1843,  a  decree 
of  concession  was  made  as  follows: 

"Monterey,  November  3d,  1843. 
"In  view  of  the  petition  with  which  this  expedienie  com- 
mences, the  foregoing  reports,  with  all  other  matters  neces- 
sary to  be  considered,  in  conformity  with  the  laws  and 
regulations  on  the  subject,  I  declare  the  citizens  Jos^  de 
Jesus  and  Sisto  Berreyesa  owners  of  the  place  named  Las 
Putas,  bounding  with  the  hills  (lomeria)  surrounding  the 
same  Suyacaleur,  Buli,  and  Queneltal,  of  the  extent  of  eight 
square  leagues.  "Manuel  Micheltorena." 

And  thereupon,  on  the  same  day,  on  the  third  of  November, 
1843,  the  following  grant  was  issued: 

"  Manuel  Michel torena,  Brigadier-Q^neral  of  the  Mexican 
Army,  Adjutant-General  of  the  Staff  of  the  same,  Governor, 
Oomandante-General  and  Inspector  of  the  Department  of  the 
Oalifomias: 

"Whereas,  the  citizens  Jos^  de  Jesus  and  Sisto  Berreyesa 
have  petitioned  for  their  personal  benefit,  and  that  of  their 
families,  that  of  their  parents  and  brothers,  the  land  known 
by  the  name  of  Las  Putas,  bounded  by  the  range  of  hills, 
{lomeria,)  which  surroimds  the  same,  named  Suyacaleur,  Buli, 
and  Queneltal,  the  necessary  proceedings  having  been  pre- 
viously had,  and  the  investigations  made  as  required  by  the 
laws  and  regulations,  in  exercise  of  the  authority  conferred 
upon  me,  in  the  name  of  the  Mexican  nation,  I  have  deter- 
mined to  concede  to  them  the  said  land,  declaring  the  same 
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to  be  their  property  by  these  presents,  subject  to  the  approval 
of  the  Most  Excellent  Departmental  Assembly,  and  under  the 
following  conditions : 

''  1st.  They  shall  not  sell  or  alienate  the  same,  impose  upon 
it  ground  rents,  bond,  or  mortgage,  or  any  other  incumbrances, 
whatever. 

"2d.    They  may  inclose  it  without  prejudice  to  the  roads, 
crossings,  and  servitudes;  they  shall  enjoy  it  freely  and  ex- 
clusively, devoting  it  to  the  use  or  cultivation  which 
[619]     may  be  most  convenient;  *but  within  one  year  they 
shall  build  upon  it  a  house,  which  shall  be  inhabited. 

"  3d.  They  shall  solicit  the  respective  Judges  to  give  them 
judicial  possession,  by  virtue  of  this  dispatch,  by  whom  the 
boundaries  shall  be  marked  out,  on  the  limits  of  which  will 
be  placed,  besides  the  landmarks,  some  fruit  trees,  or  forest 
trees,  of  some  utility. 

''  4th.  The  land,  of  which  donation  is  made,  is  of  the  extent 
of  eight  square  leagues,  a  little  more*  or  less,  as  by  the  re- 
spective diseno.  The  Judge  who  may  give  the  possession 
will  cause  the  same  to  be  measured  in  accordance  with  the 
ordinance,  the  surplus  that  may  result  to  remain  to  the  use 
of  the  nation. 

''  6th.  If  they  violate  the  conditions,  they  shall  lose  their 
right  to  the  land,  and  it  will  be  denounceable  by  another. 

"In  consequence  whereof,  I  order  that  this,  [document} 
serving  them  as  a  title,  be  held  as  firm  and  valid,  and  that 
registry  be  made  of  it,  and  that  it  be  delivered  to  the  in- 
terested parties  for  their  security  and  further  ends. 

"Given  in  Monterey  on  the  third  of  November,  one  thou- 
sand eight  hundred  and  forty-three. 

"Manuel  Micheltobena, 

"  Manuel  Jimeno,  Secretary." 

The  first  case,  in  which  Berreyesa  is  plaintiff,  is  a  bill  in 
equity.  The  complaint  sets  forth  that  Nasario  Berreyesa  and 
Maria  Antonia,  his  wife,  having  a  large  family  of  eleven  sons 
(one  of  whom  was  the  plaintiff)  and  three  daughters,  in  the 
year  1839  settled  on  a  rancho  situated  in  the  present  county 
of  Napa,  and  known  as  Las  Putas,  and  which  is  particularly 
described  in  the  complaint;  that  this  land  was  possessed  and 
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occupied  by  the  different  members  of  the  said  family,  with 
their  herds,  in  common;  that  in  October,  1843,  whilst  said 
occupation  continued,  Jeaus  and  Sisto  Berreyesa,  two  of  the 
sons,  petitioned  the  Governor  for  a  grant  of  said  rancho 
(which  contained  eight  leagues  of  land)  for  the  benefit  of 
themselves,  their  parents,  and  their  brothers  and  sisters; 
that  in  November,  1843,  a  grant  of  said  rancho  was  made 
to  said  Jesus  and  Sisto  Berreyesa,  for  the  benefit  of.  them- 
selves, and  also  for  the  benefit  of  their  father  and 
mother,  and  brothers  and  sisters;  that*after  the  said  [520] 
grant  the  family  continued  to  occupy  and  possess  the 
said  rancho  with  their  flocks  and  herds;  that  they  claimed  it 
in  common,  and  improved  it  in  common,  and  that  Sisto  and 
Jesus  Berreyesa  always  recognized  the  interest  in  common  of 
the  other  members  of  the  family;  that  afterwards,  and  at 
different  dates,  sundry  members  of  the  family  died  intestate 
and  without  issue,  leaving  thereby  their  interest  in  said  rancho 
in  the  survivors;  that  Jesus  and  Sisto  Berreyesa,  the  two 
brothers  who  petitioned  for  the  grant,  assigned  their  interest 
to  their  wives,  Maria  Antonia,  and  Maria  Nicolasa  Higuera, 
who,  along  with  their  husbands,  presented  the  claim  to  the 
Lind  Commission,  who  confirmed  it;  that  said  Jesus  and 
Sisto  Berreyesa,  and  their  said  wives,  conveyed  to  Thorn  and 
Treat,  with  full  notice  of  the  premises,  and  whilst  the  plaintiff 
was  in  possession  in  common  with  the  other  members  of  the 
family  as  aforesaid;  that  the  defendant,  by  virtue  of  mesne 
conveyances,  and  with  like  notice,  acquired  the  title  of  Thorn 
and  Treat;  that  in  virtue  of  his  title  so  acquired  ho  pretended 
and  claimed  to  own  the  entire  rancho — was  endeavoring  to 
obtain  a  patent  for  the  land  from  the  United  States  to  himself 
exclusively,  and  threatened  to  bring  a  suit  to  dispossess  the 
\  laintiff  from  the  land.  The  complaint  also  contained  copies 
of  all  the  documents  set  forth  or  referred  to  in  the  above 
statement  of  facts,  and  prayed  the  Court  to  decree  that  the 
defendant  held  as  a  trustee  for  the  use  of  the  plaintiff  to  the 
oxtent  of  his  interest;  that  the  defendant  should  execute  to 
the  plaintiff  a  deed  for  said  interest,  and  that  in  the  meantime 
he  should  be  restrained  by  injunction  from  causing  a  patent 
to  be  issued. 

To  this  complaint  the  defendant  demurred,  and  the  Court 
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having  given  judgment  on  the  demurrer  for  the  defendant  the 
plaintiff  appealed. 

The  suit  of  Shuliz  v.  Beady  is  an  action  of  ejectment  for 
the  same  rancho.  Beasly  defends  by  setting  up :  first,  the 
same  case  set  forth  in  his  complaint  by  Miguel  Berrejesa; 
and  second,  the  further  fact  that  in  1845  he  intermarried  with 
Clara  Berreyesa,  a  member  of  the  said  Berreyesa  family;  tl  at 
after  his  said  marriage  he  entered  on  said  rancho  with  his  wife, 

the  said  Clara,  and  from  then  till  now  (and  living  with 
[521]     her  and  their  children)  had  been  *upon  said  rancho 

in  virtue  of  his  said  wife's  interest  therein  in  common 
with  the  other  members  of  the  said  family  of  Berreyesa.  The 
prayer  of  the  answer  was  for  the  same  relief  as  was  asked  for 
in  the  complaint  of  Miguel  Berreyesa.  The  plaintiff  Schults^ 
demurred  to  the  answer  of  Beasly,  and  the  Court  having  given 
judgment  on  the  demurrer  for  the  plaintiff,  the  defendant 
appealed. 

Hepburn  &  DunneUe,  and  Baldwin  &  Hoggin,  for  Appellants. 

That  the  grant  made  on  the  third  of  November,  1843,  wa» 
foxmded  entirely  on  the  second  petition  and  not  on  the  first, 
is  shown  by  the  fact  that  it  recites  in  the  first  sentence  that 
it  was  made  on  the  petition  of  Jesus  and  Sisto  Berreyesa, 
who  had  petitioned  for  the  land  for  their  personal  benefit, 
that  of  their  families,  and  ''  that  of  their  parents  and  brothers 
and  sisters;"  the  parents,  brothers,  and  sisters  not  being 
mentioned  in  the  first  petition. 

Here,  then,  we  have  a  petition  for  eight  leagues  of  land  by 
two  persons,  who  ask  for  it  for  themselves.  The  eight  leagues 
are  refused,  but  as  much  of  the  eight  leagues  as  they  can 
stock  is  offered.  This  offer,  instead  of  being  accepted  and 
prosecuted  to  a  grant,  is  declined,  and  a  new  petition  is  pre- 
sented asking  for  the  same  lands,  not  for  themselves,  but  for 
themselves  and  others,  who  together  could  stock  and  occupy 
it.  The  report  called,  for  on  this  petition,  recommends  the 
grant  specifically  and  carefully  on  the  grounds  set  forth  in 
the  second  petition:  ''In  consideration  of  the  number  com- 
posing all  the  family,  who  might  occupy  it  in  colonization." 
The  grant  follows,  and  shows  on  its  face  that  it  was  made  for 
the  reasons  given  in  the  report;  that  is  to  say,  because  Jesus. 
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and  Sisto  Berreyesa  had  petitioned  for  the  eight  leagues  '*for 
their  personal  benefit,  that  of  their  families  and  that  of  their 
parents  and  brothers  and  sisters."  They  could  not  stock  and 
occupy  the  eight  leagues  themselves,  and  it  was  refused  to 
them;  they  could  stock  and  occupy  it,  aided  by  their  parents 
and  brothers  and  sisters,  and  it  was  granted  ''in  coloniza- 
tion." 

In  the  judgment  of  the  Supreme  Court  of  the  United  States, 
18  Howard,  548,  colonization  means  immigration  or  settle- 
ment ''in  numbers;"  and  the  Mexican  Begulations  of  1828 
declare  that  the  lands  shall  be  granted  to  "  contract- 
ors, (empresariosj  families,  or  private  persons,  for  [522] 
the  purpose  of  cultivating  and  inhabiting  them." 
(See  Articles  1,  2,  5,  16,  Eockwell,  453,  454.) 

"  Families"  are  as  much  objects  of  the  bounty  of  the  Gov- 
ernment as  "  private  persons."  Lands  are  to  be  given  to  both 
for  the  same  reason,  "  cultivating  and  inhabiting  them."  In 
this  case  the  private  persons  not  being  able  to  cultivate  and 
inhabit  the  whole  of  the  tract  asked  for,  it  was  refused;  but 
to  the  families  who  were  able  to  occupy  and  cultivate  it,  it 
was  granted.  Shall  the  fact  that  this  grant  was  asked  for  by 
two  in  the  name  of  all,  restrict  the  title  to  two,  and  defeat 
the  title  to  all?  This  would  not  only  be  against  natural 
equity,  but  contrary  to  the  colonization  law  itself,  which,  in 
order  "  to  combine  the  possessions  of  families,"  gave  a  prefer- 
ence for  grants  of  public  lands  adjoining  proprietors,  to  the 
children  and  relatives  of  the  proprietors.  (See  Eockwell,  454, 
sec.  16  Begulations  of  1828.) 

It  is  familiar  that  under  the  Mexican  system,  the  Alcalde, 
in  a  summary  way,  dispossessed  intruders  upon  lands  which 
had  been  granted.  Could  Jesus  and  Sisto  Berreyesa,  after 
their  parents  and  brothers  and  sisters  went  into  possession 
under  this  grant,  and  made  improvements,  have  invoked  the 
aid  of  the  Alcalde  to  turn  them  out?  The  title  being  granted 
equally  for  the  benefit  of  all  the  family,  can  it  be  doubted 
that  the  other  members  of  the  family  could  invoke  the  title 
to  show  that  they  had  as  good  right  to  the  possession  and  en- 
joyment of  the  land  as  Jesus  and  Sisto?  Occupancy  and  cul- 
tivation being  the  source  of  title  of  all,  and  being  pajd  by  all, 
should  be  shared  by  all.     Suppose  Jesus  and  Sisto  had  pro- 
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secuted  their  first  petition  to  a  grant;  had  obtained  a  grant 
for  as  much  land  as  thej  could  stock,  and  under  this  grant 
had  taken  possession  of  a  league  and  occupied  it.  The  seven 
leagues  would  then  have  been  public  land,  and  the  parents 
and  brothers  and  sisters  could  have  asked  for  it,  and,  under 
the  colonization  law,  have  had  a  preference  for  it.  This  is 
precisely  what  they  have  done,  only  in  a  different  way. 

Again :  by  the  eleventh  article  of  the  Begulations  of  1828, 
lands  granted  are  liable  to  be  denounced  and  regranted  to 
others  for  nonperformance  of  the  conditions  of  settlement. 
Suppose  Jesus  and  Si^to  Berreyesa  had  abandoned 
[523]  their  possession  and  occupancy  of  *this  rancho,  but 
the  rest  of  the  family  had  remained,  would  the  land 
have  been  subject  to  denouncement?  If  it  would,  then  the 
parents  and  brothers  and  sisters  would  lose  the  possession 
and  occupancy  of  lands  the  right  and  title  to  which  was  de- 
pendent on  possession  and  occupancy.  But  the  case  at  bar 
is  even  stronger  than  this;  for  Schultz,  who  claims  the  whole 
rancho,  stands  here  as  the  assignee  of  Jesus  and  Sisto  Ber- 
reyesa; and  that  they  have  abandoned  their  possession  is 
proved  by  the  fact  that  their  assignee  is  sueing  for  it.  So 
that  if  the  Court  give  judgment  for  Schultz,  they  will  deter- 
mine, in  effect,  that  Jesus  and  Sisto  Berreyesa,  who  have  not 
performed  the  conditions  of  the  grant,  shall  turn  out  their 
co-tenants  who  have  performed  them.  Mr.  Justice  McLean 
has  said  in  the  famous  Bastrop  case,  that  *'  the  remuneration 
given  for  colonization  in  the  Spanish  colonies  was  uniformly 
a  grant  of  lands."  (11  Howard,  660.)  Here  the  land  has 
been  granted  by  the  Government  **in  colonization,"  (those 
very  words  being  used,  ex  industria,  in  the  title  papers,)  yet 
the  proposition  made  to  the  successor  of  that  very  Govern- 
ment is,  to  confirm  the  grant  as  a  colonization  grant,  but  to 
take  away  the  land  from  the  colonist. 

When  the  Government  denounces  a  rancho,  it  is  always  on 
the  petition  of  some  colonist,  who  sets  forth  that  the  land, 
though  granted  before,  has  been  abandoned;  is  vacant  and 
unoccupied,  and  that  he,  the  petitioner,  will  occupy  and 
improve  it  if  granted  to  him.  The  motive,  then,  of  the 
Government  in  making  a  denouncement  is  the  same  as  in 
making  a  grant,  to  wit:  occupation  and  improvement.     How 
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absurd  then  to  say  that  the  Government  would  denounce  or 
regrant  (for  regranting  and  denouncement  are  the  same  thing) 
a  rancho  for  the  purpose  of  occupation  and  improvement, 
which  rancho  was  already  granted,  occupied,  and  improved. 
The  power  to  denounce  is  derived  from  the  same  source  as 
the  power  to  grant,  to  wit:  the  law  of  1824;  and  according  to 
this  law  the  power  to  denounce  is  not  absolute  but  conditional, 
and  dependent  on  the  fact  of  abandonment;  so  that  where 
there  is  no  abandonment  there  can  be  no  denouncement. 
From  this  it  results  that  this  land  having  been  continuously 
occupied  by  this  family,  the  Miexican  Government  could  not 
have  deprived  them  of  it,  even  if  it  had  been  so  dis- 
posed; and  would  therefore  have  been  bound  *to  [524] 
extend  the  ** definitive  title,"  if  it  had  been  asked  for. 
Suppose,  then,  that  this  definitive  title  had  been  asked  for  by 
Jesus  and  Sisto  Berreyesa  for  themselves,  and  by  the  family 
for  all,  to  which  of  the  two  would  the  Government  have  given 
it?  The  utmost  that  Jesus  and  Sisto  could  say  in  their  favor 
would  be,  that  they  had  settled  and  occupied;  but  this  they 
offered  to  do  in  their  first  petition  for  a  grant;  and  which  was 
refused  to  them  for  the  reason  that  their  occupation  alone 
was  insufficient.  On  the  other  hand,  the  family  could  say 
that  this  land  having  been  refused  to  two  because  the  occupa- 
tion of  two  was  insufficient,  was  given  to  all,  on  the  condition 
that  all  would  occupy;  that  all  had  occupied,  and  therefore, 
the  Government,  having  received  the  consideration  from  all, 
should  extend  the  title  to  all. 

To  say  nothing  of  honesty,  policy  would  require  the  Mexican 
Government  to  reason  in  this  way;  for  if  they  gave  the  title 
to  Jesus  and  Sisto,  to  the  exclusion  of  the  other  members  of 
the  family,  then  Jesus  and  Sisto  could  turn  the  others  off;  and 
thus  the  Government  would  find  itself  in  the  ridiculous  posi- 
tion, first:  of  granting  to  two  colonists  the  identical  rancho, 
which  because  there  were  only  two,  it  had  refused  to  grant 
them;  second,  of  being  false  to  meritorious  colonists  who  had 
been  true  to  it;  and  third,  of  thwarting  by  its  own  acts  the 
great  motive  and  policy  of  the  whole  system  of  grants,  to  wit: 
colonization.  The  importance  of  this  view  of  the  case  will 
be  seen,  when  it  is  recollected  that  one  of  the  modes  of 
colonization  provided  for  by  the  law  nf  1824,  was  by  em- 
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presario.  This  grant,  instead  of  being  a  grant  of  eight 
leagues  to  a  family,  might  just  as  easily  have  been  a  grant 
of  a  hundred  leagues  to  an  empresario  upon  the  condition  of 
settling  thereon  a  hundred  colonists.  If  in  such  a  case  the 
Government  should  prefer  the  empresario  to  the  colonists, 
and  issue  the  definitive  title,  not  to  them,  but  to  him,  the 
empresario,  becoming  thus  the  owner  of  the  land,  could  im- 
mediately turn  round  and  expropriate  the  colonists,  and 
thereby  entirely  defeat  the  object  and  policy  of  the  Govern- 
ment in  making  the  grant. 

The  Bastrop  case,  already  cited,  shows  that  this  cannot  be 
done.  In  that  case  the  definitive  title  was  given  to  the  colo- 
nists, and  not  to  Bastrop;  and  to  each  in  proportion 
[525]  to  his  settlement.  This  was  ^done  at  first  by  the 
Spanish  Provisional  Government;  and  the  United 
States,  when  they  succeeded  to  the  Spanish  Government, 
pursued  the  same  course.     (11  Howard,  648,  651,  652.) 

Wherefore  should  the  Berreyesa  colonists,  who  have  always 
been,  and  still  are,  in  possession,  be  denied  the  justice  which 
was  accorded  to  the  Bastrop  colonists?  This  action  of  eject- 
ment by  Schultz,  is  in  legal  effect  a  suit  by  Jesus  and  Sisto, 
to  oust  their  co-tenants  and  co-colonists;  and  as  the  Mexican 
Government  would  not  entertain  it,  so  neither  should  ours, 
which  has  succeeded  to  its  obligations  as  well  as  its  rights. 

The  unimportance  of  the  person  to  whom  a  grant  issues,  is 
strongly  shown  in  the  case  of  the  Arguello  claim  to  the 
Bancho  Las  Pulgas.  In  that  case,  Jose  Estrada  representing 
himself  as  the  Executor  of  Don  Louis  Arguello  deceased,  on 
the  twenty-seventh  of  October,  1836,  petitioned  the  Governor 
for  a  grant  of  the  Bancho  Las  Pulgas  to  the  minor  children 
of  said  Louis  Arguello,  to  wit:  Jose  Bamon  and  Luis,  Maria 
Concepcion  and  Maria  Josefa,  on  the  ground  that  the  father 
had  been  the  owner  of  the  land  since  1800,  and  that  the  titles 
had  been  mislaid.  On  this  petition,  after  taking  testimony 
to  show  that  the  minors  were  Mexicans  and  had  sufficient 
stock  to  settle  the  rancho,  the  Governor,  in  November,  1835, 
made  a  grant,  in  which  after  reciting  that  Estrada  had  peti- 
tioned for  the  benefit  of  the  minors,  he  declares  and  vests  the 
title  thus:  ''Using  the  faculties  which  are  conferred  on  me, 
by  decree  of  this  day,  I  have  come  to  declare  him  the  owner 
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thereof  by  the  present  letters."  *  *  *  ''Inconsequence 
I  order  that  the  present,  serving  as  a  title  to  him,  be  held 
firm  and  valid,  be  recorded  in  the  book  thereto  corresponding, 
and  be  delivered  to  the  petitioner  for  his  security  and  other 
purposes." 

This  is  as  plain  a  grant  to  Estrada  as  can  be  made,  but  as 
he  asked  for  it  for  others,  and  as  the  others  for  whom  he 
asked  it,  went  into  possession  of  it,  and  lived  on  it,  the  Court 
had  no  difficulty  in  confirming  the -claim  to  them  and  not  to 
him.  (See  the  grant  in  this  case.  United  StcUea  v.  Argvjdb, 
18  How.  542.) 

As  a  question  of  authority,  the  case  is  also  plain.  The 
doctrine  of  thie  English  law  is,  that  ''any  expression  mani- 
festing an  intention  that  the  donee  of  property  is  not 
to  have  the  beneficial  *enjoyment  of  the  whole  or  [626] 
some  part  of  it,  will  be  binding  on  the  conscience  of 
the  trustee,  and  will,  in  equity,  exclude  any  claim  by  him  to 
the  beneficial  interest."  (10  Ves.  537.)  For  this  purpose,  it 
is  by  no  means  necessary  that  the  donee  should  be  expressly 
directed  to  hold  the  property  to  certain  "  uses,"  or  "in  trust," 
though  such  words  being  definite  and  technical  would  be 
properly  employed.  That  there  is  no  magic  in  the  words  is 
a  rule  of  equitable  construction.  Any  expressions  which 
show  a  clear  intent  to  create  a  trust  will  have  the  effect. 
(1  Myl.  &  Craig,  401.)  Thus,  where  a  gift  in  a  will  is  ex- 
pressed to  be  "for  the  benefit"  of  others,  or  to  be  at  the  dis- 
posal of  the  donee  "for  herself  and  children,"  etc.,  it  is  a 
sufficient  declaration  of  the  trust.     (Hill  on  Trustees,  65,  66.) 

It  is  a  well  settled  rule  of  the  English  law,  that  it  is  not 
necessary  for  the  cestuia  to  be  expressly  named,  or  that  the 
trusts  should  be  expressly  declared  in  the  same  instrument 
by  which  the  estate  is  granted.  "All  persons  who  are  capable 
of  taking  an  interest  in  property  at  law,  may  to  the  extent  of 
their  legal  capacity,  and  no  further,  become  entitled  to  the 
trust  of  such  property  in  equity.  The  beneficial  interest  in 
property  may  also  become,  and  frequently  is,  vested  in  objects 
as  cesiuis  que  trust,  whose  existence  is  not  recognized  at  law." 
(Hill  on  Trustees,  51,  52.)  "  It  is  not  necessary  to  the  crea- 
tion of  a  trust,  that  a  cestui  que  trust  should  be  named,  or  in 
being  at  the  time."    (Hill  on  Trustees,  note  I.)     So  in  regard 
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to  the  legal  capacity  to  convey  in  trust;  ''It  may  be  broadly 
stated,  that  every  person  who  is  capable  of  making  a  valid 
conveyance  of  property  of  any  description,  has  also  the  power 
of  attaching  such  limitations  or  declarations  to  the  act  of  dis- 
position, as  will  convert  the  person  taking  the  legal  estate  into 
a  trustee  for  the  parties  to  whom  the  beneficial  interest  is 
given."  (Id.  45.)  Nor  is  it  necessary  that  the  declaration  of 
the  trust  should  be  contained  in  the  same  instrument,  which 
vests  the  legal  estate  in  the  trustee."  (1  Cox,  1;  2  Myl.  & 
Craig,  684.) 

It  is  not  indispensable  that  the  declaration  should  be  made 
by  a  formal  deed  or  will.  **A  simple  letter  or  memorandum, 
or  any  writing  of  a  similar  un technical  and  informal  charac- 
ter, will  be  sufficient,  if  it  clearly  express  the  gift  to  lie  in 
trust,  and  sufficiently  connect  the  trustee  with  the  subject 

matter  of  the  trust."  (Hill  -on  Trustees,  64.) 
£527]  *Such  a  declaration  of  the  trust  is  sufficient  under 
the  Statute  of  Frauds  even.  Prior  to  the  Statute  of 
Frauds  (29  Charles  U.)  uses  might  have  been  declared  by 
parol;  at  least  in  all  cases  of  feoflfment  by  livery.  (4  Cruise's 
Dig.  ch.  12,  p.  149.)  And  even  in  case  of  a  transfer  of  the 
freehold  by  fine  or  recovery  (which  was  an  assurance  by 
matter  of  record;)  though  a  trust,  when  intended,  must  have 
been  declared  in  writing,  yet  it  was  not  necessary  that  it 
should  be  so  expressed  at  the  time.  Whenever  a  fine  is 
levied  and  a  declaration  of  the  uses  of  it  is  afterwards  exe- 
cuted, the  fine  and  declaration  of  uses  will  be  considered  as 
one  assurance.  (5  Cruise's  Dig.  216;  Doe  v.  Whitehead,  1 
Doug.  45.) 

In  this  case,  however,  there  can  be  no  mistake  as  to  the 
character  of  the  grant.  The  trust  is  stamped  upon  the  face 
of  the  title  papers. 

TV.  C.  Wallace  and  A.  P.  CriUenden,  for  Respondent. 

There  is  nothing  in  the  last  petition  which  intimates  an 
intention  on  the  part  of  the  applicants  to  ask  for  the  land  in 
the  name  of  any  one  but  themselves,  or  to  ask  a  grant  in  any 
such  form  as  would  give  an  interest  in  the  land  to  any  other 
person.  Its  representations  are  made  to  meet  a  supposed 
objection  in  the  mind  of  the  Governor  that  the  parties  were 
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asking  for  more  land  than,  under  the  Begulations  of  November 
2lBt,  1828,  they  would  be  entitled  to  receive,  in  view  of  the 
number  of  their  families,  and  their  circumstances.  And  they 
meet  that  objection  by  the  showing  of  the  petitioners  that 
their  families  included  not  only  their  wives  and  children,  but 
their  parents  and  brothers,  and  numerous  Indians,  all  of 
whom  the  petitioners  had  to  support.  These  circumstances 
are  required  by  the  second  article  of  the  regulations  to  be 
stated,  and  they  are  precisely  those  which  it  was  intended 
should  influence  the  Governor  in  determining  upon  the  quan- 
tity of  land  to  be  granted. 

The  report  of  the  Secretary  speaks  of  this  petition  as  one 
for  the  benefit  of  the  applicants,  their  parents,  children,  and 
brothers.  And  such  it  undoubtedly  was — for  all  those  who 
constituted  a  portion  of  the  families  of  the  applicants  would 
derive  a  benefit  from  the  grant,  because  it  would  give  to  the 
applicants  the  means  of  supporting  all  those  who 
were  dependent  upon  them.  And  it  is  ^in  this  sense,  [528] 
and  no  other,  that  the  grant  itself  speaks  of  the  peti- 
tion of  Jose  de  Jesus  and  Sisto  Berreyesa,  as  one  for  their 
personal  benefit,  that  of  their  families,  and  that  of  their 
parents  and  brothers.  The  idea  of  the  appellants  that,  be- 
cause of  this  recital  in  the  report  and  the  grant,  all  those  re- 
ferred to  as  persons  to  be  benefited  must  have  a  direct  in- 
terest in  the  land,  and  occupy  the  position  of  grantees,  is 
untenable,  either  upon  reason  or  authority.  (ScoU  v.  Ward, 
13  Cal.  474;  Frique  v.  Hopkins,  4  Mart.  N.  S.  214.) 

Neither  in  the  petition,  nor  the  report,  nor  the  grant,  is 
there  any  distinction  made  between  the  families  and  children 
of  the  grantees,  and  the  parents  and  brothers  of  the  grantees. 
The  same  phrase  embraces  them  all.  In  the  petition  the 
grantees  say  that  their  own  families  are  large  because  they 
include  them  all,  and  in  the  report  and  grant  it  is  recited  that 
the  petition  for  the  land  is  for  the  benefit  of  them  all.  How 
can  any  distinction  be  made  between  them?  Can  the  parents 
or  brothers  have  any  different,  or  higher,  or  better  right  than 
the  children?  Yet  this  Court  has  decided  that  the  children 
have  none. 

The  appellants'  argument  necessarily  runs  into  an  absurdity ,^ 
and  no  case  can  more  clearly  illustrate  it  than  the  present. 
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The  nnciyilized  Indians,  more  than  one  hundred  of  them,  are 
also  represented  in  the  petition  to  be  part  of  the  family  of  the 
petitioners,  and  are  equally  with  the  parents  and  brothers  to 
be  benefited  by  the  grant.  And  upon  the  principle  contended 
for  by  the  appellants  each  one  of  them  could  claim  to  be  an 
owner  of  the  land. 

There  is  no  more  ground  for  contending  that  this  grant  was 
not  made  exclusively  to  Jose  de  Jesus  .and  Sisto  Berreyesa 
than  there  would  be  if  the  "moving  cause,"  instead  of  being 
the  unusually  large  number  of  persons  composing  the  family 
of  the  petitioners,  as  shown  by  their  second  petition,  had 
been  a  very  great  increase  of  their  stock  between  the  date  of 
the  two  petitions.  The  quantity  of  land  to  be  granted  is  to 
be  proportioned  both  according  to  the  number  of  persons  to 
be  indirectly  benefited  and  the  circumstances  of  the  grantees — 
that  is,  the  nature,  kind,  and  amount  of  property  they  have. 
Upon  both  these  elements  depends  the  extent  of  the  land 
which  the  grantees  can  use,  and  which  therefore  should  be 
granted  to  them.     It  is  so  declared  in  article  second  of  the 

regulations. 
[529J         *The  error  of  the  appellants'  argument  results  from 

confounding  the  form,  nature,  and  character  of  the 
grant  with  its  "moving  cause" — the  inducements  on  which  it 
was  made.  In  the  case  of  ScoU  v.  Ward^  13  Cal.  477,  it  was 
urged,  as  here,  that  the  recital  in  the  grant — that  the  grantee 
solicited  the  land  "for  his  personal  benefit  and  that  of  his 
family" — ought  to  control  the  operative  words  of  the  grant. 
The  Court  denied  this  proposition,  and  held  otherwise.  In 
that  case  the  recital  was  untrue,  but  that  fact  does  not 
diminish  the  force  of  what  is  said  by  the  Court  on  this  point. 
The  recital  is  a  mere  formula,  used  in  every  grant,  whether 
applicable  or  inapplicable  to  the  facts  of  the  case.  The  -Court 
says:  "The  recital  was  probably  taken  from  the  usual  forms 
in  which  grants  were  written;  it  certainly  was  not  inserted  or 
intended  to  have  any  influence  upon  the  direction  of  the  title. 
The  term  'family 'is  not  limited  to  the  husband  and  wife. 
Alviso  had,  at  the  time,  several  children  by  a  previous  mar- 
riage, and  if  the  use  of  the  term  in  the  recital  can  have  any 
effect  upon  the  direction  of  the  title,  it  is  difficult  to  see  why 
those  children  might  not  claim  to  have  received  an  interest 
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in  the  property  equally  with  the  wife,  or  the  community  ex- 
isting between  the  husband  and  wife.  Such  an  effect  was 
never  supposed  to  exist,  it  is  believed,  by  any  one." 

Yet  in  this  case  the  recital  is  relied  upon  to  show  right,  not 
only  in  the  children,  but  in  more  distant  relativres,  and  neces- 
sarily in  the  one  hundred  or  more  unnamed  and  uncivilized 
Indians,  all  of  whom  constituted  the  '' family"  of  the  peti- 
tioners. 

The  question  here  is  one  of  construction.  What  was  the 
intention  of  the  Government?  Was  it  to  grant  the  land  to 
Jos^  de  Jesus  and  Sisto  Berreyesa  alone,  or  to  grant  it  to 
them  in  common  with  all  their  relatives,  and  the  hundred  or 
more  uncivilized  Indians?  In  both  petitions  the  applicants 
ask  for  the  land  for  themselves  alone.  The  report  of  Jimeno 
is  that  it  can  be  conceded  to  them,  and  not  to  them  in  con- 
nection with  anybody  else.  They,  and  they  alone,  are  the 
persons  "  referred  to"  who  may  occupy  it  in  colonization. 

The  title  is  directed  by  the  Governor's  order  to  issue  "in 
accordance  with  the  Secretary's  report."  In  the  decree  of 
eoncession,  which  is  declared  to  be  made  ''in view  of 
the  petition,"  and  the  **' foregoing  reports,"  the  Gov-  [530] 
emor  declares  **  Jose  de  Jesus  and  Sisto  Berreyesa 
owners  of  the  place."  In  the  grant  the  Governor,  reciting 
their  petition,  declares  that  he  has  determined  to  concede  to 
them  the  said  land,  declaring  the  same  to  be  their  property. 
And  all  the  conditions  refer  to  them  alone.  They  are  not  to 
alienate  nor  incumber  it;  they  may  inclose  it;  they  shall  en- 
joy it  freely  and  exclusively,  devoting  it  to  the  use  which  may 
be  most  convenient;  they  are  to  build  a  house  upon  it;  they 
shall  solicit  the  juridical  possession;  if  they  violate  the  con- 
ditions they  shall  lose  their  right;  and  the  document  is  to 
serve  them  as  a  title,  and  to  be  held  firm  and  valid.  Lan- 
guage could  not  be  used  which  would  more  absolutely  exclude 
the  idea  that  any  other  person  than  Jos^  de  Jesus  and  Sisto 
Berreyesa  were  to  be  owners  of  any  part  of  the  land.  How 
can  they  be  owners,  and  enjoy  the  property  **  freely  and  ex- 
clusively," and  yet  their  families,  parents,  brothers,  and 
Indians,  be  also  part  owners? 

The  appellants'  brief  cites  sundry  authorities  upon  the 
question,  how  and  by  what  words  a  trust  may  be  created. 
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We  do  not  propose  to  examine  them.  They  relate  to  trusts 
under  the  common  law,  and  are  inapplicable  in  considering 
the  construction  of  an  instrument  made  in  California  in  1843 
under  the  Spanish  law,  which  discountenanced,  if  it  did  not 
prohibit,  the  creation  of  any  estate  in  trust.  (2  White's 
Recop.  181;  Oortario  v.  Cantu,  7  Texas,  35.) 

For  a  further  and  all-sufficient  reason  it  is  unnecessary  to 
enter  upon  any  review  of  these  authorities,  with  a  view  to 
determine  to  a  nicety  what  words  will  and  what  will  not  create 
a  trust.  There  must  be  some  intention  manifested  by  the 
words  of  a  grantor  that  the  whole  beneficial  interest  in  the 
property  granted  shall  not  vest  in  the  grantee.  And  we  are 
content  to  submit  this  case  on  the  proposition,  that  no  such 
intention  appears  from  the  espediente  and  grant  in  this  in- 
stance; but,  on  the  contrary,  the  manifest  will  and  intention 
of  the  grantor  were  to  grant  the  property  to  Jos^  de  Jesus 
and  Sisto  Berreyesa,  absolutely  and  exclusively.  We  do  not 
see  how  any  authorities  can  help  the  appellants,  unless  they 
go  to  the  extent  of  holding  that  a  trust  may  be  made  by  the 
judgment  of  the  Court,  though  it  was  never  declared  by  the 

grantor,  nor  intended  by  him  to  exist. 
[531]  *The  appellants  seek  to  derive  some  support  for 
their  claim  from  the  expression  made  use  of  in  the 
report  of  Jimeno  of  the  thirtieth  of  October,  that  the  land 
**  may  well  be  conceded,  in  order  that  the  persons  referred  to 
may  occupy  it  in  colonization,  without  being  permitted  to  sell 
or  alienate."  They  assume  that  the  "persons  referred  to" 
are  ''all  the  families;"  that  there  is  some  distinction,  under 
the  colonization  law  and  regulations,  between  grants  to  in« 
dividuals  and  grants  to  families;  that  the  land  was  refused 
the  two  individuals,  Jos^  de  Jesus  and  Sisto  Berreyesa,  be- 
cause they  were  not  able  to  cultivate  and  inhabit  it  all,  but 
was  granted  to  the  several  families  because  they  could  occupy 
and  cultivate  it;  and  they  ask  whether  the  fact  that  this  grant, 
asked  for  by  two  in  the  name  of  all,  restricts  the  title  to  two 
ajid  defeats  the  title  to  all? 

To  this  we  reply :  First — ^That,  as  we  have  before  stated, 
and  as  is  clear  from  the  perusal  of  the  petitions,  the  two  never 
asked  for  the  land  in  the  name  of  all,  or  in  anybody's  name 
but  their  own.     Second — That,  though  it  were  conceded  to 
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have  been  refused  the  two  applicants  when  thej  first  asked 
for  it,  it  was  subsequently  granted  to  them,  when  they  ex- 
plained to  the  Governor  how  numerous  were  the  families  and 
dependents  for  whom  they  had  to  proyide;  and  it  was  never 
granted  to  the  ''several  families"  at  all,  but  only  to  Jos^  de 
Jesus  and  Sisto  Berreyesa,  exclusively.  Third — That  the 
expression  in  the  report — "persons  referred  to" — relates 
only  to  the  two  petitioners,  as  is  apparent  from  the  whole 
report,  and  from  the  subsequent  action  of  the  Governor,  in 
making  the  grant,  ''in  accordance  with"  the  report,  to  the 
two  petitioners  alone,  and  in  imposing  upon  them  the  restric- 
tion, recommended  by  the  Secretary,  in  regard  to  the  power 
of  alienation.  Fourth — That  even  if  it  be  otherwise,  and  the 
"persons  referred  to"  intended  "all  the  families,"  and  it  was 
the  recommendation  of  the  Secretary  that  the  grant  should  be 
made  to  the  petitioners  with  a  view  that  "all  the  families" 
should  continue  to  occupy  the  land,  yet  no  one  would  have 
any  right  in  the  land,  or  be  an  owner  of  any  part  of  it,  but 
the  two  grantees  named — for  the  grant  mustcontrol,  and  it 
constitutes  the  two  the  owners  of  the  land.  And  this  would 
be  so,  even  if  the  intention  were  clear  from  the  grant  itself 
that  the  occupation  of  all  the  families  should  continue, 
for  the  grant  being  made  to  the  *two  petitioners  alone  [532] 
would  contemplate  only  the  continuance  of  the  occu- 
pation of  all  the  families  under  such  arrangements  and  con- 
tracts as  might  be  made  between  them  and  the  grantees. 

We  would  refer  the  Court  to  opinions  delivered  in  two 
cases,  and  which  support  our  views.  The  espedierUe  and  grant 
of  John  A.  Sutter  may  be  found  in  10  Cal.  502-504.  In  his 
petition,  he  states  his  object  in  asking  the  grant  to  be  the  es- 
tablishment of  twelve  families;  in  the  grant,  it  is  recited  that 
he  had  asked  the  land  for  his  personal  benefit,  and  that  of 
the  twelve  families;  and  the  land  was  granted  to  him  "for 
himself  and  his  colonists."  The  Board  of  Land  Commis- 
sioners confirmed  the  grant  upon  reasons  which  entirely  sup- 
port our  position  in  the  case  at  bar.  And  in  their  opinion 
the  Supreme  Court  of  the  United  States  seems  to  have  ac- 
quiesced.    (United  States  v.  Suiter,  21  How.  177.) 

In  the  case  of  the  United  States  v.  Weber y  a  grant  of  similar 
form  was  passed  upon.     It  was  made  to  William  Gulnac,  who 
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in  his  petition  represented  that  he  was  a  man  of  family,  and 
had  so  many  head  of  cattle  and  horses,  specifying  the  number, 
and  that  there  were  other  persons  of  his  class  who  bound 
themselves  to  be  in  his  company  for  the  purpose  of  forming 
a  kind  of  pueblo  in  the  country.  In  order  to  carry  this 
arrangement  into  effect,  and  for  the  security  and  increase  of 
his  own  property  and  that  of ,  the  persons  referred  to,  he 
prayed  a  grant  of  eleven  leagues.  The  Secretary  reported 
that  it  would  be  proper  to  know  whether  the  land  Gulnac  asks 
for  is  for  the  formation  of  the  colony  he  mentions,  for  in  that 
case  it  appears  necessary  that  the  names  of  the  persons  who 
form  it  should  be  expressed,  in  order  that  in  the  title  it  may 
be  explained  that  the  land  is  for  the  benefit  of  all,  and  that 
*  if  he  petitioned  for  himself  the  extent  was  very  great.  The 
Governor  then  ordered  that  Gulnac  should  say  whether  he 
asked  for  the  land  for  the  colony,  and  in  that  case  the  title 
should  issue,  and  should  mention  the  names  of  the  partners. 

Without  any  further  representation  from  Gulnac,  a  decree 
of  concession  was  made  to  him,  ''for  his  own  personal  benefit 
and  that  of  his  family,  and  also  that  of  eleven  other  families." 
Upon  this  decree  a  grant  was  made,  which  recites  that  Gulnac 
has  asked  for  the  land  ''  for  his  own  personal  benefit, 
[533]  for  that  of  his  family,  and  *eleven  other  families," 
and  granting  the  land  to  Gulnac,  declaring  him  the 
owner,  and  containing  precisely  the  same  clauses  and  con- 
ditions as  are  contained  in  the  grant  to  Jos^  de  Jesus  and 
Sisto  Berreyesa. 

In  determining  the  nature  of  this  grant  and  its  legal  effect, 
the  Land  Commissioners  say:  "The  recital  of  the  Governor 
in  the  grant,  that  the  said  Gulnac  had  solicited  the  grant  for 
his  own  personal  benefit  and  that  of  his  family,  and  that  of 
eleven  others,  carries  with  it  no  benefit  to  the  families, 
inasmuch  as  no  particular  families  are  named;  and  none  can 
claim  its  benefits  except  the  family  of  Gulnac,  and  they  only 
so  much  as  the  law  would  assign  to  them  by  way  of  inherit- 
ance on  the  decease  of  Gulnac.  The  grant  is  to  him  (Gulnac) 
declaring  to  him  the  ownership.  There  is  nothing  in  the 
grant  that  would  indicate  a  design  on  the  part  of  the  grantor 
to  pass  any  particular  interest  to  any  one  but  Gulnac;  but  to 
pass  the  whole  title  to  Gulnac,  and  leave  him  to  contract  with 
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'whom  he  pleased  to  settle  the  land,  and  on  such  tenns  as 
might  suit  him.  The  grant  then  was  to  Gulnac.*'  And  to 
the  same  effect  was  the-opinion  of  Judge  Hoffman.  (1  Hoff- 
man, 126.) 

The  twelve  families  referred  to  in  the  Sutter  grant,  the 
eleven  in  the  Gulnac  grant,  and  '^  all  the  families"  mentioned 
in  the  grant  to  Jos^  de  Jesus  and  Sisto  Berreyesa,  could 
occupy  the  land  *'in  colonization,"  only  in  the  same  way,  not 
in  virtue  of  any  ownership  derived  from  the  grant,  but  under 
the  grantees,  and  through  such  arrangements  as  they  might 
make  with  the  grantees.  It  might  well  be  questioned  whether 
even  this  much  was  contemplated  by  the  Government  in  the 
present  case. 

Counsel/or  Appellants,  in  reply. 

The  entire  argument  for  the  respondent  Schultz  amounts 
to  this:  that  the  facts  set  forth  in  the  petition,  in  regard  to 
the  parents  and  brothers  and  sisters,  considered  in  the  report 
of  the  Secretary,  and  recognized  in  the  grant,  are  mere  in- 
ducements to  the  grant,  and  that  the  legal  title  passed  to  the 
grantees  entirely  unaffected  thereby. 

To  this  we  reply  that  this  proposition  is  true  in  one  sense, 
and  in  another  sense  it  is  not  true.  If  the  petition  of 
Jesus  and  Sisto  ^Berreyesa  was  wholly  their  own  act,  [534] 
and  made  by  themselves  alone,  and  for  their  own 
benefit  exclusively,  and  without  any  privity  or  agreement  with 
their  parents  and  brothers  and  sisters,  then  the  averments  of 
the  petition,  reports,  etc.,  were  mere  inducements  to  the 
grant,  and  the  title  passed  to  Jesus  and  Sisto  Berreyesa  dis- 
charged of  any  equity  in  favor  of  the  parents  and  brothers 
and  sisters.  If,  on  the  contrary,  at  the  time  this  petition  was 
presented,  it  was  the  intention  of  the  entire  Berreyesa  family 
to  ask  for  the  land  in  common,  and  live  on  it,  and  hold  and 
enjoy  it  in  common,  and  Jesus  and  Sisto  Berreyesa,  in  pre- 
senting the  petition,  did  it  with  the  knowledge,  consent,  and 
cooperation  of  the  parents  and  brothers  and  sisters,  and  with 
the  intention  and  understanding  not  to  acquire  it  for  them- 
selves alone,  but  for  all  the  members  of  the  family  in  com- 
mon, then  the  title  passed  to  Jesus  and  Sisto  Berreyesa,  but 
charged  with  an  equity  in  favor  of  each  of  the  members  of 
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the  family  for  an  undivided  share.     This  last  proposition  is 
the  proposition  of  the  pleadings  and  the  espediente. 

There  is  no  analogy  between  this  case  and  ScoU  v.  Ward. 
In  that  case  Alviso  acted  for  himself  alone,  and  with  the  in- 
tention to  get  the  land  for  himself  alone;  whereas,  in  this 
case,  Jesus  and  Sisto  petitioned  for  the  land  for  themselves 
in  common  with  others,  and  with  the  intention  of  obtaining 
it  for  themselves  in  common  with  others.  This  is  shown  by 
a  common  entry  before  the  grant,  by  a  common  holding  and 
a  common  improvement  after  the  grant  for  upwards  of  twenty 
years,  and  by  the  title  papers  themselves  in  connection  with 
the  acts  of  the  parties. 

If  the  case  stood  on  the  espediente  alone,  there  might  be 
some  ground  for  the  argument  which  has  been  pressed  with 
so  much  boldness  by  the  counsel  for  the  respondent;  but  in 
connection  with  the  acts  and  intentions  of  the  parties,  which 
for  good  reasons  he  has  kept  studiously  out  of  sight,  it  loses 
its  force.  We  dispute  nothing  which  has  been  decided  in 
ScoU  V.  Ward,  in  the  Sutter  case,  or  in  the  Weber  case. 
Scott  V.  Ward  would  be  an  authority  for  Schultz,  if  Alviso 
having  children  of  his  own  who  were  owners  of  stock,  had 
proposed  to  them  to  join  their  stock  to  his,  and  settle  on  the 
land,  he  to  petition  for  it  in  his  own  name,  but  for  common 
account.  If  in  such  a  case  the  Court  had  denied  the 
[535]  claim  of  the  ^children,  the  authority  would  have  been 
in  point  against  us.  If  Maria  Luisa  Peralta,  having 
cattle  of  her  own,  and  Ignacio  Alviso  having  cattle  of  his  own, 
had  agreed  to  marry,  to  settle  on  a  ranch,  and  obtain  a  grant 
therefor  through  Alviso,  and  in  his  own  name,  but  for  joint 
account,  then  the  case  of  Scott  v.  Ward  would  be  like  this; 
and  then,  it  is  submitted,  that  the  equity  of  the  wife  would 
not  have  been  denied.  But,  instead  of  that,  the  decision 
amounts  only  to  this:  that  a  man's  family  have  no  interest  in 
his  grant  though  the  fact  that  he  had  a  family  may  have  been 
the  reason  why  he  obtained  it.  To  have  decided  the  case 
differently  would  have  been  mere  robbery;  for  a  man's  status 
or  quality  of  married  man  is  as  much  his  own  as  his  cattle. 
But  the  cattle  of  a  man's  parents  and  brothers  and  sisters  are 
not  his  own;  and  if  the  parents  and  brothers  and  sisters  put 
their  cattle  into  a  common  stock,  and  their  persons  into  a 
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ooxnmon  settlement,  in  order  to  obtain  a  common  rancho,  the 
one  in  whose  name  it  issued  cannot  be  honest  and  deny  the 
rights  of  the  others;  most  of  all,  after  they  have  enjoyed,  and 
he  has  acknowledged  them,  for  more  than  twenty  years.  As 
between  the  Grovemment  and  the  petitioner,  the  colonists  to 
settle,  and  the  cattle  to  stock,  the  rancho,  may  be  mere  in- 
ducement to  an  act  which  when  made  may  still  be  a  donation. 
But  as  between  the  petitioner  and  his  co-colonists,  the  settle- 
ment and  the  cattle  being  the  means  of  obtaining  the  grant, 
and  being  used  by  him  for  that  purpose  for  the  common 
benefit,  the  interest  or  share  of  the  co-colonists  in  the  dona- 
tion is  as  much  a  purchase  as  if  it  had  been  paid  for  in 
gold. 

It  is  in  this  connection  that  the  facts  presented  by  the 
espedierUe  are  so  important.  Jesus  and  Sisto  are  offered  what 
land  **they  can  stock"  (settle.)  This  is  what  they  want,  but 
not  what  the  family  want.  The  family  have  stock  as  well  as 
they;  the  family  are  living  on  the  rancho  as  well  as  they;  and 
they  **  desire  all  to  live  on  the  same  place  which  they  (we) 
solicit."  Therefore  Jesus  and  Sisto  re-petition  for  the  land, 
setting  forth  these  facts.  On  this  petition  Jimeno,  ''in  con- 
sideration of  the  number  comprising  all  the  families, "reports 
that  the  land  ''may  well  be  conceded,  in  order  that  the 
persons  referred  to  may  occupy  it  in  colonization."  On  the 
ooming  in  of  the  report,  the  Governor  ordered  that 
"the  *title  issue  in  accordanc  with  the  report  of  the  [536] 
Secretary;"  and  the  grant  shows  on  its  face  that  this 
order  was  obeyed.  We  say  then  that  the  consideration  for 
this  grant,  that  is,  the  means  for  obtaining  it,  was  furnished, 
or  paid,  by  all  the  family  in  common,  and  that  they  are  there- 
fore entitled  to  the  land,  share  and  share  alike. 

To  hold  otherwise  is  to  disregiird  the  plain  language  of  the 
'Cspedienie,  which  says  it  may  be  granted  '*  in  consideration  of 
the  number  comprising  all  the  families."  From  the  beginning 
it  was  known  that  Jesus  and  Sisto  had  families,  for  they  re- 
cite the  fact  in  their  first  petition.  But  the  Governor,  in  the 
face  of  this  fact,  refused  the  grant,  except  to  the  ea!.ent  that 
Jesus  and  Sisto  could  stock  (settle)  it;  and  it  was  not  until 
the  large  colonization  set  forth  in  the  second  petition  was 
promised  that  he  made  the  grant;  and  when  he  did,  it  was 
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'^in  consideration  of  the  nomber  comprising  all  the  families.'* 
The  acknowledgment  of  the  source  of  the  tide  is  confirmed 
bj  the  acts  in  pats  of  the  parties  interested,  for  more  than 
twenty  years.  The  second  petition  asserts  that  the  family 
wanted  all  the  land  for  their  herds  and  their  sowings,  and 
that  they  all  wanted  "to  live  on  the  same  place."  The  facts 
are  that  they  were  then  on  the  place;  that  some  of  them  lived 
and  died  there,  and  that  the  rest  lived  there  and  are  there  still. 
Till  the  eleventh  of  January  last,  when  Schnltz  (who  bought 
with  full  notice,  and  when  both  the  plaintiff  Berreyesa  and 
the  defendant  Beasly  were  in  possession)  brought  his  eject- 
ment against  Beasly,  the  title  has  never  been  questioned. 
If  for  no  ot^er  reason,  the  assignee  of  Jesos  and  Sisto 
Berreyesa  should  be  estopped  to  deny  a  claim  which  rests 
upon  an  adverse  possession  acknowledged  daily  for  upwards 
of  twenty  years.  How,  in  the  face  of  the  petition  declaring 
that  the  land  is  asked  for,  for  the  benefit  of  the  family,  and 
in  face  of  the  acts  of  the  petitioners  giving  the  family  the 
benefit  of  it  for  nearly  a  quarter  of  a  century,  can  the  grantees 
or  their  assignees  deny  it? 

In  Trevino  v.  Fernandez^  13  Texas,  630,  the  lands  in  ques- 
tion were  denounced  by  two  brothers,  Bartolome  and  Eugenio 
Fernandez,  and  the  title  recited  the  payment  of  the  price  by 
both,  and  the  officer  was  ordered  to  put  the  grantees  in 
[537]  possession.  In  doing  *this  he,  the  officer,  extended 
the  title  to  Bartolome  alone,  and  it  was  objected  on 
the  trial  that  this  defeated  Eugenio's  right.  The  Court  over- 
ruled the  objection  and  said:  ''He,"  the  officer,  ''had  no 
authority  to  depart  from  the  grant  or  to  deprive  one  of  the 
grantees  of  his  right;  and  his  act,  placing  only  one  in  posses- 
sion of  the  whole  of  the  lands,  must  be  regarded  as  inuring 
to  the  joint;  benefit  of  both." 

Here,  upon  the  same  principle,  the  grant  though  issued  to 
two,  having  been  paid  for  by  the  family,  will  inure  io  the  use 
of  the  family.  And  the  same  result  would  have  followed  even 
though  the  espediente  had  not  mentioned  the  family,  or  the 
Governor  had  never  heard  of  them.  Shall  it  be  said,  then, 
that  the  brothers  and  sisters  are  to  fare  worse  because  they 
are  mentioned,  than  they  would  have  fared  if  they  had  not 
been  mentioned?    It  being  borne  in  mind  that  there  is  no 

550 


Digitized  by 


Google 


April,  1863.]  Berreyesa  v.  Schdltz.  538 

question  to  whom  the  legal  title  passed,  but  only  in  whom  the 
beneficial  interest  is  vested. 

The  counsel  has  also  referred  to  the  grant  to  Gulnac,  which 
was  assigned  by  him  to  Charles  M.  Weber.  Though  that 
case  was  probably  not  well  decided,  it  nevertheless  does  no 
damage  to  this.  The  Land  Commissioners,  it  is  true,  decided 
that  the  grant  was  to  Oulnac;  but  they  say  also  that  Gulnao 
was  free  ''to  contract  with  whom  he  pleased  to  settle  the 
land,  and  on  such  terms  as  might  suit  him."  This  is  precisely 
what  was  done  by  Jos^  and  Sisto  with  the  other  members  of 
the  Berreyesa  family.  The  land  was  to  be  held  in  common 
to  protect  a  settlement  in  common  already  made.  And  in 
view  of  the  treaty  of  Ouadalupe  Hidalgo,  this  Court  wUlbe 
slow  to  refuse  to  execute  an  agreement  of  this  sort  when  the 
fourteenth  article  of  the  law  of  August  18th,  1824,  expressly 
guarantees  the  contracts  which  empresarioa  may  make  with 
ffiuoailies,  provifled  they  are  not  contrary  to  the  laws.  Indeed, 
the  Ijand  Commission  has  vindicated  the  rights  of  the  co- 
colonists  in  this  very  case.  In  the  case  of  Justo  Larios  d  ai, 
V.  !i'he  United  StcUes,  which  was  a  claim  by  the  eleven  settlers 
on  the  Gulnac  grant  for  a  part  of  it,  the  Commissioners  in 
delivering  their  opinion  said:  ''If  the  claimants  in  the 
present  case  are  entitled  to  an  equitable  interest  in  the  land, 
a  confirmation  to  Gulnac  or  his  alienee,  Weber,  would  not 
affect  their  right,  but  would  create  a  trust  in  their 
favor  ^to  the  extent  of  that  contract  which  might  be  [538] 
legitimately  asserted  before  the  local  tribunals  of  the 
country." 

As  for  the  Sutter  case,  to  which  the  counsel  has  also  re- 
ferred, it  is  perfectly  evident  from  the  espediente  and  all  the 
facts,  that  the  enterprise  was  Sutter's  own,  and  that  the 
families  who  followed  him  were  mere  dependents  with  whom 
he  was  free  to  make  such  arrangements  as  he  saw  fit.  But  in 
this  case  and  Gulnac's  case,  the  whole  proceeding,  from  its 
initiation  to  its  consummation,  was  not  a  separate,  but  a  joint 
enterprise,  in  which  all  were  equal.  The  unanswerable  proof 
of  this  is,  that  the  settlement  preceded  the  petition,  and  con- 
tinued after  the  grant,  which  in  neither  case  would  have  been 
made,  as  appears  by  the  eapedieniea,  but  for  the  settlements. 
Even  in  the  Sutter  case,  the  Land  Commissioners,  in  deliver- 
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ing  their  opinion,  took  pains  to  declare  that  the  grantee  in 
making  settlements,  "was  at  liberty  to  make  such  contract 
with  his  settlers  as  might  be  mutually  agreed  on  between 
them,  provided  they  were  not  contrary  to  the  law  of  the  land, 
or  inconsistent  with  the  purposes  and  intent  of  the  grant." 

But  here  it  is  admitted  that  all  the  brothers  and  sisters 
occupied  as  tenants  in  common  before  the  grant  was  made, 
and  that  they  have  ever  since  occupied  as  such.  Surely  this 
would  raise  a  conclusive  presumption,  in  the  absence  of  any 
other  evidence,  that  the  two  grantees  who  received  the  legal 
title  agreed  that  the  interest  of  each  brother  and  sister  should 
be  that  of  an  equal  tenant  in  common* 

Ftrt.T),  0.  J.  delivered  the  opinion  of  the  Court — Oope»  J. 
and  NoBTON,  J.  concurring. 

These  two  actions  turn  upon  the  same  question,  and  by 
stipulation  of  the  parties  have  been  presented  and  argued 
together.  The  first  is  a  bill  in  equity  to  subject  the  property 
held  by  the  defendant  to  certain  trusts  in  his  hands,  and  to 
compel  the  execution  to  the  plaintiff  of  a  deed  of  an  undivided 
interest  therein.  The  second  is  an  action  of  ejectment,  to 
which  the  defendant  therein  sets  up  as  an  equitable  defense 
substantially  the  same  matters  which  are  urged  for  relief  in 
the  first  action.  A  demurrer  to  the  complaint  in  the  first 
case,  and  to  the  answer  in  the  other,  was  sustained,  and 

judgments  entered  thereon* 
[639]  ^As  appears  from  the  documents  annexed  to  the 
complaint,  and  constituting  part  thereof,  in  July,  1843, 
Jos^  and  SistoBerreyesa  presented  a  petition  to  the  Governor 
of  California  for  a  grant  of  land  known  by  the  name  of  Las 
Putas,  of  about  eight  leagues  in  extent,  referring  in  their 
petition  to  a  previous  provisional  permission  to  occupy  the 
same  given  by  the  Military  Commandante  of  Sonoma.  Upon 
this  petition  the  Secretary  gave  a  favorable  report,  and  in 
October,  1843,  the  Governor  made  an  order  that  a  title  issue 
to  the  petitioners  for  so  much  of  the  land  as  they  could 
*^  settle."  It  does  not  appear  that  any  title  was  ever  issued 
upon  this  order,  but  for  some  reasons,  which  are  not  stated, 
the  petitioners  seemed  to  have  considered  the  concession 
which  it  directed  as  embracing  four  leagues  of  the  tract  so- 
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licited;  and  on  the  following  day  they  presented  a  second 
petition  to  the  Oovemor,  asking  a  grant  of  the  other  four 
leagaes.  Upon  this  petition  the  Secretary  made  a  favorable 
report,  and  on  the  third  of  November,  1843,  the  Governor 
ceded  to  the  petitioners  the  entire  tract,  and  on  the  same  day 
issued  to  them  a  formal  grant  of  the  premises. 

The  position  of  the  appellants  is  that  this  grant  was  in- 
.  tended,  not  merely  for  the  benefit  of  the  grantees  named 
therein,  but  also  for  the  benefit  in  equal  shares  of  all  the 
members  of  the  Berreyesa  family — the  fathers,  brothers,  and 
children  of  the  grantees.  In  support  of  this  position  they 
rely  upon  three  circumstances: 

Firsty  the  implied  refusal  of  the  Governor  to  grant  the  en- 
tire tract  of  eight  leagues  solicited  in  the  first  petition  of  the 
two  Berreyesas; 

Second,  the  language  of  the  second  petition  and  the  report 
of  the  Secretary  made  thereon;  and 

Third,  the  recital  in  the  grant  itself. 

We  have  carefully  considered  these  circumstances,  and  do 
not  find  in  them  any  support  to  the  position  taken. 

1.  There  is  nothing  in  the  order  of  the  Governor  directing 
a  title  to  issue  to  the  petitioners  for  so  much  of  the  land 
solicited  as  they  could  ''  settle,"  which  justifies  the  inference 
that  he  refused  to  grant  the  entire  tract  in  consequence  of  the 
limited  quantity  of  stock  which  the  petitioners  possessed. 
The  report  of  the  Secretary  upon  the  petition  presented 
refers  only  to  the  character  of  the  petitioners  *and  the  [540] 
improvements  they  had  made  or  commenced.  It  con- 
tains no  allusion  to  their  property  or  ability  to  stock  or  other- 
wise use  the  land.  Nor  does  the  Governor  intimate  any 
reasons  for  the  order  he  made.  It  is  a  sufficient  answer  to 
the  argument  which  rests  upon  the  character  of  this  order,  to 
observe  that  no  action  was  based  upon  the  order.  The  grant 
which  transferred  the  title  was  not  issued  upon  it. 

2.  The  second  petition  presents  circumstances  for  the  con- 
sideration of  the  Governor,  in  addition  to  those  urged  in  the 
first  petition.  The  Berreyesas  sought  a  grant  of  the  tract  of 
eight  leagues,  and  in  their  first  petition  they  merely  repre- 
sented that  they  were  married,  and  had  children,  and  also 
had  a  considerable  number  of  cattle  and  ho^^fls.  and  r^ed'^d 
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land  on  which  to  place  them.  This  representation  did  not 
secure  the  desired  concession.  The  petitioners  therefore 
presented  a  second  petition  on  the  subject,  in  which  they  put 
forward  the  further  consideration,  that  their  families  were 
very  large,  and  included  their  parents,  children,  and  brothers, 
and  besides  that  there  were  more  than  one  hundred  uncivi- 
lized Indians  in  their  neighborhood,  whom  it  was  necessary 
to  maintain,  and  that  the  four  leagues  ceded  were  insufficient 
for  their  purposes.  The  report  of  the  Secretary  upon  this 
petition  speaks  of  it  as  one  presented  for  the  benefit  of  the 
petitioners,  and  of  their  parents,  children,  and  brothers;  but 
the  petition  itself  shows  that  the  parents,  children,  and 
brothers  were  referred  to  only  as  inducements  for  enlarging 
the  bounty  of  the  Government.  It  was  necessary  for  the 
petitioners  to  provide  for  their  large  family,  and  also  for  the 
maintenance  of  the  neighboring  Indians,  and  therefore  they 
asked  for  the  entire  tract.  The  report  of  the  Secretary,  read 
in  connection  with  the  petition,  only  means  that  the  petition 
showed  that  the  parties,  who  constituted  the  family  of  the 
petitioners,  would  be  benefited  by  the  grant,  not  that  the  title 
was  sought  in  the  names  of  those  parties.  The  benefit  to  the 
parents,  children,  and  brothers,  was  one  which  would  fiow 
from  the  means  which  the  grant  would  furnish  to  the  peti- 
tioners for  their  support. 

3.     The  recital  in  the  grant  does  not  control  the  direction 
of  the  title.     The  petition  was  presented  by  the  two  Berrey- 

esas;  the  concession  of  the  Governor  preceding  the 
[541]     issuance  of  the  grant  in  form  ^declares  them  byname 

to  be  the  owners  of  the  land;  the  grant  designates 
them  as  the  parties  to  whom  the  land  is  ceded;  the  conditions 
annexed  refer  to  them  alone;  they  are  not  to  alienate  or  in- 
cumber it;  tJiey  may  inclose  it;  they  shall  enjoy  it  freely  and 
exclusively;  they  are  to  build  a  house  upon  it;  they  shall  solicit 
the  juridical  possession;  they  shall  lose  the  right  to  the  land 
if  they  violate  the  conditions;  and  it  is  to  them  that  the  grant 
in  question  is  to  serve  as  a  title.  Language  could  hardly  be 
used,  as  counsel  very  justly  observe,  more  absolutely  excluding 
the  idea  that  any  other  person  than  the  two  Berreyesas  were 
to  become  invested  with  the  title.  The  recital  discloses  the 
inducements  which  operated  upon  the  Governor  to  make  the 
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grant,  but  these  inducements  have  no  effect  upon  the  character 
of  the  grant  or  the  course  of  the  title.  In  Frique  v.  Hopkins, 
4  Martin,  N.  S.  214,  it  was  claimed  that  land  granted  to  the 
ancestor  of  the  plaintiff  b;  the  King  of  Spain  was  common 
property,  and  in  considering  the  question  presented,  the  Court 
said:  '*By  the  regulations  of  the  Spanish  Government,  if  the 
individual  who  applied  for  land  was  unmarried,  a  certain 
quantity  of  land  was  given  to  him;  if  he  had  a  wife,  this 
quantity  was  increased;  and  if  he  had  children,  an  additional 
number  of  acres  was  conceded.  Now,  if  the  circumstance  of 
his  being  married  made  the  thing  given  become  the  property 
of  both  husband  and  wife,  we  must,  on  the  same  principle, 
hold,  that  where  children  were  the  moving  cause,  they  too 
should  be  considered  as  owners  in  common  of  the  land  con- 
ceded. But  that  such  was  the  effect  of  the  donee  having  a 
family,  we  believe  was  never  even  suspected — it  certainly  is 
unsupported  bylaw.  Many  donations  are  made,  in  which  the 
donee's  having  a  wife,  and  being  burdened  with  a  large  family, 
is  a  great  consideration  for  the  beneficence  of  the  donor;  but 
this  motive  in  him  does  not  prevent  the  person  to  whom  the 
gift  is  made  from  being  considered  its  owner,  nor  prevent  the 
thing  given  from  descending  to  his  heirs." 

The  Mexican  Begulations  of  1828  require  the  applicant  for 
lands,  whether  he  be  an  empresario,  head  of  family,  or  private 
person,  to  set  forth  in  his  petition  to  the  Governor  ''his  name, 
country,  profession,  the  number,  description,  religion,  and 
other  circumstances  of  the  families  or  persons  with 
whom  he  wishes  to  colonize;"  and  *though  these  par-  [642] 
ticulars  constituted  considerations  with  the  author- 
ities in  whom  the  granting  power  was  vested,  it  was  never 
supposed  that  they  in  any  respect  controlled  the  course  of  the 
title  against  the  operative  words  of  transfer  in  the  grant.  To 
positions  of  this  nature  the  language  from  the  Louisiana  case 
may  be  repeated — the  cause  moving  to  the  grant  **does  not 
prevent  the  person  to  whom  the  gift  is  made  from  being  con- 
sidered its  owner,  nor  prevent  the  thing  given  from  descend- 
ing to  his  heirs."  As  it  ''  was  never  even  suspected,"  says 
the  Court  in  that  case,  that  the  land  granted  became  common 
property,  from  the  fact  that  the  donee  had  a  family,  so  it  may 
with  equal  truth  be  said  in  the  present  case,  that  it  would 
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never  be  suspected,  except  for  the  very  ingenious  and  learned 
argument  of  counsel,  that  the  land  granted  was  owned  by  the 
parents,  brothers,  and  children,  in  equal  shares  with  the  peti- 
tioners, from  the  fact  that  they  constituted  a  portion  of  the 
family  of  the  latter. 

The  grant  to  Sutter  and  the  petition  upon  which  it  was  is- 
sued furnish  an  illustration  of  the  views  we  have  thus  ex- 
pressed. The  grant  and  petition  are  both  found  in  the  report 
of  the  case  of  Fenris  v.  Coover,  10  Cal.  592.  In  the  petition 
Sutter  states  that  he  solicits  the  land  for  the  enlargement  of 
his  enterprise  and  the  establishment  of  twelve  families.  The 
grant  recites  that  he  asked  the  land  for  *'  his  personal  benefit 
and  that  of  twelve  families,"  and  cedes  the  land  to  him,  *'for 
himself  and  his  colonists."  Tet  the  Board  of  Land  Commis- 
sioners held  that  the  title  vested  solely  in  Sutter,  and  that 
the  peculiar  language  of  the  recital  of  the  grant  in  no  respect 
impaired  his  rights,  or  conferred  any  special  rights  upon  the 
other  settlers.  In  considering  the  nature  of  the  grant,  Mr. 
Thompson,  of  the  Commission,  after  observing  that  the  Mexi- 
can Begulation  of  1828  makes  no  distinction  in  the  legal 
effect  of  the  several  classes  of  grants  provided  for  by  it,  said : 
"The  only  diflference  is  in  the  purposes  for  which  it  is  made, 
and  the  consequent  variance  in  the  character  of  the  conditions 
imposed  or  implied  by  it.  A  grant  to  an  individual  imposed 
the  condition  of  occupation  or  cultivation,  as  the  considera- 
tion on  which  it  was  founded,  and  was  usually  made  to  him 
for  his  own  benefit  and  that  of  his  family;  but  it  has  never 
been  contended  that  the  rights  of  the  grantee  in  the  prem- 
ises were  in  any  degree  impaired  by  the  use  of 
£643]  ^this  language,  or  that  it  conferred  any  special  rights, 
legal  or  equitable,  on  his  family.  The  full  right  of 
property  vested  in  the  grantee,  subject  only  to  the  general 
provisions  of  the  laws  on  the  subject.  So  in  the  case  of  an 
empresario  grant,  it  involved  the  condition  of  the  introduction 
and  settlement  of  the  land  of  twelve  or  more  families,  accord- 
ing to  his  stipulation;  and  it  might,  as  in  the  present  case,  be 
made  to  the  grantee  for  his  own  benefit  and  that  of  his  set- 
tlers; but  tbe  use  of  this  language  would  not,  any  more  than 
in  the  former  case,  confer  any  special  rights  on  the  settler. 
The  words  of  grant  apply  to  the  grantee  alone,  and  those 
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which  follow  were  probably  inserted  to  indicate  the  nature  of 
the  grant  and  the  purpose  for  which  it  was  made."  And 
again:  '*  In  relation  to  the  terms  and  conditions  on  which  the 
settlement  was  to  be  made,  the  regulations  are  entirely  silent. 
The  only  provision  we  have  been  able  to  find  on  that  subject 
is  contained  in  the  fourth  article  of  the  law  of  August,  1824, 
which  simply  guarantees  the  contracts  which  the  empreamno 
may  make  with  his  settlers,  and  imposes  no  restrictions  on 
such  contracts,  further  than  that  they  shall  not  be  contrary 
to  the  laws  of  the  Bepublic.  From  this  it  would  appear  that 
the  matter  was  left  entirely  to  the  empresario,  to  make  such 
arrangements  with  the  colonists  in  conformity  with  the  law 
and  objects  of  the  grant,  as  might  be  satisfactory  and  advan- 
tageous to  the  parties.  After  a  careful  examination  of  this 
branch  of  the  subject,  we  are  satisfied  that  the  effect  of  the 
grant  was  to  vest  the  right  of  property  in  the  grantee,  Sutter, 
subject  to  the  condition  of  settling  twelve  families  on  the 
premises  granted;  and  that  in  making  such  settlements  he 
was  at  liberty  to  make  such  contract  with  his  settlers  as  might 
be  mutually  agreed  on  between  them,  provided  they  were  not 
contrary  to  the  law  of  the  land,  nor  inconsistent  with  the  pur- 
poses and  intent  of  the  grant." 

The  decree  of  the  Commission  confirming  the  title  to 
Sutter  alone,  so  far  as  it  rested  upon  the  grant  mentioned, 
was  affirmed  by  the  Supreme  Court  of  the  United  States;  and 
we  are  not  aware  that  the  correctness  of  its  views  upon  the 
nature  and  operation  of  the^rant  has  been  oalled  in  question 
by  any  tribunal. 

Judgment  affirmed. 


'*THE  PEOPLE  V.  BELENCIA.  [544] 

Pboof  07  "DscnEzanxEas  on  Tbiai.  fob  Mtjbi>eb.~0]i  a  trial  for  murder,  tinder 
our  Btatnte,  where  the  means  employed  in  the  killing  are  not  snch  as  to  determine 
the  degree  of  the  offense,  proof  that  the  defendant  was  dnmk  at  the  time  of  the 
killing  is  admissible  in  his  favor. 

EiLLiNO  IS  Pbesttmftiye  Mxjbdeb.— Presumptively,  every  killing  is  a  mnrder;  bat 
80  far  as  the  degree  is  concerned,  no  presumption  arises  from  the  m-are  fieust  of  the 
killing,  considered  apart  from  the  circumstances  under  which  it  ooooired. 
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HuBDEB,  Degbee  OF.^The  question  of  degree  is  one  of  fact,  to  be  detennined  by 
the  jary  from  the  eTidence;  and  drunkenness,  as  evidence  of  a  want  of  premedi- 
tation, is  not  within  the  rule  which  excludes  it  as  an  excuse. 

^  DainacEKinsss  i^o  Excuse  fob  Cbdie.~A  man  who  is  drunk  may  act  with  pre- 
meditation as  well  as  a  sober  one,  and  is  equally  responsible  for  the  consequences 
of  his  act;  but  in  determining  the  question  of  premeditation,  the  defendant's 
condition,  as  drunk  or  sober,  and  any  other  fact  tending  to  show  his  mental  stalus 
at  the  time,  is  proper  for  the  consideration  of  the  jury. 

Idem— Weight  of  Etidence.— The  weight  to  be  given  to  such  evidence  is  a  mat- 
ter for  the  jury  to  determine;  but  it  should  be  received  with  caution,  and  carefully 
examined  in  connection  with  the  other  circumstances. 

Appeal  from  the  Eleventh  Judicial  District. 

Indictment  for  murder.  Before  the  trial  the  prisoner  asked 
a  continuance  upon  the  ground  of  the  absence  of  witnesses, 
by  whom  he  could  show  that  at  the  time  of  the  commission 
of  the  homicide  charged  he  was  so  intoxicated  as  not  to  know 
right  from  wrong.  The  District  Attorney  objected  solely 
upon  the  ground  that  the  evidence,  if  produced,  would  be 
incompetent,  and  the  Court  sustained  the  objection,  to  which 
the  defendant  excepted.  Subsequently,  during  the  progress 
of  the  trial,  the  defendant  asked  a  question  of  a  witness  for 
the  purpose  of  eliciting  similar  proof,  as  to  his  drunkenness, 
which  was  excluded  for  the  same  reason,  and  exception  taken. 
Defendant  was  convicted  of  murder  in  the  first  degree 

Tho8.  H.  WiUiamSy  for  Appellant. 

The  evidence  of  intoxication  was  clearly  admissible  to  show 
the  want  of  that  deliberation,  willfulness,  and  premeditation 
required  by  our  statute  to  constitute  murder  in  the  first 
degree.  It  was  hot  offered  to  mitigate  or  excuse  the  offense, 
tut  to  show  that  the  offense  of  which  he  was  con- 
[545]  victed — murder  in  the  first  degree — was  not  ♦com- 
mitted. The  doctrine  contended  for  is  clearly  laid 
down  in  the  decisions,  based  upon  statutes  similar  to  ours, 
collected  in  1  Bennetts  Heard's  Leading  Cases,  120-124. 

AUomey-Gfeneral,  for  Respondent. 

Cope,  J.  delivered  the  opinion  of  the  Court — ^Field,  C.  J. 
and  Norton,  J.  concurring. 

1  Oommented  on  and  approved  in  People  v.  JEtn^,  27  Cal.  514;  People  t.  WiUiamB, 
April  T.  1872  (not  reported) ;  and  see  People  v.  Harris,  29  Cal.  683;  People  t.  Nicfiol, 
U  Oal.  217;  People  t.  SlakCy  65  Cal.  278;  People  ▼.  Langton,  67  Oil.  429.  See  19 
Hkh.  418:  People  y.  WiUiama,  43  Cal.  352. 
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This  is  an  appeal  from  a  conviction  upon  an  indictment  for 
murder.  On  the  trial  of  the  case  the  defendant  offered  to 
show  that  when  the  homicide  was  committed  he  was  so  drunk 
AS  to  be  incapable  of  distinguishing  between  right  and  wrong. 
The  Court  excluded  the  evidence,  holding  that  drunkenness, 
whatever  its  effect  may  have  been  upon  the  mental  condition 
of  the  defendant,  was  no  excuse  for  the  commission  of  the 
offense.  The  exclusion  of  this  evidence  is  assigned  as  error, 
and  it  is  contended  that  under  our  statute  creating  two  degrees 
of  the  offense  the  evidence  was  admissible,  as  indicative  of 
the  degree  in  which  the  defendant  was  guilty. 

The  statute  provides  that  ''  all  murder  which  shall  be  per- 
petrated by  means  of  poison,  or  lying  in  wait,  torture,  or  by 
any  other  kind  of  willful,  deliberate,  and  premeditated  killing, 
etc.,  shall  be  deemed  murder  of  the  first  degree;  and  all  other 
kinds  of  murder  shall  be  deemed  murder  of  the  second  degree; 
and  the  jury  before  whom  any  person  indicted  for  murder 
shall  be  tried  shall,  if  they  find  such  person  guilty  thereof, 
designate  by  their  verdict  whether  it  be  murder  of  the  first 
or  second  degree."  In  this  case,  the  means  employed  in  the 
killing  were  not  such  as  to  give*  character  to  the  offense,  and 
whether  it  was  murder  of  the  first  or  second  degree  depends 
upon  the  presence  or  absence  of  deliberation  and  premedita- 
tion in  the  commission  of  the  act.  If  it  was  deliberate  and 
premeditated,  it  was  murder  of  the  first  degree;  otherwise,  it 
was  murder  of  the  second  degree;  and  in  determining  the 
degree  any  evidence  tending  to  show  the  mental  status  of  the 
defendant  was  a  proper  subject  for  the  consideration  of  the 
jury.  The  fact  that  the  defendant  was  drunk  does  not  render 
the  act  less  criminal,  and  in  that  sense  it  is  not  avail- 
able as  an  excuse,  but  ^there  is  nothing  in  this  to  ex-  [646] 
elude  it  as  evidence  upon  the  question  as  to  whether 
the  act  was  deliberate  and  premeditated.  It  was  murder, 
whether  premeditated  or  not,  and  as  between  the  two  degrees 
of  the  offense  there  is  no  presumption  or  intendment  of  law 
in  favor  of  the  first.  Presumptively,  every  killing  is  a  murder; 
but  so  far  as  the  degree  is  concerned,  no  presumption  arises 
from  the  mere  fact  of  the  killing,  considered  separately  and 
apart  from  the  circumstances  under  which  the  killing  occurred. 
The  question  is  one  of  fact,  to  be  determined  by  the  jury  from 
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the  evidence  in  the  case,  and  is  not  a  matter  of  legal  conclu- 
sion; and  drunkenness,  as  evidence  of  a  want  of  premedita- 
tion, is  not  within  the  rule  which  excludes  it  as  an  excuse. 
It  neither  excuses  the  offense,  nor  avoids  the  punishment 
which  the  law  inflicts  when  the  character  of  the  offense  is 
ascertained  and  determined;  and  in  admitting  it,  with  refer- 
ence solely  to  the  question  of  premeditation,  we  encounter 
none  of  the  evils  against  which  the  rule  referred  to  was  in- 
tended to  operate.  In  cases  of  premeditated  murder,  the 
fact  of  drunkenness  is  immaterial;  a  man  who  is  drunk  may 
act  with  premeditation  as  well  as  a  sober  one,  and  is  equally 
responsible  for  the  consequences  of  his  act.  It  is  necessary 
however,  to  prove  that  the  act  was  premeditated,  which  in- 
volves, of  course,  an  inquiry  as  to  the  state  of  mind  under 
which  the  party  committed  it,  and  in  the  prosecution  of  such 
an  inquiry  his  condition,  as  drunk  or  sober,  is  proper  to  be 
considered.  The  weight  to  be  given  to  it  is  a  matter  for  the 
jury  to  determine,  and  it  is  sufficient  for  us  to  say  that  it 
should  be  received  with  caution,  and  carefully  examined  in 
connection  with  all  the  circumstances  of  the  case. 

In  Pirkh  v.  The  State,  9  Humph.  663,  the  same  question 
arose  under  a  statute  of  Tennessee  similar  to  ours,  and  the 
Court,  after  reciting  the  statute,  said:  *'It  will  frequently 
happen,  when  the  killing  is  of  such  a  character  as  the  common 
law  designates  as  murder,  and  it  has  not  been  perpetrated  by 
means  of  poison,  or  by  lying  in  wait,  that  it  will  be  a  vexed 
question  whether  the  killing  has  been  the  result  of  sudden 
passion,  produced  by  a  cause  inadequate  to  mitigate  it  to 
manslaughter,  but  still  sufficient  to  mitigate  it  to  murder  in 
the  second  degree,  if  it  be  really  the  true  cause  of  the  excite- 
ment, or  whether  it  has  been  the  result  of  deliberation 
[547]  ^and  premeditation;  and  in  all  such  cases,  whatever 
fact  is  calculated  to  cast  light  upon  the  mental  ataixia 
of  the  offender  is  legitimate  proof;  and,  among  others,  the 
fact  that  he  was  at  the  time  dnmk,  not  that  this  will  excuse 
or  mitigate  the  offense  if  it  were  done  willfully,  deliberately, 
maliciously,  and  premeditatedly,  but  to  show  that  the  killing 
did  not  spring  from  a  premeditated  purpose,  but  sudden  pas- 
sion, excited  by  inadequate  provocation^  such  as  might  reason- 
ably be  expected  to  arouse  sudden  passion  and  heat  to  th» 
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point  of  taking  life,  without  premeditation  and  deliberation. 
This  distinction  never  can  exist  except  between  murder  in  the 
first  and  murder  in  the  second  degree  under  our  statute. 
*  *  *  If  a  drunken  man  commit  willful,  deliberate,  ma- 
licious, and  premeditated  murder,  he  is  in  legal  estimation 
guilty  as  if  he  was  sober.  If  he  do  it  by  means  of  poison 
knowingly  administered,  or  by  lying  in  wait,  these  facts  are 
as  conclusive  evidence  against  him  as  if  he  had  been  sober. 
If,  from  the  proof,  in  the  absence  of  such  lying  in  wait,  or 
administering  poison,  it  shall  appear  that  the  killing  was 
willful,  deliberate,  malicious,  and  premeditated,  he  is  guilty 
as  though  he  were  sober.  But  in  ascertaining  the  fact  of 
such  intention  all  the  concomitant  circumstances  shall  be 
heard,  in  order  to  enable  the  jury  to  judge  whether  such  de- 
liberate, willful,  malicious,  and  premeditated  design  existed, 
OT  whether  the  killing  was  not  the  result  of  sudden  heat  and 
passion,  produced  by  a  sudden  and  unexpected  controversy 
between  the  parties,  but  of  such  a  character  as  not  to  mitigate 
the  slaying  to  manslaughter.  As  between  the  two  offenses  of 
murder  in  the  second  degree  and  manslaughter,  the  drunken- 
ness of  the  offender  can  form  no  legitimate  matter  of  inquiry; 
the  killing  being  voluntary,  the  offense  is  necessarily  murder 
in  the  second  degree,  imless  the  provocation  were  of  such  a 
character  as  would  at  common  law  constitute  it  manslaughter, 
and  for  which  latter  offense  a  drunken  man  is  equally  re- 
sponsible as  a  sober  one." 

We  are  of  opinion  that  the  Court  erred  in  excluding  the 
evidence  offered;  and  the  judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 


♦TABLE  MOUNTAIN  TUNNEL  CO.  v.  STBANA-    [648] 

HAN  €t  al. 

BVLiHas  OF  StTFBEiifE  OoiTBT— Law  OF  THB  Case. — ^Whero  the  Supreme  Court,  In 
rerersing  a  judgment  and  remanding  tho  canse  for  a  new  trial,  consider  and  pass 
upon  a  point  of  law,  with  a  view  to  the  new  trial  for  the  purposes  of  which  it  is 
important,  the  ruling  upon  such  point,  though  not  essential  to  the  decision, 
becomes  tho  law  of  the  cabo  in  all  its  future  staaes. 

S.  0.,  81  OaL  887.    See  47  Tex.  375«  ^ 
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Idem.— Thus,  on  an  appeal  Arom  a  judgment  in  favor  of  defendant  in  an  action  to 
recover  a  mining  claim,  the  cause  was  remanded  for  a  new  trial  on  the  ground  thai 
certain  evidence  of  location  offered  by  tiie  plaintijQfhad  been  erroneously  excluded 
and  certain  mining  laws  improperly  admitted.  In  an  opinion  giving  its  i-casdun 
for  the  decision,  the  Court  disciissed  the  effect  of  a  location  in  the  absence  of 
mining  laws,  and  declared  certain  principles  of  law  applicable  to  such  locations. 
On  the  new  trial  the  lower  Court  was  asked  by  defendant  to  give,  as  an  instruction 
to  the  Jury,  a  portion  of  the  opinion  embracing  the  declaration  of  legal  principles 
above  referred  to,  which  it  refused  to  do:  Held,  on  a  second  appeal  that  the  rules 
of  law  thus  declared  in  the  former  opinion,  whether  intrinsically  correct  or  not, 
were  the  law  of  the  case,  and  that  it  was  therefore  error  'to  refuse  the  instruction. 

Appeal  from  the  Fifth  Judicial  District. 

A  report  of  the  proceedings  on  the  former  appeal  will  be 
found  in  20  Oal.  198.  AU  other  material  facts  are  stated  in 
the  opinion. 

A.  P.  Crittenden^  for  Appellant. 

The  Oourt  erred  in  refusing  to  give  the  instruction  which 
was  copied  from  the  opinion  of  this  Court  on  the  former 
appeal.  It  is  the  law  of  this  case,  and  neither  the  District 
Oourt  nor  this  Court  could  refuse  to  apply  it.  (Davidson  v. 
Dallas,  16  Cal.  82;  Phelan  v.  San  Francisco,  20  Id.  39;  Haynes 
V,  Meeks,  Id.  288;  Leese  v.  Clark,  Id.  387.) 

The  instruction  is  not  in  conflict  with  anj  rule  laid  down  in 
Unglish  v.  Johnson,  or  any  previous  decision,  but  if  it  were, 
it  should  still  have  been  given.  It  was  a  part  of  the  former 
opinion  declaring  a  rule  of  law  upon  a  point  presented,  argued 
and  adjudicated  upon  that  appeal.  One  of  the  propositions 
of  the  plaintiff  on  that  appeal  was  that  proof  should  have 
been  allowed  of  certain  acts  of  plaintiff's  grantors,  as  acts  of 
possession,  though  they  were  not  done  under  any 
[549]  mining  law,  and  that  the  Court  below  erred  in  ^ruling 
out  the  evidence.  Against  this  it  was  urged  that  if 
such  acts,  in  the  absence  of  any  mining  law,  were  evidence 
of  possession,  then  there  was  no  limit  to  the  extent  of  ground 
which  a  single  person  might  take  up,  and  a  whole  mining 
district  might  be  taken  up  and  monopolized  by  an  individual. 
The  Court  held  this  answer  insufficient;  that  there  was  a 
limit  to  the  extent;  that  it  must  be  reasonable;  that  if  it  was 
unreasonable,  "the  location  would  not  be  effectual  for  any 
purpose;"  and  that  therefore  the  evidence  was  admissible, 
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and  the  former  jadgment  in  fayor  of  the  defendants  must  be 
reversed 

H.  P.  Barber,  for  Bespondent. 

I.  The  instmction  asked  was  properly  refused.  It  em- 
braces the  following  proposition: 

"If  the  quantity  of  ground  included  be  unreasonable,  the 
location  will  not  be  effectual  for  any  purpose,  and  possession 
under  it  will  only  extend  to  the  ground  actually  occupied." 

A  single  charge  must  be  correct  in  all  its  ^  parts;  if  in- 
correct in  any  part  it  is  liable  to  rejection.  (Fallance  v.  King, 
3  Barb.  548;  Fischer  v.  Webster,  13  Cal.  60;  Thompson  v. 
Faige,  16  Id.  79.) 

The  charge  asked  was  erroneous  as  a  whole;  the  proposi- 
tion that  if  the  quantity  originally  located  were  unreasonable, 
the  location  would  not  be  effectual  for  any  purpose,  would  be 
manifestly  inequitable  and  unjust,  and  directly  opposed  to  the 
decision  of  this  Court  in  English  v.  Johnson,  17  Cal.  118, 

II.  But  it  is  contended  that  plaintiffs  are  concluded  on  this 
point,  defendants  asserting  that  this  Court  so  ruled  in  its 
former  decision  in  this  case. 

If  this  question  of  unreasonableness  of  extent  were  directly 
presented  to  and  adjudicated  by  this  Court  in  its  former  de- 
cision, we  do  not  controvert  the  conclusion.  But  the  ques- 
tion was  not  presented  in  the  former  case  in  any  way,  nor  do 
the  briefs  of  either  side  refer  to  it.  Plaintiffs  below,  the  ap- 
pellants on  that  appeal,  submitted  eleven  exceptions  to  this 
Court,  not  one  of  which  involved  this  question.  This  Court 
reversed  the  judgment  solely  on  two  of  them :  the  first, 
taken  on  the  ground  that  the  Court  below  had  *ex-  [660] 
eluded  all  testimony  of  marking  bounds,  etc.,  done 
by  our  grantors  previous  to  our  incorporation;  and  the  other 
involving  the  admissibility  of  the  *'Wallaville"  laws  in  evi- 
dence in  consequence  of  not  being  properly  pleaded. 

These  were  the  sole  points  then  decided  by  this  Court. 
The  point  now  raised  by  the  charge  requested,  was  not  then 
argued  or  adjudicated,  and  the  remark  of  this  Court  now  re- 
lied on  as  an  estoppel,  was  merely  in  reply  to  a  ** suggestion" 
of  defendants'  counsel,  as  is  evident  from  the  opinion  itself. 
But  to  work  an  estoppel  as  the  law  of  the  case,  the  opinion 
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must  relate  to  the  very  point  decided.  ''When  a  case  has 
once  been  taken  to  an  Appellate  Court,  and  its  judgment 
obtained  on  points  of  law  involved,  such  judgment  becomes 
the  law  of  the  case."  (Clay  v.  Hoagland,  6  Cal.  487.)  The 
"point  of  law"  in  our  former  case  was  the  admissibility  of 
the  evidence  referred  to — the  "judgment,"  that  it  ought  to 
have  been  admitted^.  In  Davidson  v.  DaUas,  15  Cal.  75,  re- 
lied on  by  appellants,  the  question  arose  as  to  the  very  point 
on  which  the  former  decision  "rested,"  and  the  Court  ex- 
pressly say,  (p.  83,)  that  upon  an  appeal,  the  case  is  brought 
to  this  Court,*"  in  order  that  the  judgment  of  the  Court  may 
be  obtained  upon  the  matters  assigned  as  errors."  (See,  also, 
pp.  83,  84.)  In  The  Staie  v.  McGlynn,  20  Cal.  233,  the  Court 
say:  "  The  law  upon  the  question  does  not  become  settled  by 
the  mere  opinion  of  Judges  unnecessarily  expressed,  but  only 
by  a  decision  of  the  point,  when  being  the  ground,  or  at  least 
one  of  the  grounds,  of  a  judgment."  So  in  FuUon  v.  HanU/w^ 
Id.  460. 

"  In  order  that  a  judgment  should  be  a  defense  in  another 
action  on  the  ground  of  res  Judicata,  the  same  point  must  have 
been  directly  in  issue,  and  determined  by  the  judgment." 

In  Pierce  v.  Rcbinaon,  13  Cal.  116,  this  Court  expressly  de- 
cided that  a  former  opinion  as  to  the  admissibility  of  parol 
evidence  to  show  that  a  deed  absolute  on  its  face  was  intended 
as  a  mortgage,  was  not  binding  upon  the  Court;  because,  al- 
though it  decided  adversely  to  that  proposition,  it  "  was  ir- 
relevant" to  the  points  assigned  for  error  and  directly  decided. 

It  would  be  very  hard  indeed  if  the  mere  opinion  of  the 
Judges  upon  a  first  impression,  and  upon  a  question 
[551]  not  arising  in  the  ^points  assigned  for  error,  should 
be  held  to  conclude  the  adverse  party  who  had  no  op- 
portunity to  argue  the  point,  and  might  have  shown  by  argu- 
ment or  authority,  in  case  he  had  been  called  upon,  that  the 
opinion  was  erroneous 

Cope,  J.  delivered  the  opinion  of  the  Court — ^Field,  C.  J. 
and  NoBTON,  J.  concurring. 

This  case  was  before  us  at  the  April  Term,  1862,  on  appeal 
from  a  judgment  in  favor  of  the  defendants.  The  judgment 
was  reversed,  and  the  cause  remanded  for  a  new  tried,  and  the 
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present  appeal  is  from  a  judgment  in  favor  of  the  plaintiff. 
The  plaintiff  is  a  mining  corporation,  and  the  facts,  as  elicited 
at  the  trial,  are  not  materially  different  from  those  stated  in 
our  previous  opinion. 

The  point  in  dispute  is  the  location  of  a  mining  claim,  and 
one  of  the  errors  assigned  is,  that  the  Court  refused  the  fol- 
lowing instruction:  ''  No  location  of  a  mining  claim  can  be  so 
extended  as  to  amount  to  a  monopoly,  and  in  the  absence  of 
local  regulations  prescribing  a  limit,  recourse  must  be  had  to 
general  usage.  If  the  quantity  of  ground  included  be  un- 
reasonable, the  location  will  not  be  effectual  for  any  purpose, 
and  possession  under  it  will  only  extend  to  the  ground  actu- 
ally occupied.  In  other  words,  the  extent  of  the  occupancy 
will  determine  the  extent  of  the  claim,  and  whether  the  quan- 
tity be  unreasonable  or  not,  must  depend  upon  the  customs 
prevailing  generally  upon  the  subject." 

This  instruction  was  taken  literally  from  the  opinion  de- 
livered by  us  when  the  case  was  here  before;  and  it  is  difficult 
for  us  to  understand  upon  what  ground  the  Court  refused  to 
give  it.  It  is  too  late  now  to  discuss  the  question  of  its  cor- 
rectness, for  the  matter  has  been  adjudicated;  and  whatever 
doubts  may  exist  in  regard  to  the  conclusion  arrived  at,  it  has 
become  the  law  of  the  case.  The  counsel  for  the  plaintiff 
contends  that  the  point  was  not  involved  in  the  questions 
raised  on  the  former  appeal,  and  that  so  much  of  the  language 
used  as  limits  a  location  in  the  case  put  to  the  extent  of  the 
actual  occupation,  was  mere  obiter.  It  is  true,  perhaps,  that 
an  opinion  upon  the  point  was  not  essential  to  the  decision  of 
the  case;  but  it  was  important  for  the  purposes  of  a 
new  trial;  and  it  *was  in  that  view  that  we  considered  [552] 
the  matter  and  passed  upon  it.  It  was  a  matter 
necessarily  involved  in  the  issue  to  be  tried,  and  the  principle 
of  res  judicata  is  undoubtedly  applicable  to  its  determination. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a 
new  trial. 
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MAHONEY  V.  TAN  WINKLE  e<  al. 

Os^xcnoNS  TO  FoBM  OF  Yebdict  must  be  Specific.— a  general  objection  to  the 
forni  of  a  verdict,  without  any  specification  of  the  particulars  in  which  it  is 
alleged  to  be  defective,  will  not  be  considered. 

*  Yaijditt  of  Gbant  how  SimPLED.— a  decree  of  the  United  States  District  Court, 

confirming  a  claim  under  a  Mexican  or  Spanish  grant,  which  has  become  final  by 
the  refusal  of  the  Government  to  prosecute  an  appeal  therefrom,  and  by  stipula* 
tion  of  the  District  Attorney,  settles  forever  the  question  of  the  validity  of  the 
grant. 
>  CoNFiBiCEE  OF  QmjXT  MAT  MAINTAIN  EjECTME!tT.— A  coufirmee  of  a  Mexican 
grant,  after  a  decree  confirming  to  him  a  specified  quantity  within  exterior 
limits,  fixed  by  the  grant,  embracing  more  than  the  quantity  confirmed,  may 
maintain,  untQ  an  official  segregation  is  made,  ejectment,  for  any  portion  of  the 
land  embraced  within  the  exterior  limits  against  one  in  possession  claiming  to  be 
a  preemptioner  under  the  laws  of  the  United  States. 

*  BsLBonoN  AMD  LOCATION  UNDER  MEXICAN  Gbant.— Where  a  Mexican  grant  cedes 

a  tract  of  land  known  by  a  particular  name  and  specifies,  in  pursuance  of  the 
grantee's  x)etition,  that  a  certain  quantity  is  embraced  within  the  limits  of  the 
tract,  and  also  that  any  surplus  above  the  specified  quantity  which,  upon  a  survey 
and  measurement  by  the  Government,  may  be  found  within  its  boundaries,  i» 
reserved  for  the  benefit  of  the  nation;  such  grant  vests  in  the  grantee  the  right  to 
the  possession  of  the  entire  tract  until  by  an  official  measurement  and  survey  it 
has  been  determined  that  a  surplus  exists  and  the  limits  of  the  specific  quantity 
granted  are  established. 

"  BEOBsaATioN  OF  Land  X7NDEB  MEXICAN  Gbant.— The  grantee  cannot,  in  such  case, 
himself  make  the  measurement  and  segregation,  but  must  await  the  action  of 
the  Government.  He  is  therefore  directly  interested  until  the  official  segregation 
to  protect  the  entire  tract  from  waste  and  injury,  and  to  improve  it;  and  until  then 
third  persons  cannot  question  his  right  to  the  possession  of  the  whole. 

*Land  Exempt  fbou  Pbeekption.— Until  the  official  segregation  of  the  specific 
quantity  granted,  the  entire  tract  within  the  exterior  boundaries  of  the  grant  is 
exempted  from  preemption  and  settlement  by  the  legislation  of  Congress. 
Segbeoation  how  Effected  ttndeb  Mexican  LAW.->-Under  the  Mexican  law  the 
segregation  was  effected  by  delivery  of  juridical  possession  which  could  only  be 
made  after  the  approval  of  the  concession  by  the  Departmental  Assembly,  and  waa 
therefore  often  delayed  for  years,  yet  in  California  the  grantee  took  possession  at 
once  upon  the  issuance  of  the  grant,  and  his  possession  was  respected  both  by  the 
authorities  of  the  Government  and  adjoining  proprietors. 

[653]    "  Idebc— ExTEBioB  BouNDABiBs.--* Where  a  Mexican  grant  cedes  a  specified 

quantity  within  a  larger  area,  a  selection  and  location  of  the  specific  quantity 

may  be  made  by  the  grantee  under  such  circumstances,  and  accompanied  with 

*  Confirmation  and  possession  of  Mexican  grants,  affirmed  in  Carpentier  v.  Thirstoti, 
24  Cal.  280;  Thornton  v.  Mahoney,  24  Cal.  578;  Love  v.  SharUer,  31  Id.  498;  Jiich  v. 
Maples,  83  Cal.  108;  Mahoney  v.  Van  Winkle,  33  Id.  453;  Totes  v.  Smith,  38  Cal.  G6; 
40  Cal.  670. 

'  As  to  boundaries  and  official  segregation,  approved  in  Tliomlon  v.  Mahoney,  24  Cal. 
680.  See  Minium  v.  Brower,  24  Cal.  669;  Emerio  v.  Penniman,  26  Cal.  124;  De  ArgueUo 
T.  Qreer,  26  Cal.  627;  McOarrahan  v.  MaoojceU,  28  Cal.  95;  Seale  v.  Ford,  29  Cal.  107 ; 
Siewhach  v.  Moore,  90  Cal.  507;  Stevenson  v.  Bennett,  35  Cal.  431;  Bemal  v.  Lynch,  36^ 
OaL  145;  Moore  y.  Massini,  87  GaL  435;  BaiUes  v.  Moreno,  89  Cal.  236;  Mound  C, 
i.  and  W.  Assoc,  v.  Philip,  64  Cal.  497.    See  1  Wall.  378;  95  U.  S.  36;  1  Sawy.  5C0. 

•  As  to  disclaimer,  cited  as  authority  in  Carpentier  v.  Thirston,  24  Cal.  282;  and  see 
Love  T.  Shaiizer,  81  Cal.  489. 
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such  disclaimers,  as  to  estop  him  from  the  assertion  of  any  title  or  right  to  the 
possession  of  the  remainder,  existing  within  the  exterior  boundaries  of  the  general 
tract,  nntil  by  the  action  of  the  Government  it  i»  determined  that  his  claim  under 
the  grant  shall  be  satisfied  by  land  elswhere  selected. 

>  BBLEonoK  BT  GBAinzE  HOW  FAB  Co'CLUSiYZ.— There  is  nothing  in  the  nature  of 
a  colonization  grant  prohibiting  the  grantee  from  restricting  his  general  right  to 
the  possession  of  the  entire  tract.  And  when  the  grantee  selects  his  location  and 
quantity,  uses  it,  kases  it,  sells  or  mortgages  it,  and  disclaims  title  to  the  remainder, 
the  selection  is  obligatory  on  him  until  the  Government  overrules  his  election  and 
assigns  him  the  land  elsewhere. 

loxu— EiTBCT  OF  DisCLAiiiZB. — In  an  action  of  ejectment  the  plaintifT  showed 
that  the  premises  in  controversy  were  part  of  a  tract  called  Laguna  de  la  Merced, 
which,  in  1835,  was  granted  by  the  Kezican  Government  to  one  Galindo  upon  a 
petition  representing  the  tract  to  be  a  league  in  leogth  and  a  half  of  a  league  in 
width  more  or  less;  that  the  grant  reserved  to  the  nation  any  surplus  that  might 
be  found  above  this  quantity;  that  Galindo  and  his  successors  in  interest  had 
possessed  the  entire  tract,  which  embraced  a  surplus,  until  1853;  that  they  had 
obtained  from  the  United  States  tribunals  a  decree  confirming  to  them  the  land, 
to  the  extent  of  the  quantity  specified,  to  be  selected  within  tho  boundaries  of  the 
general  tract;  that  no  official  segregation  had  been  made  of  this  quantity  by  either 
Government,  and  that  plaintiff  was  a  purchaser  from  the  confirmees.  The  defen- 
dants claimed  that  their  possessions,  though  within  the  tract,  were  outside  of  a 
selection  which  they  alleged  had  been  made  by  plaintiff's  grantors  in  sucli  manner 
that  they  and  he  were  estopped  Arom  claiming  the  balance.  To  show  this  defen- 
dants o^red  to  prove  that  previous  to  June,  1853,  tho  lands  occupied  by  them  had 
been  *'townshiped  and  sectionized"  like  other  public  lands  of  the  United  States; 
that  in  September,  1853,  the  grantors  of  the  plaintiff  caused  a  survey  to  be  made 
of  the  specific  quantity  designated  in  the  grant;  that  the  claimants  under  the  grant 
assented  to  such  survey  when  made;  that  afterwards  soma  of  the  grantors  sold, 
mortgaged,  and  leased  portions  of  the  lands  lying  within  the  survey,  and  to  the 
defendanto  and  others  publicly  disclaimed  having  any  title  to  or  interest  in  the 
residue  of  the  general  tract;  that  acting  under  such  disclaimers  and  acts  of  some 
of  the  said  grantors  they  made  their  locations;  and  that  they  were  not  within  the 
lines  of  the  said  survey.  The  Court,  on  objection  of  plaintiff,  excluded  this  testi- 
mony, and  on  appeal:  ffeldy  that  tho  evidence  ofi^ed  did  not  tend  to  prove  an 
estoppel  or  a  selection  binding  on  the  plaintiff,  and  was  therefore  properly  ex- 
cluded, three  of  the  claimants  (who  were  seven  in  number)  being  at  the  time 
infante,  and  two  of  them  being  under  the  disability  of  coverture. 

iNFAins  AND  Mabbied  Women  NOT  EsTOPPBD.— Infante  and  married  women  are 
incapable  of  giving  any  binding  assent  to  a  restriction  of  their  righte  to  land 
claimed  under  a  Mexican  grant,  or  of  making  any  disclaimers  in  respect  to  such 
righte  which  will  bind  them  as  an  estoppel. 

4  Oo-TsNAirrs,  Biohis  of. — No  action  of  a  portion  of  several  tenante  in  common 
can  impair  the  righte  of  their  co-tenante. 

QBLBcnovB  HOW  Made. — *No  party  but  the  Government  can  question  any  sclcc-  [554] 
tion  made  by  the  grantee  under  his  grant.  As  against  all  other  parties  it 
is  sufficient  for  the  grantee  to  show  that  the  land  selected  lies  within  the  bound- 
aries designated  in  the  grant.  But  to  restrict  the  possessory  right  of  tho  grantee 
to  the  selection  made,  the  selection  must  bo  accompanied  with  such  disclaimers 
as  t;A  the  residue  of  the  general  tract  as  to  operate  as  an  estoppel  upon  him. 

*  As  to  righte  of  tenante  in  common,  affirmed  in  Carpentier  v.  Webster,  27  Cal.  664; 
33  Cal.  453.  See  Carpentier  v.  Mendenhall,  28  Cal.  485;  Same  v.  TTiZson,  27  Id.  524; 
Same  v.  Gardiner,  29  Id.  162;  Same  v.  mtcliell,  Id.  333;  Tevis  v.  Hicks,  88  Cal.  239; 
Bart  V.  Bdbertsony  ante  346,  note  2;  Lawrence  v.  BaUou,  37  Cal.  618. 
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Otfxcial  Stjbtet.— a  survey  made  by  the  Surveyor-General  of  the  United  States 
for  California  to  establish  the  location  of  a  confirmed  grant,  under  the  Act  of 
Congress  of  1860,  is  of  no  binding  force  until  it  has  become  final  in  one  of  the 
modes  pointed  out  by  the  act.  Until  then  it  is  only  a  preliminary  proceeding,  not 
bindmg  either  upon  the  Government  or  the  claimant. 

'  Tenant  in  Comuon  Entitled  to  Possession.— A  tenant  in  common  of  an  un- 
divided portion  of  a  tract  of  land  is  entitled  to  the  possession  of  the  whole  tract 
as  against  all  persons,  except  his  co-tenants,  and  as  a  consequence  may,  as  against 
all  others,  TnaintaJTi  ejectment  for  the  entire  premises.  Tovchard  v.  Croio,  20  Cal. 
150,  afi&rmed  on  this  point. 

Tttle  undeb  Mexican  Gbant.— Per  Nobton,  J.— That  a  Mexican  grant,  ceding  a 
specific  quantity  of  land  within  exterior  boundaries  embracing  a  larger  quantity, 
conveys  a  title  upon  which  an  action  of  ejectment,  for  at  least  the  quantity  specified, 
may  be  maintained,  has  been  several  times  decided  by  this  Court,  and  must  be 
considered  as  settled  so  fietr  as  the  question  depends  upon  the  judgments  of  the 
State  Courts.  If  before  a  juridical  survey  the  Rrantee  can  recover  any  particular 
portion,  he  can  recover  the  whole. 

Appeal  from  the  Twelfth  Judicial  District. 

In  1835,  Jos^  Antonio  Gaiindo  petitioned  the  proper  Mex- 
ican authority  for  a  concession  of  a  tract  of  land  called  the 
'^Laguna  de  la  Merced,"  situated  within  the  limits  of  the 
present  counties  of  San  Francisco  and  San  Mateo.  In  his 
petition  he  stated  that  the  tract  solicited  was  a  league  in 
length  and  half  a  league  in  width,  more  or  less,  and  referred 
to  an  accompanying  map  as  showing  the  boundaries.  After 
a  compliance  with  the  required  forms,  a  grant  was  issued  to 
him  containing  the  usual  conditions  of  grants  in  colonization 
and  reciting  that  ''The  land  of  which  mention  is  made  is  a 
league  in  length  by  half  a  league  in  width,  and  is  equal  to 
one-half  a  league  square  as  shown  by  the  map,  attached  to 
the  eapediente.  The  Judge  who  may  give  the  possession  will 
cause  the  same  to  be  measured  in  accordance  with  the 
ordinance,  the  surplus  (sobrante)  which  may  result  to  remain 
to  the  use  of  the  nation.'* 

Gaiindo  immediately  entered  into  possession,  and  soon  after 
built  a  house  and  corral  near  the  southern  line,  which  he  oc- 
cupied for  a  year  or  two,  and  then  sold  and  conveyed  his  title, 
to  Francisco  de  Haro.  De  Haro  then  moved  his 
[555]  family  into  the  house  built  by  *Galindo,  and  also 
built  another  house  near  the  same  spot,  which  he  oc- 
cupied for  a  time;  after  which  he  built  another  house,  farther 
towards  the  north,  at  the  south-eastern  extremity  of  Lake 
Merced,  into  which  he  moved  his  family,  and  there  continued 
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to  reside  until  his  death,  which  occarred  in  1848  or  1849;  his 
cattle  in  the  meantime  straying  over  the  ranch  for  pasturage. 
De  Earo  died  intestate,  and  his  estate  descended  to  his  seven 
children,  only  two  of  whom  were  adults^ 

In  1852  a  petition  was  presented  in  the  name  of  the  heirs, 
to  the  Land  Commission,  for  a  confirmation  of  the  title,  which 
by  the  decree  of  that  body,  and  afterwards  on  appeal  by  the 
United  States  District  Court,  was  confirmed.  The  decree  of 
the  latter  tribunal  became  final  by  the  refusal  of  the  Govern- 
ment to  prosecute  an  appeal  therefrom,  and  by  the  stipulation 
of  the  District  Attorney. 

This  decree  declared  that  the  land  confirmed  was  known  as 
the  Laguna  de  la  Merced,  and  was  ''  of  the  extent  of  one-half 
a  square  league,  being  one  league  from  north  to  south,  and  a 
half  league  from  east  to  west,  to  be  located  according  to  and 
within  the  calls  of  the  original  grant."  No  partition  of  the 
premises  was  ever  made  between  the  heirs  of  De  Haro. 

The  plaintiflF,  Mahoney,  at  different  times  between  1858  and 
1861,  and  before  the  commencement  of  this  action,  purchased 
from  five  of  the  heirs  their  undivided  interests,  and  relies  upon 
the  title  thus  acquired.  The  action  is  ejectment,  and  the  de- 
fendants, twenty-one  in  number,  answered  separately;  some 
of  them  simply  denying  the  allegations  of  the  complaint,  and 
others,  in  addition  to  this  denial,  setting  up  title  in  them- 
selves to  specific  parcels  of  the  premises  as  pre^mptioners 
under  the  laws  of  the  United  States,  and  each  of  them  de- 
manded a  separate  verdict. 

On  the  trial,  the  plaintiff  having  rested  on  proof  of  the 
facts  substantially  as  above  stated,  the  defendants,  for  the 
purpose  of  showing  title  in  themselves,  and  that  the  plaintiff 
was  estopped  from  claiming  the  land  occupied  by  them  within 
the  Laguna  de  la  Merced,  made  an  offer  of  proof  which 
is  stated  in  the  record  as  follows:  ''Defendants  then  offered 
in  evidence  a  certified  copy  of  map  from  the  Surveyor- 
General's  Office  of  the  State  of  California  with  field 
*notes,  dated  twenty-ninth  of  June,  Anno  Domini  [556] 
one  thousand  eight  hundred  and  fifty-three,  showing 
that  before  that  time,  the  land  of  the  various  defendants 
claiming  title  under  the  United  States,  as  set  out  in  their 
answers  and  stipulation,  had  been  by  the  United  States  toivn- 
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shiped  and  sectionized  like  other  public  domain  of  the  United 
States.  Also,  in  connection  therewith,  the  various  preemp- 
tion claims,  bounty,  school,  and  seminary  land  warrants  with 
proof  of  location  and  improvements  as  set  out  in  the  various 
answers  of  the  defendants,  and  proposed  to  follow  up  said 
offer  by  proof  that  the  grantors  of  the  present  plaintiff,  and 
through  whom  he  claims,  did,  on  the  twenty-second  day  of 
September,  Anno  Domini  one  thousand  eight  hundred  and 
fifty-three,  have  made  and  completed  a  survey  of  the  half 
league  square  within  the  exterior  boundaries  contended  for 
by  plaintiff,  and  proposed  to  follow  it  up  with  proof  of  the 
assent  of  claimants  upon  its  being  made  according  to  that 
survey,  and  that  none  of  these  defendants  nor  their  claims 
are  within  the  lines  of  that  survey,  and  that  since  said  survey 
had  been  so  made  and  completed,  some  of  the  grantors  afore- 
said of  this  plaintiff  have,  within  the  lines  of  said  survey, 
sold  portions  thereof  to  third  persons,  mortgaged  other  por- 
tions and  leased  other  portions  thereof,  and  that  they  have 
constantly  and  publicly  to  these  defendants  and  others,  before 
these  defendants  made  their  locations,  disclaimed  having  any 
title  or  interest  in  the  balance  of  the  land  lying  within  the 
boundaries  of  the  rancho  claimed  by  plaintiff.  And  acting 
imder  snch  disclaimers  and  acts  of  some  of  the  grantors  of 
the  present  plaintiff  and  the  United  States,  these  defendants 
made  the  locations  aforesaid,  and  have  since  made  large  and 
valuable  improvements  upon  said  lands.  And  also  offered  to 
prove  by  competent  proof  that  under  the  final  decree  of  con- 
firmation of  this  grant,  as  introdued  by  plaintiff,  the  Surveyor- 
General  of  the  State  of  California  did  truly  and  legally  make 
the  survey  of  this  grant,  and  did  plat  the  same,  and  did  on 
the  eighteenth  day  of  June,  Anno  Domini  one  thousand  eight 
hundred  and  fifty-nine,  examine  and  approve  of  the  same,  and 
the  same  was  on  that  day  filed  in  his  office  as  the  final  survey 
of  said  rancho.     A  certified  copy  of  said  survey  with  map  and 

field  notes  was  also  offered  in  evidence.  And  that 
[557]     afterwards  and   before   the  commencement  of  *thi3 

suit,  said  survey  was  ordered  into  the  United  States 
District  Court  for  the  Northern  District  of  California  for  re- 
vision under  the  Act  of  Congress  relative  to  surveys  of 
Mexican  Land  Grants  of  California,  approved  fourteenth  of 
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June,  one  thousand  eight  hundred  and  sixty,  under  the  ex- 
ceptions and  objections  of  the  United  States  District  Attorney 
and  those  of  the  defendants,  included  within  the  lines  of  said 
survey,  but  not  by  plaintiff,  and  is  there  now  so  pending; 
that  the  plaintiff  has  appeared  in  said  proceedings  to  defend 
said  location,  and  that  the  possession  and  locations  of  the 
balance  of  these  defendants  are  entirely  without  the  bounds 
of  said  last  named  survey."  In  connection  mth  this  offer,  it 
was  conceded  that  at  the  time  of  the  making  of  the  survey  in  1853, 
three  of  the  lieirs  tvere  minors  and  two  others  of  them  were  femme 
coverts. 

To  the  proof  offered  the  plaintiff  objected,  on  the  ground 
that  it  was  irrelevant  and  constituted  no  defense.  The  Court 
sustained  the  objection,  and  defendants  excepted.  The  Court 
instructed  the  jury  to  find  generally  a  verdict  in  favor  of  two 
of  the  defendants,  and  ''a  separate  verdict  against  each  of 
the  other  defendants  for  the  land  described  in  the  complaint, 
without  specifying  the  particular  description  of  the  land"  of 
which  each  defendant  was  in  possession.  The  verdict  ren- 
dered contained  the  names  of  all  the  defendants  arranged  in 
a  column,  and  opposite  two  of  them,  connected  by  brackets, 
was  written  **  for  defendants,"  and  opposite  fourteen  others, 
also  connected  by  brackets,  the  words  ^*for  plaintiff  for  land 
as  described,"  and  opposite  the  other  five  "for  plaintiff,"  and 
at  the  bottom  the  words :  "We,  the  jury  in  the  case  of  Mahoney 
V.  Van  Winkle  etal.,  find  a  verdict  as  above."  The  minutes 
of  the  Court,  immediately  after  stating  the  rendition  of  this 
verdict,  contain  an  entry  as  follows:  "Whereupon  defendants 
by  their  counsel  excepted  to  the  form  of  the  verdict." 

Judgment  was  rendered  in  accordance  with  the  verdict. 
Defendants  moved  for  a  new  trial,  which  was  denied,  and 
from  this  order  and  the  judgment  the  appeal  is  taken. 

J,  B.  Crockett^  for  Appellants. 

I.    The  judgment  and  verdict  are  erroneous.     The 
defendants  *were  entitled  to  separate  verdicts,  and  to     [558] 
a  separate  judgment,  in  respect  to  each  defendant. 
This  is  not  a  mere  matter  of  form,  but  affects  a  substantial 
right.     If  separate  verdicts  had  been  rendered,  and  separate 
judgments  entered,  each  defendant  would  have  been  severally 
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liable  for  his  own  portion  of  the  costs,  and  for  rents  and 
profits  pending  this  appeal,  of  the  particular  portion  of  the 
land  held  bv  him.     (Greer  v.  Mszes,  24  How.  268.) 

n.  Upon  the  facts  proved,  or  admitted,  the  plaintiflf  was 
not  entitled  to  recover  in  ejectment.  The  cases  of  ComwaU 
V.  Culver,  16  Cal.  423,  and  BUey  v.  Hirsch,  18  Id.  108,  are 
those  chiefly  relied  on  by  the  respondent.  But  neither  of 
them  sustains  the  respondent's  theory;  on  the  contrary,  the 
latter  case  is  directly  hostile  to  his  position,  tt  is  claimed 
by  respondent's  counsel,  on  the  authority  of  these  and  other 
prior  decisions,  that  under  a  concession  ma^e  by  the  Mexican 
Government  of  a  smaller  quantity  within  a  larger  area,  with- 
out a  judicial  measurement,  and  without  any  proof  of  actual 
possession  of  the  land  in  contest  by  the  grantee,  he  can  main- 
tain ejectment  by  force  of  the  concession  alone  against  tres- 
passers for  all  the  land  within  the  exterior  limits.  This  Court 
has  never  so  decided,  nor  does  the  point  arise  in  this  case. 
The  question  here  is  whether  the  claimants,  after  making  the 
*'  temporary  selection  and  location,"  referred  to  by  this  Court 
in  the  case  of  BUey  v.  Hirsch,  and  after  dealing  with  it  as  if 
in  full  property,  by  leasing,  selling,  and  mortgaging  it,  and 
after  disclaiming  title  to  the  remainder  of  the  tract,  can  main- 
tain ejectment  against  those  who,  under  these  circumstances, 
have  in  good  faith  purchased  from  the  Government,  and  paid 
for  the  land  they  occupy,  outside  of  the  half  league  selected 
by  the  claimants.  Whatever  they  may  have  claimed,  and 
whatever  acts  of  ownership  may  have  been  exercised  over  the 
general  tract  by  Galindo  or  de  Haro,  it  is  evident  that  after 
the  survey  in  1853  the  heirs  claimed  and  exercised  ownership 
over  the  half  league  only,  and  abandoned  whatever  right  of 
possession  they  had  as  to  the  remainder,  confining  themselves 
'  to  the  half  league  alone. 

The  case  of  Biley  v.  Hirsch  in  its  reasoning  covers  this  case. 
In  that  case  the  Court  lays  particular  stress  upon  the  right  of 

the  grantee  to  make  his  temporary  selection.  It  says: 
£559]      **It  was  com-^petent  for  the  grantee  himself  to  make 

a  temporary  selection  and  location,  which  would  be 
binding  and  effectual  as  against  intruders,  and  trespassers, 
and  all  parties,  until  the  action  of  the  Government  in  the 
matter.*'  *****  Such  temporary  selection  and  location  are 
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evidenced  by  occupation  or  cultivation  of  the  land,  its  sale  or 
lease,  or  any  ordinary  use  by  the  grantee,  according  to  the 
custom  of  the  country."  The  Court  considered  the  evidence 
in  that  case  sufficient  to  establish  the  ''temporary  selection 
and  location"  of  Sutter,  and  manifestly  decided  the  case  on 
that  ground.  But  the  Court  did  not  assert,  and  I  think  did 
'  not  intend  to  intimate,  that  after  making  his  "  temporary  se- 
lection and  location,"  he  could  have  maintained  ejectment  for 
all  the  land  outside  of  it.  But  in  this  case  this  is  precisely 
the  principle  asserted  by  the  District  Judge,  in  whose  opinion 
the  temporary  selection  and  location  went  for  nothing,  and  in 
no  degree  impaired  the  plaintiff's  right  of  recovery  for  the 
entire  tract.  The  ruling  of  the  District  Judge  covers  the 
broad  ground  that,  notwithstanding  the  temporary  selection 
of  the  grantee,  his  use  of  the  land  selected,  his  sale,  leasing, 
and  mortgaging  of  it,  and  his  disclaimer  of  possession  and 
title  as  to  the  remainder,  he  may  nevertheless  recover  all  the 
remainder  of  the  land  by  virtue  of  the  grant  alone.  I  deny 
that  such  recovery  could  have  been  had  if  there  had  been  no 
selection;  but  when  the  grantee  selects  his  location  and  quan- 
tity, uses  it,  leases  it,  sells  or  mortgages  it,  and  disclaims 
title  to  the  remainder,  it  is  and  ought  to  be  obligatory  on  him 
until  the  Government  overrules  his  election,  and  assigns  him 
the  land  elsewhere.  By  this  rule  no  hardship  is  imposed 
upon  the  grantee.  He  selects  the  quantity  he  is  entitled  to, 
and  is  protected  in  the  enjoyment  of  it,  pending  his  proceed- 
ings to  perfect  the  title;  and  if  the  Government  repudiates 
his  selection,  and  assigns  him  other  lands,  his  title  attaches 
to  the  new  location.  In  this  way  exact  justice  is  done  to  all. 
The  grantee  gets  all  the  grant  entitles  him  to,  and  settlers 
outside  of  his  location  are  not  disturbed,  unless  the  Govern- 
ment, in  the  exercise  of  its  sovereign  right  to  segregate  the 
lands  of  the  grantee  from  the  public  domain,  shall  include 
their  possessions  in  the  tract  finally  awarded  to  the  grantee, 
in  which  event  their  rights  must  of  course  yield  to  his.  But 
on  the  plaintiff's  theory,  if  the  grantee  makes  his 
selection,  ^enjoys  it,  leases  and  sells  it,  he  may  eject  [560] 
all  settlers  from  the  general  tract,  not  only  before  a 
survey,  but  even  after  an  official,  approved  survey,  pending 
in  the  District  Court  for  review,  not  excepted  to  by  the  claim- 
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ants,  and  which  does  not  include  a  large  number  of  the  set- 
tlers sought  to  be  ejected. 

III.  The  plaintiff  is  precluded  by  the  official  survey,  and 
can  claim  no  lands  outside  of  it,  unless  it  is  set  aside  by  the 
District  Court,  and  a  new  survey  ordered.  Before  this  suit 
was  brought,  there  had  been  an  official  survey  of  the  half 
league  approved  by  the  Surveyor-General.  This  survey  em» 
braces  a  portion  but  not  all  the  defendants.  It  had  been 
ordered  into  the  District  Court  at  the  instance  of  the  District 
Attorney,  acting  on  behalf  of  the  United  States  and  of  these 
defendants.  Exceptions  to  the  survey  were  filed  by  the 
District  Attorney,  in  pursuance  of  the  Act  of  Congress  of 
the  fourteenth  of  June,  1860,  and  is  still  pending  on  these 
exceptions;  but  no  exceptions  were  filed  by  the  claimants,  and 
the  time  has  long  since  elapsed  within  which  such  exceptions 
could  be  filed.  So  far  from  excepting,  the  claimants  are 
insisting  on  the  survey  as  correct.  This  fact  appears  in  the 
case.  It  is  obvious,  therefore,  as  the  case  now  stands,  that 
this  official  survey  is  obligatory  on  the  plaintiff,  and  con- 
cludes his  rights  until  it  is  set  aside.  He  cannot  be  heard  to 
impeach  it,  because,  as  to  him,  it  has  become  final  by  opera- 
tion of  law.  So  long  as  the  survey  stands,  he  is  under  a  bar 
which  precludes  him  from  asserting  title  to  lands  outside  of 
it.  As  to  him,  it  is  a  final  adjudication  of  his  rights,  unless 
the  Court  sets  it  aside.  If  the  District  Attorney  sees  fit,  he 
may  at  any  time  withdraw  his  exceptions,  and  the  survey  will 
then  become  absolutely  final.  As  far  as  relates  to  the  plain- 
tiff, it  is  final  and  obligatory  now,  because  he  cannot  impeach 
it  or  gainsay  it.  So  long  as  this  bar  continues,  he  is  estopped 
to  claim  any  land  outside  of  it.  It  binds  him  as  completely 
as  a  patent  would  do,  so  long  as  it  remains  in  force.  If  the 
patent  had  issued,  and  the  Government  had  instituted  pro- 
ceedings to  vacate  it,  no  one  will  claim  that  during  these  pro- 
ceedings the  patentee  could  treat  the  patent  as  a  nullity,  and 
sue  in  ejectment  on  his  original  grant  for  lands  outside  the 
patent.  The  patent  limits  his  claim  and  defines  it  An  ap- 
proved official  survey  has  precisely  the  same  effect 
[561]  after  the  lime  has  ^expired  within  which  the  claimant 
could  except  to  it.  Henceforth  it  limits  and  defines 
his  claim  until  it  is  set  aside;   and  the  proceedings  in  the 
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District  Court  for  reviewing  the  survey  have  no  greater  eflfect 
upon  the  claimant's  rights  in  extending  his  claim  than  pro- 
ceedings to  vacate  a  patent.  But  whilsf;  the  claimant  is  bound 
by  the  survey  until  set  aside,  it  has  no  such  conclusive  eflfect 
as  against  the  Government,  or  persons  claiming  under  it, 
pending  their  exceptions  to  it.  As  to  them  it  is  not  binding 
until  finally  approved.  But  the  claimants,  having  failed  to 
except  to  it,  are  bound  by  it  until  set  aside. 

lY.  The  defendants  are  not  mere  intruders  without  color 
of  title.  Their  lands  were  sectionized  as  public  lands,  and 
the  defendants  have  purchased  them  from  the  Government, 
and  paid  for  them.  The  Government  oflicers  and  the  defen- 
dants have  been  induced  by  the  conduct  of  the  claimants  to 
treat  these  lands  as  part  of  the  public  domain. 

The  sixth  section  of  the  Act  of  Congress  of  March  3d, 
1853,  providing  for  the  survey  of  the  public  lands  in  this 
State,  authorizes  preemption  claims  to  be  located  upon  any 
of  the  public  lands,  whether  surveyed  or  unsurveyed,  with 
certain  exceptions,  amongst  which  are  lands  '^claimed  under 
any  foreign  grant  or  title."  I  contend  that  under  this  act  all 
lands  were  prima  facie  liable  to  preemption,  except  those  in 
respect  to  which  the  claim  of  title,  founded  on  a  **  foreign 
grant,''  was  evidenced  by  the  usual  and  ordinary  acts  of  pos- 
session and  ownership.  If  the  grantee  did  not  see  fit  to 
reduce  his  lands  to  possession,  or  to  exercise  over  them 
the  ordinary  acts  of  ownership,  whereby  the  public  might 
know  what  lands  he  '' claimed,"  he  exposed  himself  to  the 
peril  of  having  his  lands  preempted,  in  which  event  he  could 
only  recover  the  possession  after  his  claim  was  finally  con- 
firmed and  located  by  a  survey.  The  whole  question  resolves 
itself  into  a  proper  interpretation  of  the  word  "  claimed,"  in 
the  Act  of  March  3d,  1853.  Does  it  mean  simply  to  embrace 
all  lands  within  the  exterior  limits  of  any  grant,  or  does  it 
mean  only  those  lands  which  the  grantee,  under  the  law,  is  in 
fact  entitled  to,  and  his  "claim"  to  which — ^prior  to  the  final 
location — is  evidenced  by  possession,  or  other  usual  acts  of 
ownership?  I  think  the  latter  is  the  proper  interpre- 
*tation,  in  view  of  the  condition  of  these  titles  at  the  [562] 
date  of  the  act  referred  to. 

The  grantees  in  this  case-selected  their  half  league,  reduced 
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it  to  possession,  leased,  mortgaged,  and  sold  portions  of  it, 
and  have  not  been  disturbed  in  the  enjoyment  of  it.  The 
defendants  took  up  preemption  claims  on  the  remainder  of 
the  tract,  and  are  in  possession  under  them.  There  has  been 
no  final  survey  of  the  grant.  Are  the  preemption  claims  ab- 
solute nullities,  and  void  ab  initio,  or  are  they  only  voidable 
on  condition  that  they  are  included  in  the  final  survey  of  the 
grant?  It  is  plain  to  my  mind  that  they  are  voidable  only, 
and  until  the  contingency  happens  they  constitute  a  valid  de- 
fense to  this  action.  The  defendants  are  not  trespassers 
without  title;  on  the  contrary,  they  have  a  defeasible  title, 
liable  to  be  defeated  on  one  condition  only,  to  wit:  that  the 
lands  are  embraced  in  the  final  survey.  This  contingency 
has  not  yet  happened,  and  until  it  does  they  are  entitled  to 
the  possession. 

Y.  We  also  claim  that  Mahoney,  as  a  tenant  in  common 
with  a  portion  of  the  heirs  of  De  Haro,  cannot  maintain 
ejectment  for  the  whole  tract.  (9  Dana,  427;  10  Iredell,  446; 
4  Burr,  2437;  6  East.  173;  11  Id.  288;  12  Id.  39;  3  Taunt. 
120.) 

Walter  A.  Tompkins  and  Sol.  A.  Sharp,  for  Bespondent. 

I.  Admitting,  for  the  sake  of  the  argument,  that  the  ver- 
dict is  erroneous,  it  ought  not  to  be  set  aside,  for  the  reason 
that  there  was  no  legal  objection  to  it  at  the  time  of  its  ren- 
dition. It  is  true  there  was  an  objection  to  the  form  of  the 
verdict.  This  is  too  general;  it  should  have  been  specific, 
showing  in  what  respect  the  form  of  the  verdict  is  wrong. 
But  the  verdict  is  not  erroneous.  (Perkins  v.  Wilson,  3  Cfd. 
137;  Moody  v.  McDonald,  4  Id.  297;  LitOe  v.  Larraber,  2 
Greenleaf,  37;  Burhaus  v.  Iibbits,  7  How.  Pr.  27.) 

n.  Appellants  contend  that  there  was  a  right  of  pre^'mp- 
tion  within  the  exterior  boundaries  of  a  Spanish  or  Mexican 
grant;  that  is  to  say,  when  there  was  a  grant  of  a  smaller 
quantity  within  a  larger  one,  which  right  was  subject  to  be 
defeated  by  the  approved  survey  and  patent 

It  is  provided  in  the  thirteenth  section  of  the  Act 

[563]     of  April,  1851,  *among  other  provisions,  "That  all 

lands,  the  claims  to  which  have  been  finally  rejected 

by  the  Commissioners,  shall  be  deemed  held  and  considered 
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fts  part  of  the  public  domain  of  the  United  States."  This 
section  shows  that  the  word  ''claims"  embraced  all  claims  of 
lands  presented  to  the  Commissioners,  whether  valid  or  in- 
valid. Until  the  claim  was  rejected  the  land  did  not  become 
public,  and  therefore  was  not  subject  to  preemption. 

In  the  Act  of  1853,  referred  to  by  the  counsel,  reserving 
these  lands  from  preemption,  the  word  ''claimed"  has  the 
same  meaning,  viz. :  those  lands  claimed,  by  presenting  the 
same  to  the  Commissioners.  Congress  no  doubt  intended  to 
withdraw  all  of  the  lands  claimed  under  foreign  grants,  from 
controversy.  This  is  the  plain  letter  of  the  law.  But  further 
than  this,  the  whole  extent  of  land  within  the  exterior  bound- 
aries was  claimed  by  possession;  and,  being  thus  claimed,  is 
excepted  from  the  operation  of  the  preemption  laws  of  the 
United  States  and  of  this  State. 

It  is  conceded  that  this  land  was  held  in  actual  occupancy 
by  the  grantee  and  De  Haro,  for  fourteen  years.  This  is 
certainly  a  sufficient  claim,  if  all  others  failed;  and  though 
he  actually  lived  on  and  occupied  but  a  part  of  it,  his  flocks 
and  herds  pastured  over  the  whole.  The  language  of  this 
Court  in  Cornwall y.  Culver^  16  Cal.  413,  is  as  follows:  "Thus 
far,  the  United  States  have  given  no  countenance  to  any  in- 
trusion upon  this  land;  but,  on  the  contrary,  have  expressly 
forbidden  the  assertion  of  any  preemption  rights  to  it  or  to 
any  lands  similarly  situated."  (See,  also,  upon  same  question, 
BiLey  v.  Hirsch,  18  Cal.  198-200;  Moore  y.  Wilkinson,  13  Id. 
489;  Biddle  Bogga  v,  Merced  Mining  Co,,  14  Id.  361-2.)  We 
submit  that  this  land  within  the  exterior  boundaries  is  exempt 
from  preemption,  and  therefore  these  parties  can  have  no 
equities  in  the  premises. 

The  simple  question,  tben,  is:  Can  these  parties  make  a 
selection  which  will  bind  them,  in  favor  of  parties  who  are 
trespassers,  without  title  or  shadow  of  title?  If  a  selection 
were  possible,  the  acts  of  Galindo,  as  evidenced  by  his  use, 
occupation,  and  sale  of  the  land  whilst  the  owner,  was  a  selec- 
tion, to  all  intents  and  purposes,  of  the  half  league  of  land  (if 
confined  to  that  quantity)  including  his  improvements. 
If  Galindo,  having  the  right  to  make  *a  selection,  did  [564] 
make  a  selection,  would  not  the  right  of  selection  once 
exercised,  cease?  and  would  not  his  selection,  if  binding  on 
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him,  be  equally  so  on  his  grantees,  and  all  who  are  privy  to  his 
title?  We  think,  unquestionably;  because,  if  selection  has 
any  basis  in  the  law,  it  is  upon  the  principle  of  estoppel;  and 
an  estoppel  of  this  nature,  affecting  the  title  to  land,  would 
run  with  the  land,  and  bind  all  parties  and  privies  to  the  title. 
De  Haro  would  have  taken  nothing  by  his  conveyance  from 
Galindo  except  the  half  league  of  land  so  selected,  nor  would 
any  other  portion  have  passed  to  his  heirs  or  to  the  present 
plaintiff.  Counsel  for  appellants  uses  the  phrase  ''temporary 
selection."  We  inquire,  how  temporary?  Is  it  certain  or 
uncertain,  as  to  time?  Can  the  party  making  the  selection, 
or  his  successors  in  interest,  change  it?  If  so,  when,  how 
often,  and  under  what  circumstances?  How  is  this  right  of 
selection  limited? 

We  submit  the  only  rational  answei  to  these  interrogatories 
is,  that  no  selection  could  ever  be  made  until  a  final  segrega- 
tion of  the  private  from  the  public  laad,  either  by  a  judicial 
measurement  under  the  Mexican  system,  or  a  final  survey 
under  our  Government;  and  when  once  made,  cannot  be 
changed,  and  is  lasting  as  the  landmarks  of  the  country. 

m.  As  to  the  alleged  selection  by  the  heirs  in  1863. 
Francisco  de  Haro  died  in  1848  or  1849,  leaving  seven 
children.  It  is  conceded  that  at  the  time  of  the  survey  of 
Bansom  and  the  alleged  selection  by  the  heirs,  three  of  them 
were  minors  under  age,  and  the  record  shows  that  one  is  still 
a  minor;  two  were  and  still  are  married  women.  Bamon  De 
Zaldo,  it  appears,  acted  then  as  administrator  of  De  Haro's 
estate,  and  was  guardian  of  two  of  the  minors. 

The  offer  of  proof  respecting  a  selection  by  plaintiff's 
grantors,  in  1863,  was  properly  ruled  out:  Ist.  No  selection 
could  have  been  made  to  bind  any  of  the  heirs  laboring  under 
disability;  no  act  of  the  husband  could  bind  as  a  selection 
the  separate  property  of  the  wife,  and  no  act  of  the  guardian 
could  bind  as  a  selection  the  property  of  the  minors.  2d.  De 
Haro  died  during  the  operation  of  the  civil  law  whereby  the 
descent  was  cast  without  administration,  and  the  pro- 
[666]  perty  vested  immediately  in  his  heirs.  ^3d.  De 
Haro's  death  having  occurred  prior  to  the  passage  of 
our  Statute  of  Probate,  his  estate  was  not  subject  to  admin- 
istration, and  De  Zaldo's  acts  as  administrator  were  and  are 
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void  and  unauthorized.  4th.  The  offer  only  extends  to 
"some  of  the  heirs,"  and  it  does  not  appear  how  many,  or 
which — whether  adults,  minors,  or  married  women.  It  does 
appear,  however,  that  the  only  male  adult,  and  the  one  who 
should  have  been  consulted,  had  nothing  to  do  with  the 
selection. 

The  case  of  BUey  v.  Hirsch  is  cited  to  sustain  this  doctrine 
of  temporary  selection.  We  do  not  understand  that  case  as 
deciding  any  such  question.  It  is  stated  in  that  opinion  of 
the  Court  that  **  it  was  competent  for  the  grantee  himself  to 
make  a  temporary  selection  and  location  which  would  be 
binding  and  effectual  as  against  intruders  and  trespassers  and 
all  parties  until  the  action  of  the  Government  in  the  matter. 
^  *  *  Such  temporary  selection  and  location  are  evidenced 
by  occupation  or  cultivation  of  the  land,  its  sale  or  lease, 
or  any  ordinary  use  by  the  grantee  according  to  the  custom 
of  the  country."  What  would  be  "binding  and  effectual  as 
against  intruders  and  trespassers,"  is  a  matter  widely  dif- 
ferent from  that  which  would  be  binding  and  effectual  in 
favor  of  intruders  and  trespassers.  The  one  party  has  title; 
the  other  party  has  no  title,  or  color  of  title.  The  party 
having  no  right,  cannot  bind  the  party  having  the  right. 

These  grantees  and  the  United  States  were,  at  the  time  of 
this  pretended  temporary  selection,  and  still  continue,  the 
only  parties  in  interest  within  the  exterior  boundaries  of  this 
grant.  The  grantees  have  a  vested  interest  in  the  specific 
quantity  granted  and  the  right  to  the  possession  of  the  whole 
tract  until  after  the  segregation.  The  United  States  are  the 
owners  of  the  overplus,  which  is  to  be  determined  by  the 
segregation.  The  grantees  have  no  power  to  make  the  segre- 
gation. This  is  the  sole  province  of  the  United  States.  The 
segregation  is  a  permanent  selection.  Admitting,  for  the  sake 
of  argument,  that  the  grantees  have  equal  authority  with  the 
United  States  to  make  a  temporary  selection,  the  United 
States  is  a  necessary  party  to  the  selection,  for  the  reason 
that  the  United  States  is  the  only  party  in  interest,  the  only 
party  that  could  be  affected  by  the  selection,  and  the 
only  party  that  could  bind  or  *be  bound  by  the  [666] 
grantees.  Estoppel  is  the  only  principle  of  law  we 
can  conceive  upon  which  the  counsel  can  base  this  questioD 
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of  temporary  selection,  and  it  is  clear  that  this  case  is  want- 
ing in  all  the  essential  elements  of  estoppel. 

In  relation  to  the  suggestion  of  abandonment  by  the  gran- 
tees of  all  outside  of  the  pretended  temporary  selection,  this 
Court  has  decided  that  the  docixine  of  abandonment  of  real 
estate  only  applies  where  there  has  been  a  mere  naked  pos- 
session without  title.     (Ferris  v.  Coover,  10  Gal.) 

lY.  Another  point  made  is,  that  the  official  survey  is  final 
as  to  us.  This  survey  was  made  by  the  Surveyor-General,  in 
accordance  with  the  law  of  1851,  subsequent,  of  course,  to 
the  confirmation.  It  is  stipulated  as  a  fact  that  the  survey  is 
not  final.  It  is  undetermined,  and  undergoing  judicial  in- 
vestigation in  the  United  States  District  Court,  but  it  is 
claimed  that  it  is  final  as  to  us,  because  we  have  filed  no  ex- 
ceptions. It  has  been  decided  in  all  the  cases  in  which  the 
question  has  arisen  in  this  Court,  that  the  claimant  has  no 
power  over  the  survey.  It  belongs  exclusively  to  the  Govern- 
ment. Prior  to  the  Fossat  decision,  the  Courts  of  this  State 
uniformly  held  that  an  approved  survey  by  the  United  States 
Surveyor-General  was  final,  and  equivalent  to  a  patent.  I 
suppose  the  reason  of  these  decisions  was,  that  it  was  uni- 
formly the  practice  of  the  Federal  authorities  to  issue  a  patent 
upon  an  approved  survey.  Since  that  decision,  this  Court  has 
gracefully  yielded  to  the  doctrine  therein  promulgated,  viz. : 
that  the  District  Court  did  not  lose  jurisdiction  of  the  case 
until  the  issuance  of  the  patent.  The  law  of  June,  1860,  was 
passed  carrying  out  the  Fossat  decision,  or,  in  other  words, 
prescribing  a  mode  for  the  adjudication  of  the  surveys. 

The  subject  matter  in  the  proceeding  prescribed  by  this 
statute  is  the  survey.  The  decree  of  the  Court  approving  of 
the  survey  is  the  final  adjustment  of  the  matter.  There  is  no 
final  disposition  until  the  decree.  This  is  the  only  mode 
known  to  the  law.  It  is  the  final  decree  that  affects  all  parties. 
The  decree  is  the  judgment  of  the  Court  upon  the  matter 
before  it,  and  until  that  decree  there  is  nothing  adjudicated, 
nothing  determined  or  settled  as  final  or  binding  upon  any 
party. 

y.    We  do  not  deem  it  necessary  to  discuss  tne 

[567]     question  of  ten-*ancy  in  common  raised  by  the  counsel 

for  the  appellants.    It  has  recently  rene^ved  the  con- 
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Btruction  of  this  Court,  and  we  think  it  is  not  an  open -question 
in  this  State,     fibuchard  v.  Crow.  20  Cal.  150.) 

tVm.  M.  Pierson^  also,  for  Eespondent. 

I.  The  facts  offered  to  be  proved  by  defendants,  it  is 
pretended,  constitute  such  a  temporary  ''selection  and  loca- 
tion" as  will,  if  the  theory  of  the  conclusiveness  of  such 
selection  and  location  be  based  on  reason,  restrict  us  to  the 
precise  boundaries  of  the  survey  made  in  1853.  Do  they 
establish  such  a  selection?  This  Court  has  defined  the  evi- 
dences that  may  indicate  a  temporary  selection  and  location; 
and  what  are  they? — '*  Occupation  and  cultivation  of  the  land, 
its  sale  or  lease,  or  any  ordinary  use  by  the  grantee,  according 
to  the  custom  of  the  country."  These  acts,  if  confined  to  a 
specific  tract,  and  exclusively  to  that  tract,  may  establish  such 
a  selection  and  location  of  that  tract  as  will  confine  the  grantee 
to  it  until  the  interposition  of  the  Government  by  a  finally 
approved  survey.  But  the  very  core  of  the  definition  pre- 
supposes that  these  acts  are  restricted  to  the  particular  tract, 
and  that  they  do  not  apply  to  the  surplus  land  within  the 
exterior  boundaries.  The  fabts  in  the  case  at  bar  fall  below 
the  spirit  of  the  definition. 

It  is  further  asserted,  however,  that  some  of  tlie  adult  heirs 
and  the  guardians  of  some  of  the  minors,  leased,  sold,  and 
mortgaged  a  valuable  portion  of  the  lands  embraced  in  the 
survey  of  1853.  If  we  are  to  be  bound  by  a  supposed 
selection  and  location,  the  primal  elements  of  justice  im- 
peratively demand  that  tliat  selection  and  location  should  be 
the  act  of  all  the  parties  interested.  No  number  of  tenants 
in  common  less  than  all  can  perform  any  act  in  relation  to  the 
cardinal  rights  of  property  that  can  injuriously  affect  the  in- 
terests of  the  remainder.  In  the  case  at  bar  it  is  asserted 
that  some  of  the  parties  interested  sold,  leased,  and  mortgaged 
a  portion  of  the  lands  within  the  Bansom  survey,  and  because 
those  ''some"  chose  to  abandon,  as  counsel  assert,  their  claim 
to  property,  the  plaintiff,  who  is  grantee  of  the  "some"  who 
did  not  so  choose,  as  well  as  the  grantee  of  the  others,  is 
silenced  in  the  assertion  of  his  rights  to  the  unrelinquished 
residue. 

But  grant  that  all  the  parties  interested  united  in  those 
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[668]  sales,  ^leases,  and  mortgages,  what  conclusion  fol- 
lows? Had  they  not  the  indubitable  right  to  sell, 
lease,  and  mortgage  any  portion,  or  the  whole  of  the  tract? 
Because  they  sold,  leased,  and  mortgaged  land  inside  of  the 
survey  of  1863,  did  that  per  se  operate  as  a  restriction  against 
performing  those  identical  acts  as  to  land  outside  the  survey? 
And  further,  the  offer  of  poof  does  not  show  that  the  parties 
who  thus  sold,  leased,  and  mortgaged  within  the  survey  did 
not  also  sell,  lease,  and  mortgage  outside  the  survey.  The 
selection,  then,  is  neither  shown  to  be  exclusive  in  its  char- 
acter, acquiesced  in  by  all  the  parties  in  interest,  or  consisting 
of  those  emphatic  acts  which  the  spirit  of  the  definition  of 
this  Court  unequivocally  requires. 

n.  Admitting  for  argument  sake,  however,  that  the  parties 
interested  have  made  a  temporary  selection  and  location  of 
their  specific  half  league,  and  that  the  same  comprised  all  the 
elements  of  fact  that  could  be  essential  to  the  perfect  applica- 
tion of  the  principle,  still  that  selection  and  location  are  not 
conclusive  on  the  grantee  to  the  extent  that  he  is  debarred 
from  recovering  in  ejectment  lands  located  outside  of  it,  but 
within  the  exterior  boundaries,  until  the  action  of  the  Federal 
Government  in  segregating  his  specific  quantity  from  the 
public  lands.  It  cannot  be  necessary  to  insert  in  this  place 
extracts  from  the  opinions  of  this  Court  wherein  the  grantee 
of  a  specific  quantity  of  land  to  be  located  within  defined 
exterior  boundaries  of  a  larger  area  is  declared  to  possess 
bhe  right  of  property  to  the  entire  tract  within  the  exterior 
boundaries,  and  capable  of  enforcing  that  right  in  an  action 
of  ejectment  until  the  proper  authority,  the  Government  of 
the  United  States,  officially  segregates  the  specific  quantity 
by  a  finally  approved  survey.  A  mere  citation  of  authorities 
will  be  sufficient.  (Vanderslice  v.  Hanks,  3  Cal.  27,  47;  Gunn 
V.  Bates,  6  Id.  263,  272;  Ihrris  v.  Coover,  10  Id.  689;  Manson 
V.  Koppihis,  11  Id.  89;  Waterman  v.  Smith,  13  Id.  373)  419; 
Biddle  Boggs  v.  Merced  Mining  Co.,  14  Id.  279;  Morton  v.  F61- 
jer,  16  Id.  276;  ComvxiU  v.  Culver,  16  Id.  423;  Tischemacher 
V.  Thomps(m,  18  Id.  27;  liUey  v.  Hirsch,  Id.  200,  201;  and  in 
the  United  States  Supreme  Court,  Fremont  v.  United  States^ 
18  How.  542.), 
This  right  of  property,  this  vested  title,  has  not  been 
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alienated  *by  any  of  the  modes  prescribed  at  com-  [569] 
mon  law  or  bj  statutory  regulations  concerning  con- 
veyances, neither  has  it  been  divested  by  any  proceeding 
in  a  Court  of  law.  And  yet  it  is  asserted  that  the  right  of 
property  is  extinct,  or  at  least  not  in  a  condition  to  be  en- 
forced. On  what  ground  is  this  based?  There  can  be  but 
one,  that  of  estoppel.  In  no  other  way  than  on  this  venerable 
principle  can  a  party  be  debarred  from  asserting  his  vested 
rights  to  property. 

The  doctrine  of  estoppel  is  defined  in  clear  and  concise 
language  by  Chief  Justice  Field  in  the  recent  case  of  BidcUe 
Bogga  v.  The  Merced  Mining  Co.,  14  Cal.  367,  in  the  following 
words:  "  It  is  undoubtedly  true  that  a  party  will,  in  many  in- 
stances, be  concluded  by  his  declarations  or  conduct  which 
have  influenced  the  conduct  of  another  to  his  injury.  The 
party  is  said  in  such  case  to  be  estopped  from  denying  the 
truth  of  his  admissions.  But  to  the  application  of  this  prin- 
ciple with  respect  to  the  title  of  property  it  must  appear — 
1st,  that  the  party  making  the  admission  by  his  declarations 
or  conduct,  was  apprised  of  the  true  state  of  his  own  title; 
2d,  that  he  made  the  admission  with  the  express  intention  to 
deceive,  or  with  such  careless  and  culpable  negligence  as  to 
amount  to  constructive  fraud;  3d,  that  the  other  party  was 
not  only  destitute  of  all  knowledge  of  the  true  state  of  the 
title,  but  of  the  means  of  acquiring  such  knowledge;  and  4th, 
that  he  relied  directly  upon  such  admission,  and  will  be  in- 
jured by  allowing  its  truth  to  be  disproved,  *  *  *  and 
these  things  must  appear  affirmatively.'* 

In  what  manner  do  the  facts  of  this  case  correspond  with 
those  necessary  to  constitute  an  estoppel  under  the  foregoing 
definition?  Is  it  attempted  to  be  shown  that  the  heirs  made 
the  asserted  selection  deliberately  and  with  full  knowledge 
that  the  cousequences  of  such  an  act  would  inevitably  be  the 
contraction  of  their  lines  from  the  league  and  a  half  selected 
by  their  ancestor  to  the  half  league  selected  by  themselves? 

Is  it  not  apparent,  rather,  that  they  acted  in  this  survey  of 
1853  in  ignorance  of  their  legal  rights — in  obscurity  as  to  the 
perfection  of  their  title  to  the  entire  external  limits  of  the 
grant,  by  thus  pursuing  a  course  of  procedure  that  would 
divest  them  of  the  right  of  possession  to  thousands  of  acres 
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of  land,  and  confine  their  properjy  to  the  barren  desert  of 

sand  included  in  that  survey? 
[570]  *It  would  require  the  most  pointed  "affirmative" 
proof  to  establish  such  a  state  of  facts  as  would  in- 
dicate a  full  apprisal  by  the  heirs  of  the  exact  character  of 
their  title,  before  their  action  could  be  converted  into  an 
estoppel.  Such  proof,  or  the  offer  of  such  proof,  is  lacking 
in  the  record. 

Again,  were  these  acts  of  the  heirs  performed  with  the  ex- 
press intention  to  deceive,  or  with  such  careless  and  culpable 
negligence  as  to  amount  to  constructive  fraud;  or  were  the 
appellants  destitute  of  all  knowledge  of  the  true  state  of  the 
title,  and  also  of  the  means  of  acquiring  such  knowledge? 

There  can  be  no  estoppel  against  the  law.  (FantiUe  v.  OH- 
bert,  1  Term,  171;  Jones  v.  Sasser,  1  Dev.  &  Bat.  457.)  The 
appellants  are  charged  with  the  knowledge  of  the  law. 
(Mocyre  v.  WiUdnson,  13  Cal.  489;  Ban  v.  Pope,  2  Vera.  239; 
1  Dev.  &  Bat.  452,  465;  Adams'  Eq.  374;  1  Sto.  Eq.  Jur. 
391-393.)  What  was  the  law  with  the  knowledge  of  which 
they  are  chargeable?  Ist,  that  the  Act  of  Congress  of  March 
3d,  1853,  sec.  6,  recognized  the  land  to  the  exterior  bound- 
aries of  the  grant  in  this  case  as  private  domain,  until  the 
official  segregation  by  the  Gt>vemment  of  the  specific  tract; 
that  it  prohibited  the  grantee  from  making  any  selection  for 
himself,  by  reserving  to  the  Government  the  exclusive  right 
to  sujrvey  and  segregate;  that  since  no  power  of  location  or 
selection  was  bestowed  upon  the  grantee,  the  entire  tract 
within  the  exterior  boundaries  was  private  property,  and  a 
selection  by  the  grantee  was  simply  void,  as  against  the  Gov- 
ernment, and  necessarily  equally  void  as  to  those  claiming  to 
hold  from  the  Government. 

The  appellants,  however,  are  chargeable  with  additional 
knowledge  of  the  law^  which  is  equally  as  conclusive  as  the 
knowledge  that  the  land  was  private  domain  throughout  its 
entire  extent.  They  were  apprised  by  the  Act  of  Congress 
of  March  3d,  1851,  sec.  13,  that  lands  held  under  Mexican 
grants  can  only  be  surveyed  after  confirmation;  and  by  the 
Act  of  March  3d,  1853,  sec.  3,  that  the  Surveyor-GeneraJ  has 
no  power  whatever  to  survey  any  lands  claimed  under  a 
Mexican  grant,  until  after  confirmation.     They  were  further 
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apprised  by  the  well  settled  principles  of  law,  that  an  officer 
acting  bejond  his  powers,  is  possessed  of  no  greater  authority 
than  a  private  individual;  and,  consequently,  that  the 
survey  of  *1863  was  of  no  greater  effect  than  a  private     [571] 
survey.     They  were  further  apprised,  by  an  extensive 
train  of  decisions,  that  a  private  survey  binds  no  one.    (Biddle 
Bogga  v,  Merced  Mining  Co.,  14  Cal.  67-371;    Waterman  v. 
Smith,  13  Id.  416;  United  States  v.  Hanson,  16  Pet.  199;  United 
States  V.  King,  3  How.  785;  Le  Bois  v.  Brannell,  4t  Id.  457 
Mackay  v.  DiOon,  Id.  447;  Glenn  v.  United  States,  13  Id.  256 
Moore  v.  Wilkinson,  13  Oal.  488;  Ferris  v.  Coover,  10  Id.  631 
Base  V.  Davis,  11  Id.  133,  141;  Blake  v.  Dougherty,  5  Wheat. 
364.)   And,  further,  that  occupation  and  cultivation  can  have 
no  greater  effect  than  a  private  survey.    (  Waterman  v.  Smith, 
13  Cal.  416,  and  authorities  cited.     See  also  the  Act  of 
Congress  relating  to  surveys  in  Louisiana,  2  Stat,  at  Large, 
353,  wherein  initiatory  surveys  for  presentation  to  the  Land 
Commissioners  are  declared  to  be  mere  private  surveys.) 

As  to  the  remaining  element  necessary  to  constitute  an 
estoppel,  viz.,  that  the  appellants  relied  directly  upon  such 
admission,  and  will  be  injured  by  allowing  its  truth  to  be  dis- 
proved, it  will  suffice  to  remark  that  the  offer  of  proof  is 
silent  upon  the  subject;  and  it  is  left  to  inference  to  gather 
whether  they  did  or  did  not  rely  directly  on  such  admission. 

Tally  B,  Wise,  for  Appellants,  in  reply. 

I.  One  tenant  in  common  cannot  recover  more  than  his 
undivided  share  in  an  action  of  ejectment. 

Denn  v.  Purvis  etal.,1  Burr,  326,  was  a  case  where  a  tenant 
in  common  declared  for  an  undivided  half.  She  was  entitled 
to  an  undivided  third.  Lord  Mansfield  said:  ''This  is  an 
exceeding  plain  case.  The  rule  is  undoubtedly  right,  '  that  the 
plaintiff  must  recover  according  to  the  title.'  Here  she  has 
demanded  half,  and  she  appears  entitled  to  a  third,  and  so 
much  she  ought  to  recover." 

In  Cretxer's  Lessee  v.  Thomas,  1  Har.  &  J.  463,  the  declara- 
tion was  for  the  whole  land,  and  the  deed  showed  title  for  an 
undivided  moiety  of  the  land  in  question.  The  verdict  and 
judgment  were  for  an  undivided  moiety. 

Afterwards,  the  Maryland  Courts  held  that,  when  there  was 
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a  declaration  for  a  tract  of  land,  you  might  recover 
[672]     the  whole  or  a  *part  of  it,  but  could  not  recover  an 
undivided  part  of  the  whole  tract.     (Benson  v.  MuS' 
seter,  7  Har.  &  Johns.  212.) 

In  McFadden  et  cH.  v.  Haley,  2  Bay.  457,  and  in  Perry  v. 
MidcBeUm,  Id.  539,  the  South  Carolina  Courts  expressly  say 
that  a  person  can  recover  a  part  where  the  whole  is  sued  for. 

In  Boe  V.  Bowlsion,  2  Taunt.  441,  it  is  laid  down  as  a  rule 
that  one  parcener  may  be  barred  by  the  Statute  of  Limita- 
tions, while  the  other  may  recover  his  undivided  part. 

In  Doe  V.  Barksdale,  2  Brock.  439,  Chief  Justice  Marshall 
cited  and  approved  of  the  last  case.  He  said  (p.  445):  "  In 
reason,  then,  it  would  seem  that  each  coparcener  might  re- 
cover his  separate  interest."  And  in  this  case  the  plaintiff 
recovered  six-sevenths  of  the  land. 

In  Doe  V.  King,  5  Eng.  L.  &  E.  517,  it  was  distinctly  and 
emphatically  laid  down  that  in  ejectment  plaintiff  can  recover 
only  what  he  owns.     This  is  a  very  important  case. 

Li  Larue's  Heirs  v.  Slack  et  al.,  ^  Bibb,  358,  there  was  a 
declaration  for  the  whole.  The  proof  showed  the  plaintiff 
entitled  to  an  undivided  part.  The  Court  said:  ^'In  such  a 
case,  the  plaintiff  cannot  recover  the  whole  in  severalty,  but 
his  recovery  should  be  according  to  the  extent  of  the  title 
shown  to  be  in  the  lessors." 

In  Alien  v.  Trimble,  4  Bibb,  21,  the  Court  held  as  they  did 
in  the  case  last  above  cited. 

In  Craig  v.  McBride,  9  Dana,  427,  the  Court  said  that  the 
plaintiff  could  only  recover  the  share  to  which  he  showed 
himself  entitled.  (See  also  Den  v.  WanneU,  10  Ire.  446, 
Godfrey  v.  Cartwright,  4  Dev.  487;  Arch.  Forms,  380;  Leaver 
V.  South,  9  Ire.  237;  Mc Arthur  v.  Porter,  6  Pet.  205.) 

We  think  the  foregoing  authorities  establish  these  prin- 
ciples: 1.  That  in  an  action  of  ejectment  the  plaintiff  can 
only  recover  upon  the  strength  of  his  own  title,  and  cannot 
found  his  claim  on  the  weakness  of  his  adversary's  claim.  2. 
That  the  defendant  may  prevent  the  recovery  of  plaintiff  by 
showing  a  title  in  himself,  or  by  showing  a  clear  subsist- 
ing title  in  a  stranger.  3.  Possession  is  presumptive  evi- 
dence of  right,  and  the  defendant  cannot  be  deprived  of 
his  possession  by  any  person  but  the  rightful   owner  of 
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^the  land — that  is,  he  who  hath  the  jus  possessionis,  [573] 
4.  That  a  clear  subsisting  outstanding  title  in  another 
means  such  a  iitle  as  the  stranger  could  recover  on  in  an  ac- 
tion of  ejectment.  5.  That  one  tenant  in  common  may  be 
barred  by  the  Statute  of  Limitations  while  the  statute  does 
not  run  against  his  co-tenant.  6.  That  where  a  person  is 
owner  of  an  undivided  portion  he  can  only  recover  such  un- 
divided portion,  whether  he  sues  his  co-tenant  or  a  stranger. 

When  this  case  was  before  the  Court,  we  were  pointed  to 
the  case  of  Touchard  v.  Crow,  20  Oal.  150,  in  which  the  ques- 
tion now  before  your  Honors  arose.  That  case  is  not  dis- 
cussed upon  principle.  It  is  decided  upon  the  strength  of 
Stark  V.  Barreti,  15  Cal.  731.  This  last  case  is  not  discussed 
upon  principle,  and  no  authority  is  referred  to.  On  the  other 
hand,  in  the  case  of  Clark  v.  Huber,  20  Cal.  196,  the  Court 
held  that,  in  an  action  of  ejectment,  the  plaintiff  could  only 
recover  the  half  of  the  damages.  This  was  admitted  by  the 
counsel  who  argued  the  case.  Is  there  not  an  inconsistency 
in  this?  Can  a  man  be  entitled  to  the  whole  of  a  things  and 
only  half  damages  for  the  withholding  of  that  thing? 

In  the  case  of  Wdch  v.  SuUivan,  8  Cal.  187,  this  Court  held, 
before  the  passage  of  our  Statute  of  1857,  that  tenants  in 
common  could  not  sue  together — that  is,  they  had  no  such 
joint  interest  as  enabled  them  to  bring  suit  together.  Now, 
as  the  action  of  ejectment  might  be  brought  upon  mere  prior 
possession,  or  upon  title,  how  is  it  that  they  could  not  sue 
together  to  recover  their  joint  possession,  if  it  is  true  that  the 
possession  of  one  is  the  possession  of  the  other?  Joint 
tenants,  having  a  unity  of  everything,  must  sue  together. 
And  if  it  were  true  that  the  possession  of  one  tenant  in 
common  is  the  possession  of  the  other,  in  the  sense  contended 
for,  it  would  follow  that  they  must  sue  together  when  they  rely 
upon  prior  possession  alone* 

n.  The  counsel  for  the  respondent  say  we  can  have  no 
standing  in  Court,  because  we  cannot  be  pre^'mptioners,  for 
the  reason  that  the  law  of  Congress  prohibited  us  from  taking 
any  preemption  claim  on  land  claimed  by  a  Spanish  grant. 
By  the  Act  of  1841,  only  surveyed  public  lands  could  be 
preempted.  California  being  an  exceedingly  large 
State,  and  her  population  being  scattered  all  ^over     [574] 
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the  State,  Congress,  for  the  benefit  of  settlers,  deemed  it  ex- 
pedient to  extend  the  preemption  privilege  by  the  Act  of  1853 
{U.  S.  Statutes  at  Large,  vol.  10,  sec.  6,  p.  246)  to  unsurveyed 
lands.  As  long  as  preemption  rights  could  only  be  acquired 
on  surveyed  lands  the  Government  could  protect  Spanish 
grants  by  refusing  to  survey  the  adjoining  lands  until  such 
grant  was  confirmed  and  surveyed.  And  this  was  absolutely 
necessary,  for  the  reason  that  many  of  the  Spanish  claims 
were  at  best  mere  equities,  and  would  have  been  divested  by 
subsequent  legal  titles,  acquired  before  the  equity  was  per- 
fected into  a  legal  title.  But  when  the  Government  determined 
to  extend  the  preemption  laws  to  unsurveyed  public  lands  as 
well  as  surveyed,  it  was  necessary  to  protect  those  equities 
Acquired  under  tne  Mexican  Government,  hence  the  proviso. 
It  only  meant  to  protect  Spanish  grants  by  giving  them  the 
preference;  but,  saving  their  rights,  the  preemption  is  per- 
fectly good.  If  this  were  not  so,  then  these  lands  never  can 
be  preempted,  until  Congress  chooses  to  pass  a  law  making 
them  so,  even  after  the  survey. 

This  construction  certainly  would  change  the  whole  meaning 
of  the  Acts  of  1841  and  1853;  for  the  Act  of  1841  extended 
to  all  public  lands  which  were  surveyed,  and  the  Act  of  1853 
was  meant  to  extend  the  law  of  1841  to  unsurveyed  as  well  as 
surveyed  public  lands.  The  Act  of  1853  was  not  intended  to 
alter  the  Act  of  1841  in  any  particular.  This  law  of  1863  did 
not  mean  any  claim  that  any  person  thought  proper  to  make 
to  any  land  in  the  State,  for  otherwise  any  person  could  have 
defeated  all  preemption  claims  by  claiming  the  whole  State, 
and  such  lands  as  were  claimed  by  grants  which  were  never 
presented  would  not  be  liable  to  preemption.  Congress  never 
meant  this.  They  meant  to  say  that  in  respect  to  such  lands 
as  were  finally  confirmed  and  surveyed,  the  preemption  right 
should  not  affect  the  Spanish  grant. 

in.  A  Mexican  grant  without  juridical  possession  is  not 
such  a  title  as  will  sustain  ejectment. 

It  is  useless  in  this  case  to  argue  this  in  extemo.  It  is  suf- 
ficient to  make  a  few  general  observations.  First,  every  grant 
provided  that  the  grantee  should  get  from  the  municipal  au- 
thority juridical  possession.  When  he  got  juridical 
[675]     possession  he  had  such  a  title  *as  he  could  recover 
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upon;  but  until  then  he  only  had  an  equity,  which  could 
lead  to  the  possession,  but  this  was  by  an  official  act.  This 
is  directly  said  by  the  Supreme  Court  of  the  United  States 
in  Fremont's  case,  17  How.  Here  they  recognized  the  fact 
that  preemptors  might  get  a  better  right  than  Fremont  by 
locating  their  claims  first.  Until  location  he  has  a  right  to  a 
specific  quantity;  after  location,  he  has  a  right  to  the  specific 
land  itself. 

Could  Fremont  recover  in  an  action  of  ejectment  seventy 
or  eighty  leagues  of  land  when  he  was  only  entitled  to  eleven? 
Can  Mahoney  recover  a  league  and  a  half  of  land  when  he  is 
only  entitled  to  a  half  league? 

rV.  The  Surveyor-General  is  an  officer  appointed  by  the 
Government,  whose  acts  are  just  as  conclusive  as  are  the  de- 
cisions of  the  District  Court,  unless  they  are'  reversed. 
Under  the  Act  of  1860  he  made  a  survey  of  Mahoney's  land. 
That  is  a  decision,  and  is  the  law  of  the  case  until  it  is  re- 
versed. The  United  States  District  Court  alone  can  reverse 
if;.  And  if  the  District  Court  confirms  it,  the  Supreme  Court 
of  the  United  States  can  revise  that  decision. 

Field,  C.  J.  delivered  the  opinion  of  the  Court — ^Cope,  J. 
and  Norton,  J.  concurring 

This  is  an  action  of  ejectment  to  recover  the  possession  of 
a  tract  of  land  known  by  the  name  of  the  ''Bancho  Laguna 
de  la  Merced,"  situated  partly  in  the  county  of  San  Francisco 
and  partly  in  the  county  of  San  Mateo.  The  plaintiff  de- 
raigns  his  title  from  the  former  Mexican  Government  through 
a  grant  issued  by  the  Governor  of  California  to  one  Galindo 
in  September,  1835.  Some  of  the  defendants  rested  their 
defense  upon  the  inability  of  the  plaintiff  to  establish  a  right 
to  the  possession,  simply  denying  in  their  answers  the  allega- 
tions of  the  complaint;  but  the  majority  of  them  also  set  up 
title  in  themselves  to  specific  parcels  of  the  premises  as  pre- 
emptioners  under  the  laws  of  the  United  States,  and  each  of 
them  demanded  a  separate  verdict.  The  Court  instructed  the 
jury  to  find  generally  in  favor  of  two  of  the  defendants,  and 
to  render  a  separate  verdict  against  each  of  the  other  defen- 
dants, with  a  qualification,  however,  which  in  effect 
rendered  the  instruction  one  to  ^find  generally  against     [576] 

689 


Digitized  by 


Google 


676  Mahonet  v.  Van  Winkle.  [Sup.  Ct. 

each  of  the  latter  defendants.  The  verdict  rendered  was 
substantiallj  in  conformity  with  the  instruction.  To  its 
form  objection  was  taken  at  the  time,  but  it  does  not  appear 
from  the  record  in  what  particular  it  was  urged  that  its  form 
was  defective.  The  objection  as  stated  was  too  general  to 
merit  consideration. 

The  grant  to  Galinda  cedes  the  tract  known  by  the  name  of 
^'Laguna  de  la  Merced/' and  contains  the  usual  conditions 
annexed  to  grants  in  colonization.  It  authorizes  the  inclosure 
of  the  land,  with  a  reservation  of  the  crossings,  roads,  and 
servitudes,  and  confers  upon  the  grantee  the  free  and  exclu- 
sive enjoyment  of  the  same,  with  a  right  to  subject  it  to  such 
use  and  cultivation  as  may  suit  his  convenience;  and  requires 
the  erection  of  a  house  thereon  and  its  inhabitation  within 
one  year.  Immediately  after  its  receipt  the  grantee  entered 
upon  the  premises,  and  within  the  period  designated  erected 
a  nouse  thereon  and  occupied  it  for  nearly  two  years,  when 
he  sold  and  conveyed  his  interest  to  Francisco  de  Haro.  The 
latter  immediately  went  into  possession,  and  resided  with  his 
family  upon  the  premises  until  his  death  in  1848  or  1849.  In 
1852  the  claim  for  the  land  embraced  by  the  grant  was  pre- 
sented by  his  heirs  to  the  Board  of  Land  Commissioners  for 
confirmation,  and  by  the  decree  of  that  body,  and  afterwards 
on  appeal  by  the  United  States  District  Court,  was  confirmed. 
The  decree  of  the  latter  tribunal  became  final  by  the  refusal 
of  the  Government  to  prosecute  an  appeal  therefrom,  and  by 
the  stipulation  of  the  District-Attomev.  The  validity  of  the 
grant  is,  therefore,  a  settled  question  lor  all  time.  (MoU  v. 
Smithy  16  Cal.  551.) 

As  we  have  already  observed,  the  grant  is  for  a  specific 
tract  of  land.  In  this  respect  it  is  distinguished  from  a  large 
class  of  grants  of  mere  quantity  within  vague  and  undefined 
boundaries,  like  the  grant  of  Alvarado,  under  which  Fremont 
claimed.  In  these  latter  cases  it  was  undoubtedly  the  inten- 
tion of  the  Government  simply  to  indicate  the  general  locality 
from  which  the  quantity  grouted  might  be  selected,  and  not 
to  pass  the  entire  property  within  the  exterior  limits  desig- 
nated. Here  the  case  is  different.  Here  a  specific  tract, 
known  by  a  particular  name,  is  ceded,  and  reference  is  made 
to  a  map  accompanying  the  petition  of  the  grantee  for  its 
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♦boundaries.  The  petition  represents  the  tract  to  be  [577] 
f  league  in  length,  and  a  half  of  a  league  in  width, 
more  or  less.  A  map  similar  to  the  one  referred  to  was  re* 
quired  by  the  Mexican  Begulations  of  November,  1828,  which 
were  adopted  to  carry  into  eflfect  the  Colonization  Law  of 
August,  1824,  in  all  cases  where  a  grant  of  lands  was  solicited. 
And  the  grant  usually  followed  the  map  or  the  petition  in  the 
general  description  of  the  land,  and  where  a  certain  quantity 
was  stated  in  the  petition  to  be  embraced  within  a  particular 
tract  named  or  within  certain  specified  boundaries,  it  was 
customary,  in  order  to  prevent  mistakes  or  imposition,  to  in- 
sert a  clause  reserving  lor  the  benefit  of  the  nation  any  surplus 
which  might  be  found  upon  a  survey  and  measurement  by  the 
officers  of  the  Government.  (Ferris  v.  Coover,  10  Cal.  621.) 
Until  by  such  a  proceeding  it  was  officially  determined  that 
within  such  particular  tract  or  designated  boundaries  there 
was  a  surplus,  and  it  was  set  apart,  the  right  to  the  possession 
of  the  entire  tract  rested  with  the  grantee.  Until  then,  as  . 
we  said  in  Cornwall  v.  Culver,  16  Cal.  429,  "no  individual 
can  complain,  much  less  can  he  be  permitted  to  determine, 
in  advance,  that  any  particular  locality  will  fall  within  the 
supposed  surplus,  and  thereby  justify  its  forcible  seizure  and 
detention  by  himself.  If  one  person  could  in  this  way  ap- 
propriate a  particular  parcel  to  himself,  all  persons  could  do 
so;  and  thus  the  grantee,  who  is  the  donee  of  the  Govern- 
ment, would  be  stripped  of  its  bounty,  for  the  benefit  of 
those  who  were  not  in  its  contemplation  and  were  never  in- 
tended to  be  the  recipients  of  its  favors.'* 

To  this  doctrine  of  the  right  of  the  grantee  imtil  the  official 
measurement,  the  common  objection  is  urged  that  under  it 
double  or  treble  the  quantity  intended  to  be  ceded  by  the 
Government  may  be  possessed  by  him.  Under  a  grant,  it  is 
said,  of  a  tract  supposed  to  embrace  but  one  league,  the 
grantee  may,  in  accordance  with  this  doctrine,  recover  two  or 
more  leagues,  and  parties  equally  entitled  to  the  considera- 
tion of  the  Government  be  thus  excluded  from  settlement 
upon  land  which  will  ultimately  be  determined  to  be  part  of 
the  public  domain.  The  objection  thus  urged  is  more  spe- 
cious than  sound.  If  there  be  a  surplus  within  the  designated 
boundaries  of  the  tract  over  the  specific  quantity  alleged 
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[578]  *by  the  grantee  in  his  petition,  or  intended  to  be 
ceded  by  the  grant,  the  Government  can  at  any  time, 
by  directing  its  measurement  and  segregation,  restrict  the 
grantee's  possession.  The  grantee  cannot  himself  make  the 
measurement  and  segregation  so  as  to  bind  the  Government. 
He  cannot  know  what  particular  part  of  the  general  tract  the 
Government  may  assign  to  him,  or  what  part  it  may  reserve 
to  its  own  use,  or  offer  for  sale,  or  settlement.  He  is,  there- 
fore, directly  interested  until  the  official  segregation  to  protect 
the  entire  tract  from  waste  and  injury,  and  to  improve  it;  and 
until  then,  third  persons  cannot  question  his  right  to  the 
possession  of  the  whole.  They  have  no  authority  to  fix  the 
limits  of  his  possession,  under  any  pretense  of  a  desire  or 
intention  to  make  a  settlement  upon  the  surplus  which  the 
tract  may  contain  over  the  specific  quantity  designated.  Lands 
thus  situated  are  not  open  to  settlement  by  the  legislation  of 
Congress,  but  on  the  contrary  are  expressly  exempted  there- 
from. The  determination,  therefore,  of  the  limits  of  the 
grantee's  possession  is  a  matter  resting  solely  between  him- 
self and  the  Government.  Were  the  rule  otherwise,  the 
grantee  would  find  his  possession  limited,  first  in  one  direction 
and  then  in  another,  each  intruder  coveting  a  particular  tract, 
asserting  that  it  fell  within  the  surplus  reserved  to  the  uses 
of  the  nation,  until  at  last  the  grantee  would  be  excluded 
from  the  entire  tract.  If  the  doctrine  we  have  stated  be  not 
correct,  when  applied  to  a  grant  embracing  within  its  bound- 
aries a  large  surplus,  it  is  not  correct  when  there  is  any  sur- 
plus, even  if  it  be  only  of  a  few  acres  instead  of  leagues. 
The  surplus  acres  would  be  asserted  to  lie  in  every  portion 
of  the  general  tract,  according  to  the  views  or  designs  of  the 
particular  trespasser. 

There  is  indeed  no  middle  ground  between  the  doctrine  we 
have  stated  and  the  doctrine  which  denies  to  the  grantee  all 
right  of  possession  to  any  portion  of  the  granted  premises 
until  the  official  segregation;  and  it  will  not  be  pretended 
that  under  the  Mexican  law,  or,  to  speak  more  accurately, 
under  the  construction  given  to  that  law  by  the  Mexican  au- 
thorities in  California,  possession  was  withheld  until  such 
segregation  was  had.  Under  that  law,  the  segregation  was 
effected  by  the  ceremony  known  as  the  delivery  of  juridical 

592 


Digitized  by 


Google 


April)  1863.]        Mahoney  t;.  Van  Wineub,  679 

possession.  But  this  proceeding  could  not  be  legally 
taken  ^at  all  until  the  concession  had  been  approved  [679] 
by  the  Departmental  Assembly^  and  such  approval 
was  often  delayed  for  years.  In  numerous  cases,  it  had  not 
been  obtained  when  by  the  conquest  the  jurisdiction  of  the  ' 
Assembly  was  displaced.  Yet  the  grantee  generally  took 
possession  at  once  upon  the  issuance  of  the  grant,  and  his 
possession  was  respected,  both  by  the  authorities  of  the 
Government  and  the  adjoining  proprietors.  It  is  true,  the 
Mexican  Begulations  of  1828  contemplated  that  the  approval 
of  the  Departmental  Assembly  should  be  obtained  to  the 
concession  of  the  Governor  before  the  definitive  grant  issued. 
So,  where  the  grantee  regularly  received  his  title  papers  the 
concession  was  final.  The  law  then  intended  an  immediate 
delivery  of  the  possession  by  the  proper  magistrate  of  the 
vicinage.  This  proceeding  had  a  double  operation:  first,  to 
make  a  formal  tradition  or  livery  of  seizin  of  the  property, 
which  was  essential  under  the  civil  as  at  the  common  law;  and 
second,  to  measure  off  and  segregate  the  specific  quantity 
granted,  and  establish  its  boundaries.  But  in  time  the  prac- 
tice grew  up  of  issuing  the  final  title  papers  without  waiting 
for  the  approval  of  the  Departmental  Assembly,  and  as  jurid- 
ical possession  could  not  regularly  be  made  previous  to  such 
Approval,  a  provisional  possession  of  the  entire  tract  desig- 
/lated  was  permitted.  Conditions  were  annexed  to  grants 
thu,«  issued,  substantially  similar  to  those  annexed  to  grants 
issuiid  subsequent  to  the  approval.  They  conferred  upon  the 
grantee  the  same  right  to  the  exclusive  use  and  enjoyment  of 
the  land,  and  oftentimes  exacted  the  construction  of  a  house 
thereon,  and  its  inhabitation,  within  a  year  afterwards.  In- 
dependent of  express  conditions  on  this  point,  the  grants 
were  held  subject  to  the  same  conditions  of  cultivation  and 
occupancy,  under  the  Kegulations  of  1828,  as  grants  already 
confirmed,  and  a  compliance  with  these  conditions  was  re- 
quired to  avoid  a  denouncement  and  a  possible  forfeiture  of 
the  land  And  such  compliance,  as  we  observed  in  Cornwall 
V.  Culvery  16  Cal.  426,  is  considered  by  the  tribunals  of  the 
United  States  as  a  most  material  circumstance  in  determining 
the  right  of  the  grantees  to  a  recognition  and  confirmation  of 
their  claims. 
Cal.  Befts.,  vol.  xn,^^  592? 
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The  counsel  of  the  defendants,  though  controverting  this 
view  of  the  right  of  the  grantee  until  the  official 
[580]  measurement,  rested  their  ^defense  chiefly  upon  an 
alleged  selection  and  location  of  the  specific  quai\^iy 
designated  in  the  grant  by  parties  claiming  under  him,  and 
their  disclaimers  of  title  to  the  remainder.  The  proof  they 
offered  on  this  point  was  excluded,  upon  the  objection  of  the 
plaintiff,  and  the  ruling  in  this  respect  constitutes  the  prin- 
cipal error  upon  which  they  rely  for  a  reversal  of  the  judg- 
ment. 

There  is  no  doubt  that  a  selection  and  location  of  the  spe- 
cific quantity  may  be  made  by  the  grantee  (and  of  course  by 
parties  claiming  through  him)  under  such  circumstances  and 
accompanied  with  such  disclaimers  as  to  estop  him  from  the 
assertion  of  any  title  or  right  to  the  possession  of  the  re- 
mainder existing  within  the  exterior  boundaries  of  the  general 
tract,  until  by  the  action  of  the  Government  it  is  determined 
that  his  claim  under  the  grant  shall  be  satisfied  by  land  else- 
where selected.  There  is  nothing  in  the  nature  of  a  coloniza- 
tion grant  prohibiting  him  from  restricting,  if  so  disposed,  his 
general  right  to  the  possession  of  the  entire  tract.  And  we 
accept  as  substantially  correct  the  position  of  counsel  that 
''when  the  grantee  selects  his  location  and  quantity,  uses  it, 
leases  it,  sells  or  mortgages  it,  and  disclaims  title  to  the  re- 
mainder, it  (the  selection)  is,  and  ought  to  be,  obligatory  on 
him  until  the  Government  overrules  his  election  and  assigns 
him  the  land  elsewhere."  And  we  agree  with  counsel  in  their 
statement  that:  ''  by  this  rule,  no  hardship  is  imposed  on  the 
grantee.  He  selects  the  quantity  he  is  entitled  to,  and  is 
protected  in  the  enjoyment  of  it  pending  his  proceedings  to 
perfect  the  title;  and  if  the  Government  repudiates  his  selec- 
tion and  assigns  him  other  lands,  his  title  attaches  to  the  new 
location.  In  this  way  exact  justice  is  done  to  all.  The 
grantee  gets  all  the  grant  entitles  him  to,  and  settlers  out- 
side his  location  are  not  disturbed,  unless  the  Government, 
in  the  exercise  of  its  sovereign  right  to  segregate  the  lands 
of  the  grantee  from  the  public  domain,  shall  include  their 
possessions  in  the  tract  finally  awarded  to  the  grantee;  in 
which  event  their  rights  must  of  course  yield  to  his."  The 
question,  then,  for  determination  is  whether  the  proof  offered 
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tended  to  establish  any  binding  selection  and  location  under 
the  grant  to  Galindo.  It  is  not  pretended  that  any  such  selec- 
tion and  location  were  made  previous  to  the  year  1853.  Up 
to  that  time,  from  the  issuance  of  the  grant  in  1835 — 
a  period  of  nearly  ^eighteen  years — the  grantee,  or  [581] 
the  De  Haros  claiming  under  him,  were  in  the  peace- 
able and  exclusive  possession  and  enjoyment  of  the  entire  tract. 
The  grantee,  soon  after  the  concession,  built  a  house  upon  it 
near  its  southern  line,  and  occupied  the  house  for  one  or  two 
years.  De  Haro  built  another  house  near  the  same  spot,  and 
a  third  house  near  the  northern  line  of  the  tract.  Both, 
parties  resided  upon  the  premises  with  their  families,  Galindo 
until  his  sale,  and  De  Haro  until  his  death  in  1848  or  1849. 
The  heirs  of  De  Haro  resided  upon  them  after  their  father's 
death.  During  this  long  period  no  one,  so  far  as  appears 
from  the  record,  questioned  their  right  to  the  possession  of 
the  entire  tract  or  disturbed  them  in  its  use.  It  is  upon  an 
alleged  selection  and  location  by  a  survey  made  in  September, 
1853,  and  alleged  subsequent  disclaimers  of  title  to  the  lands 
outside  of  that  survey,  that  the  defendants  rely.  They  offered 
to  prove,  substantially,  that  previous  to  June,  1853,  the  lands 
occupied  by  them  had  been  ''townshiped  and  sectionized" 
like  other  public  lands  of  the  United  States;  that  in  Sep- 
tember, 1853,  the  grantors  of  the  plaintiff  caused  a  survey 
to  be  made  of  the  specific  quantity  designated  in  the  grant; 
that  the  claimants  under  the  grant  assented  to  such  survey 
when  made;  that  afterwards  some  of  the  grantors  sold,  mort- 
gaged, and  leased  portions  of  the  lands  lying  within  the  sur- 
vey, and  to  the  defendants  and  others  publicly  disclaimed 
having  any  title  to  or  interest  in  the  residue  of  the  general 
tract;  that  acting  under  such  disclaimers  and  acts  of  some  of 
the  said  grantors  they  made  their  locations;  and  that  they 
were  not  within  the  lines  of  the  said  survey.  The  proof  thus 
offered  was,  in  our  judgment,  properly  excluded. 

The  defendants  could  not  demand  any  protection  solely  as 
pre^'mptioners,  for,  until  the  official  segregation  of  the  spe- 
cific quantity  designated  in  the  grant,  the  entire  tract  was 
expressly  exempted  from  preemption  and  settlement  by  the 
Act  of  Congress.  Their  right  to  freedom  from  disturbance 
in  their  occupation  rested,  therefore,  upon  the  alleged  assent 
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of  the  claimants  to  a  restriction  of  their  rights  to  the  tract 
surveyed,  and  their  alleged  disclaimers  as  to  the  balance. 
But  nearly  all  these  claimants — who  were  seven  in  number — 
were  incapable  of  giving  any  binding  assent  to  such  restric- 
tion, or  making  any  binding  disclaimers.  Three  of 
[582]  them  at  the  ^time  were  infants,  and  two  of  them  were 
under  the  disability  of  coverture.  Besides,  only  a 
portion  of  the  claimants  were  grantors  of  the  plaintiff,  and  it 
was  not  in  the  power  of  some  of  them  to  affect  by  their  action 
or  disclaimers  the  rights  of  the  other  grantors  or  other  claim- 
ants. No  action  of  a  portion  of  several  tenants  in  common 
can  impair  the  rights  of  their  co-tenants. 

There  is  nothing  in  the  language  of  the  Court  in  BUey  v. 
Hirsch,  18  Cal.  198,  which  conflicts  with  the  views  we  have 
here  expressed.  That  case  was  an  action  of  ejectment  for  the 
possession  of  certain  real  estate  situated  within  the  City  and 
County  of  Sacramento,  covered  by  the  grant  issued  by  Gov- 
ernor Alvarado  to  John  A.  Sutter  in  June,  184:1.  The  grant 
embraced  a  quantity  exceeding  the  eleven  leagues  ceded, 
though  from  the  reservation  of  **  the  lands  inundated  by  the 
impidse  and  currents  of  the  rivers,"  it  was  difficult,  if  not 
impossible,  without  a  survey,  to  state  with  anything  like 
accuracy  the  extent  of  the  excess.  But  it  appeared  from  the 
evidence  that  Sutter  had  been  in  possession  of  the  land  em- 
braced within  the  county  of  Sacramento  for  years,  both  before 
and  after  the  cession  of  the  country  to  the  United  States, 
asserting  ownership  of  it  under  his  grant,  and  subjecting  it 
to  all  such  uses  as  he  desired  without  disturbance  from  any 
one;  and  we  held  that  the  grant  itself  conferred  a  right  to  the 
possession — ^giving  to  it  the  same  effect  which  was  attributed 
to  it  by  the  Mexican  authorities  in  California;  and  that  though 
the  specific  quantity  granted  could  only  be  definitively  and 
permanently  located  by  a  survey  and  measurement  by  the 
proper  officers  of  the  Government,  yet  that  it  was  competent 
for  the  grantee,  to  enable  him  to  comply  with  the  conditions 
annexed,  to  make  a  temporary  selection  and  location,  which 
would  be  binding  and  effectual  as  against  intruders  and 
trespassers,  and  all  parties,  until  the  action  of  the  Govern- 
ment. We  do  not  desire  to  qualify  what  we  thus  held.  No 
party  but  the  Government  can  question  any  selection  made 
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by  the  grantee  under  his  grant.  As  against  all  other  parties 
it  is  sufficient  for  the  grantee  to  show  that  the  land  selected 
lies  within  the  boundaries  designated  in  the  grant.  But  to 
restrict  the  possessory  right  of  the  grantee  to  the  selection 
made,  the  selection  must  be  accompanied  with  such  dis- 
claimers as  to  the  residue  of  the  general  tract  as  to 
operate  as  an  *estoppel  upon  him.  There  is  nothing  [583] 
in  the  present  case  creating  such  an  estoppel  upon 
the  plaintiff  or  the  parties  through  whom  he  claims. 

We  do  not  attach  any  importance  to  the  fact  that  after  th^ 
final  confirmation  of  the  grant  a  survey  was  made  by  the 
United  States  Surveyor-General,  and  returned  to  the  District 
Court  under  the  Act  of  1860,  such  survey  having  been  ex- 
cepted to  by  the  Government,  and  not  having  been  approved 
by  the  Court.  By  that  act,  when  a  survey  has  been  made  and 
plotted,  it  is  the  duty  of  the  Surveyor-General  to  publish 
notice  of  the  fact  for  .four  weeks.  In  the  meantime  the 
Burvey  and  plot  are  to  be  retained  in  his  office  subject  to 
inspection.  If,  upon  the  expiration  of  the  publication,  no 
Application  has  been  made  for  a  return  of  the  survey  into  the 
District  Court  for  examination  and  adjudication,  or  if  made, 
the  application  has  been  refused,  the  survey  becomes  final. 
On  the  other  hand,  if  the  survey  be  ordered  into  Court,  it 
does  not  become  final  until  it  has  been  approved  or  has  been 
modified  and  reformed  by  the  decree  of  the  Court.  Until  the 
survey  is  established  in  one  of  these  ways,  it  is  without  any 
binding  force.  Until  then  it  is  only  a  preliminary  proceeding, 
amounting  in  effect  to  no  more  than  a  mere  report  of  the  action 
of  the  Surveyor,  filed  in  his  office  for  the  inspection  of  all 
parties  interested,  or  returned  by  him  into  Court  by  its  order, 
for  examination  and  adjudication.  Nor  does  it  make  any 
difierence  that  the  exceptions  to  the  survey  were  taken  by  the 
Government;,  and  not  by  the  claimants.  Until  established  in 
one  of  the  ways  we  have  mentioned,  the  survey  is  not  bind- 
ing upon  either  party.  When  it  binds  one  party  it  binds 
both. 

The  right  of  one  tenant  in  common  to  recover  in  the  action 
of  ejectment  the  possession  of  the  entire  tract  as  against  all 
persons  but  his  co-tenants,  has  been  repeatedly  held  by  this 
Court.    {Touchard  v.  Crow,  20  Cal.  162;  Stark  v.  Barrett,  16 
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Id.  371.)  The  action  is  merely  for  the  possession;  it  deter- 
mines no  rights  but  those  of  present  possession;  and  that  one 
tenant  in  common  has  such  rights  as  against  all  parties  but 
his  co-tenants  is  not  doubted.  The  doctrine  of  the  Court, 
therefore,  only  allows  the  enforcement  by  action  of  an  ac- 
knowledged right. 
Judgment  affirmed. 

[584]  ^NoBTON,  J. — ^The  usual  torm  of  Mexican  grants  in 
California  is  for  a  certain  tract  of  land  called  by  a 
particular  name,  having  boundaries  which  are  designated  and 
also  shown  on  a  map,  and  stating  that  the  land  granted  con- 
tains a  specified  quantiiy,  a  little  more  or  less;  that  juridical 
measurement  must  be  made,  and  that  the  surplus  will  remain 
to  the  nation. 

The  Supreme  Court  of  the  United  States  have  decided  that 
such  grants  convey  only  the  quantity  named,  and  not  the 
whole  of  the  tract  described,  in  case  such  tract  exceeds  in 
extent  the  quantity  named. 

Under  these  circumstances,  a  question  arises,  whether,  be- 
fore a  juridical  survey,  such  a  grant  conveys  a  title  to  the  whole 
of  the  land  within  the  designated  boundaries  upon  which  an 
action  of  ejectment,  can  be  maintained,  or  whether  it  merely 
conveys  a  right  to  have  a  particular  portion  laid  off  within, 
those  boundaries,  and  which  right  until  such  survey  is  but 
an  equity,  and  not  a  legal  title  sufficient  to  sustain  an  action 
of  ejectment  for  any  particular  portion. 

That  such  a  grant  conveys  a  title  upon  which  an  action  of 
ejectment  may  be  maintained,  for  at  least  the  quantity  speci- 
fied, has  been  several  times  decided  by  this  Court,  and  I 
think  must  be  considered  as  settled,  so  far  as  the  question 
depends  upon  the  judgments  of  the  State  Courts. 

T^his  point  being  established  controls  the  case.  If,  before 
a  juridical  survey,  the  grantee  can  recover  any  particular  por- 
tion, he  can  recover  the  whole. 

The  point  urged  by  the  defendants,  that  the  plaintiff,  or 
those  under  whom  he  claims,  have  limited  their  right  of  re- 
covery to  a  particular  portion  by  a  temporary  selection,  can- 
not be  sustained  on  the  facts  in  this  case,  for  the  reasons 
given  in  the  opinion  of  the  Court,  if  su^h  a  consequence 
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could  ever  result  from  the  acts  of  the  grantee  before  a  final 
survey. 
The  judgment  should  therefore  be  affirmed. 


*THE  PEOPLE  V.  HAETLET.  [586] 

BoMD,  CoNSisiroTiOK  OF.— A  bond  in  the  following  form:  Enow  bSX  men  that  we, 
A,  as  principal,  and  B,  0,  and  D,  as  BwetieB,  are  bonnd  nnto  the  people  in  the 
aereral  same  affixed  to  oar  names,  Tiz.:  B  in  the  sum  of  ten  thoosand  dollars;  0 
jn  the  sum  of  five  thousand  dollars;  D  in  the  sum  of  three  thousand  dollars,  etc., 
etc— "for  the  which  payment  well  and  truly  to  he  made  we  severally  bind  our- 
jMlves,  our  heirs,"  etc.— and  signed  and  sealed  by  the  obUgors,  is  held  to  be  an 
instrument  embracing  several  distinct  obligations,  each  of  which  is  a  joint  obliga- 
tion of  the  principal  and  one  sure^,  and  not  Joint  and  several. 

'  JoiRT  BoNi>  WBSK  INVALID.— A  bond,  which  in  form  is  the  Joint  obligation  of  a 
principal  and  his  sureties,  and  not  joint  and  seven!,  and  signed  by  the  sureties 
but  not  by  the  principal,  is  invalid  and  not  binding  upon  the  sureties.  City  of 
Sacramento  v.  Dwdap,  14  Cal.  423,  affirmed  on  this  point. 

BsOHATOBB  OF  Pbingxpal.— The  absence  of  the  signature  of  the  principal  obligor 
to  an  official  bond  is  not  a  defect  which  may  be  cured  by  its  suggestion  in  a  com- 
plaint under  the  eleventh  section  of  the  Act  concerning  Official  Bonds. 

Appeal  from  the  Sixth  Judicial  Distrioi 

This  is  an  action  brought  by  the  District  Attorney  of  Yolo 
County  on  behalf  of  the  People  against  H.  H.  Hartley,  one 
of  the  sureties  upon  the  official  bond  of  W.  N.  Brooks,  the 
former  Treasurer  of  said  county.  The  complaint  sets  forth 
the  bond,  and  charges  that  Brooks,  as  Treasurer,  was  a  de- 
faulter in  the  sum  of  $7,000,  for  which  defendant  is  liable  as 
surety.  The  complaint  also  suggests  several ''  defects"  in  the 
bond,  and  among  them  the  failure  of  Brooks  to  sign  it,  with 
a  view  to  obviate  their  effect  under  the  provisions  of  section 
eleven  of  the  act  entitled  ''An  Act  concerning  Official  Bonds," 
approved  February  9th,  1860. 

The  following  is  a  copy  of  the  bond: 

'•Know  all  men  by  these  presents  that  we,  William  N. 
Brooks,  as  principal,  and  H.  H.  Hartley,  Wm.  Green,  O.  V. 

1  Commented  on  in  People  v.  Love,  25  Gal.  630.  As  to  liabilitj  of  sureties  on  official 
bond,  see  People  v.  Eoane,  290al.  429;  People  v.  Booney,  Id.  6^3;  People  v.  I^fkeeland, 
31  Gal.  291;  Mendocwo  Co.  v.  iforris,  32  GaL  14& 
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Ohapman,  M.  Bryte,  G.  W.  Hunt,  as  snreties,  are  held  and 
firmlj  bound  unto  the  People  of  the  State  of  California  in  the 
several  sums  as  hereinafter  specified  and  affixed  to  our  names, 
viz. :  Henry  H.  BLartley  in  the  penal  sum  of  ten  thousand 
dollars;  Wm.  Green  in  the  penal  sum  of  five  thousand  dol- 
lars; O.  Y.  Chapman  in  the  penal  sum  of  three  thousand 
dollars;  J.  Y.  Hoag  in  the  penal  sum  of  three  thousand 
dollars;  W.  G.  Hunt  in  the  penal  sum   of  five  thousand 

dollars;    William   Gordon  in  the  penal  sum  of  five 
[586]     thousand  dollars; *in  the  penal  sum  of 

thousand  dollars; in  the  penal  sum  of 

thousand  dollars,  for  the  which  payment,  well  and  truly  to 
be  made,  we  severally  bind  ourselves,  our  heirs,  executors, 
administrators,  and  assigns  firmly  by  these  presents.  Sealed 
with  our  seals  and  dated  this  twentieth  day  of  September, 
1859. 

"Whereas,  at  the  general  election,  held  in  the  county  of 
Tolo,  in  September,  1859,  the  above  bounden  William  N. 
Brooks  was  duly  elected  County  Treasurer  in  and  for  the 
county  of  Tolo:  Now  if  the  said  William  N.  Brooks  shall 
well  and  faithfully  discharge  according  to  law  the  duties  of 
said  office  of  Treasurer,  then  this  obligation  to  be  null  and 
void,  else  to  remain  in  full  force  and  virtue  in  law. 


it 

9 

Cl.8.] 

"  Henby  H.  Habtley, 

rL.8.1 

"  Wm.  Green, 

rL.8.1 

"0.  Y.  Chapman, 

rL.B.i 

"J.  Y.  Hoag, 

rL.8.1 

"Mike  Brytb, 

[L.8.] 

"W.  G.  Hunt, 

rL.8.1 

"  Wm.  Gordon, 

rL.8.] 

it 

• 

rL.8.1 

Indorsed  with  certificates  of  the  justification  of  the  sure- 
ties, the  approval  of  the  Couniy  Judge,  and  of  record  in  the 
office  of  the  County  Clerk. 

The  following  is  the  eleventh  section  of  the  act  entitled 
"An  Act  concerning  Official  Bonds,"  approved  February  9th, 
1850,  to  which  the  opinion  refers: 
*  *'  Seo.  11.  Whenever  any  such  official  bond  shall  not  contain 
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the  snbstantial  matter,  or  condition  or  conditions  required  by 
law,  or  there  shall  be  any  defects  in  the  approval  or  filing 
thereof,  snch  bond  shall  not  be  void  so  as  to  discharge  such 
officer  and  his  sureties,  but  they  shall  be  equitably  bound  to 
the  State  or  party  interested,  and  the  State  or  such  party 
may,  by  action  instituted  as  other  suits  on  official  bonds,  in 
any  Court  of  competent  jurisdiction,  suggest  the  defect  of 
such  bond  or  such  approval  or  filing,  and  recover  his  proper 
and  equitable  demand  or  damages  from  such  officer  and  the 
person  or  persons  who  intended  to  become  and  were  included 
as  sureties  in  such  bond." 

^he  defendant  demurred  to  the  complaint,  and  the     [587} 
demurrer  was  overruled,  and  no  answer  being  made, 
plaintiff  had  judgment  for  the  amount  claimed,  from  which 
defendant  appeals. 

H.  0.  BeaUy  and  J.  B.  Harmon,  for  Appellant. 

The  bond  sued  on  is  joint,  so  far  as  regards  the  principal 
and  each  of  the  sureties.  In  our  view  it  is  equivalent  to 
seven  distinct  undertakings,  all  in  one  instrument.  Brooks 
and  Hartley  undertake  for  $10,000;  Brooks  and  Green  for 
$5,000;  Brooks  and  Chapman  for  $3,000,  and  so  on.  The 
obligation  of  Brooks  with  each  of  the  sureties  was  joint  only, 
and  not  joint  and  several.  It  is  evident  Brooks  intended  to 
bind  himself  with  each  of  the  sureties  separately.  It  is 
equally  evident  that  each  surety  intended  to  bind  himself  for 
a  specific  amount,  without  any  connection  with  his  co-sureties 
as  to  that  particular  amount,  except  so  far  as  he  might  claim 
or  be  liable  for  contribution  in  case  of  loss.  Every  contract 
signed  by  two  or  more  promising  to  pay  the  same  sum  of 
money  is  joint,  unless  there  be  special  words  making  it  seve- 
ral, or  joint  and  several.  "We  promise  to  pay"  is  just  as 
much  a  joint  promise  as  "we  jointly  promise  to  pay."  This 
was  the  obligation  of  Brooks,  as  principal,  and  Hartley,  as 
surety,  to  pay  $10,000  in  certain  contingencies.  There  are 
no  words  of  severalty  applied  to  their  promise.  The  words 
of  severalty  used  are  in  regard  to  the  distinct  sums  for  which 
the  sureties  bind  themselves. 

This  Court  in  the  case  of  the  People  v.  Edwards,  9  Cal.  286, 
construe  a  similar  instrument  as  we  do  this.     If  the  obliga- 
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tion  is  joint,  it  is  admitted  to  be  within  tbe  decision  in  Sac- 
ramento V.  Durdap,  14  Cal.  423,  and  therefore  void.  But  if 
it  be  construed  as  a  joint  and  several  bond,  we  contend  that 
it  is  still  within  the  decision  in  that  case.  And  whether 
announced  in  that  case  or  not,  the  law  undoubtedly  is  that 
the  failure  of  the  principal  to  sign  a  joint  and  several  bond 
makes  it  invalid  as  to  the  surety  who  does  sign.  (Bean  v. 
Barker,  17  Mass.;  Sharp  v.  Untied  Siaiea,  4  Watt.  21;  21 
Pick.  24;  16  Maine,  140. 

The  eleventh  section  of  the  Act  concerning  Official  Bonds 
has  reference  only  to  defects  in  form,  and  not  to  a  defect  like 
this  which  makes  the  bond  a  nullity. 

[588J        *R  B.  Crocker,  for  Bespondent. 

The  bond  in  the  case  of  Sacramento  v.  Dunlap,  as  the  Court 
there  say,  was  "  in  form  a  joint  bond  only,  and  not  joint  and 
several,"  and  the  case  was  decided  solely  upon  this  distinction, 
the  Court  clearly  holding  that  if  the  bond  had  been  joint  and 
several  or  several,  the  rule  would  have  been  different. 

The  simple  question  then  to  determine,  is,  whether  this  is 
a  several  or  joint  and  several  bond,  for  if  it  is  either,  then  the 
defendant  is  bound,  whether  the  principal  signed  it  or  not. 
Our  position  is,  that  it  is  a  several  bond  by  its  terms.  It 
commences  by  saying  we  are  held  and  firmly  bound  in  the 
*'  several  sums  as  hereinafter  specified  and  affixed  to  our 
names."  Here  is  a  clear  expression  of  an  intention  not  to 
be  jointly  but  only  severally  bound. 

It  further  states,  **for  the  which  payment,  well  and  truly 
to  be  made,  we  severally  bind  ourselves,  our  heirs,"  etc.  This 
is  the  portion  of  the  bond  in  which  the  extent  of  liability, 
whether  joint  or  joint  and  several,  is  usually  expressed;  and 
here  the  parties  are  careful  to  express  their  intention  to  be  only 
severally  bound.  The  word  joint  is  not  used  in  the  whole  in- 
strument, but  in  all  cases  where  the  extent  and  nature  of  the 
liability  is  stated,  the  word  several  alone  is  used. 

It  will  not  do  to  say  that  it  is  a  joint  bond  as  between  the 
principal  and  each  of  the  sureties,  and  several  as  between 
the  sureties,  for  the  word  '*  several  in  both  instances  qualifies 
the  liability  of  each  and  all  of  the  parties  named  in  the  in- 
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stmment;   whenever  used  it  applies  as  clearly  to  Brooks  as 
to  any  of  the  others. 

That  in  a  several  or  joint  and  several  bond,  the  parties 
executing  it  are  bound,  though  all  the  persons  named  in  the 
bond  do  not  execute  it,  see  Sacramento  v.  Dunlap,  14  Gal. 
421;  Gutter  v.  WhiMemore,  10  Mass.  444;  Parker  v.  Bradley ^ 
2  Hill,  586;  Adams  v.  Bean,  12  Mass.  139;  State  v.  Bouman, 
10  Ohio,  446. 

Field,  0.  J.  delivered  the-opinion  of  the  Court — Cope,.  J. 
and  Norton,  J.  concurring. 

The  bond  executed  by  Hartley  and  others  embraces  several 
distinct  obligations.  The  principal  and  each  of  the  sureties 
bind  themselves  in  certain  sums  designated;  and  as 
we  read  the  instru-*ment,  not  jointly  and  severally,  [689] 
but  only  jointly.  The  term  "severally,"  as  used  in 
the  instrument,  applies  only  to  the  different  sums  which  the 
parties  respectively  specify  as  the  limit  of  the  liability  they 
assume.  Being  a  joint  bond,  the  signature  of  the  principal 
was  essential  to  its  validity  and  binding  force  upon  the  sure- 
ties. As  we  said  of  the  bond  in  the  case  of  the  City  of  Sac- 
ramento  v.  Dunlap,  14  Gal.  423,  so  we  may  say  of  this:  "  The 
liability  of  the  sureties  is  conditional  to  that  of  the  principal. 
They  are  bound  if  he  is  bound,  and  not  otherwise.  The  very 
nature  of  the  contract  implies  this.  The  fact  that  their  sig- 
natures were  placed  to  the  instrument  can  make  no  difference 
in  its  effect.  *  *  *  Some  one  must  have  written  his  sig- 
nature first;  but  it  is  to  be  presumed  upon  the  understanding 
that  the  others  named  as  obligors  would  add  theirs.  Not 
having  done  so,  it  was  incomplete  and  without  binding  obli- 
gation upon  either."  (See  Bean  v.  Parker  et  al,,  17  Mass. 
591;  Wood-^.  Washburn,  2  Pick.  24;  Sharp  v.  United  Stales,  4 
Watts,  21;  Fletcher  v.  Austin,  11  Vt.  447;  Johnson  v.  M-shine, 
9  Texas,  1.) 

The  defects  in  official  bonds,  which  may  be  cured  upon 
their  suggestion  in  a  complaint,  do  not  embrace  the  absence 
of  the  signature  of  the  principal  obligor.  Without  his  sig- 
nature the  instrument  is  not  his  deed.  There  is  no  bond  of 
his  in  which  defects  can  be  suggested  and  cured. 

These  considerations  dispose  of  the  case,  and  render  it  un- 
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necessary  to  notice  any  of   the  other  points  discussed  by 
counsel. 

The  judgment  must  be  reversed  and  the  Court  below 
directed  to  enter  judgment  for  the  defendant  upon  the  de- 
murrer to  the  complaint;  and  it  is  so  ordered. 


THE  CITY  AND  COUNTY  OP  SAN  FRANCISCO  v. 
LAWTON  et  al. 

DBCBsas  OF  FoBBOLOsuBE.— Whdre  Bome  of  the  parties,  defendantB  in  an  action  to 

^  forecloBO  a  mortgage,  claim  the  property  adversely  to  the  mortgagor  under  para- 
mount title,  the  decree  should  reserve  their  rights,  not  simply  by  a  declaration 
that  their  rights  are  reserved,  bat  by  so  limiting  the  relief  awarded  as  to  protect 
them. 

Ideu— Bektb  A2n>  Ppofitb. — ^Where  defendants  thus  claiming  adversely  are  in  pos- 
session, a  decree  directing  upon  the  sale  (redemption  not  being  made)  a  con- 

[590]  veyance  of  the  fee  and  a  ^delivery  of  possession  to  the  purchaser,  and  conferring 
upon  him,  until  redemption  made,  the  right  to  recover  the  rents,  issues,  and 
profits  of  the  land,  is  erroneous.  In  such  case  the  decree  must  be  limited  to  a 
sale  of  the  rights  and  interests  which  the  mortgagor  possessed  at  the  date  of  his 
mortgage,  leaving  the  purchaser  to  assert  his  right  to  the  possesaion,  after  receiving 
his  conveyance,  by  the  ordinary  action  of  ejectment. 

Appeal  from  the  Fourth  Judicial  District 

This  is  a  suit  to  foreclose  a  mortgage.  It  was  before  this 
Court  on  a  former  appeal,  at  the  July  Term,  1861.  The  case 
is  reported  in  18  Cal.  465,  to  which  reference  is  made  for  a 
statement  of  the  issues  raised  by  the  pleadings.  By  the  de- 
cision there  made,  the  cause  was  remanded  for  a  new  trial, 
with  a  direction  that,  in  any  decree  which  might  be  entered 
for  the  plaintiff,  all  rights  of  the  defendants  in  the  mortgaged 
property,  claimed  under  a  title  independent  of  that  of  the 
mortgagor,  should  be  saved. 

On  the  new  trial,  all  the  former  testimony  was  admitted  by 
stipulation,  and  defendants,  who  were  in  possession,  intro- 
duced some  additional  proof,  showing  title  in  them  to  a  por- 
tion of  the  premises  under  a  patent  from  the  United  States, 
to  which  the  mortgagor  was  a  stranger. 

1  OdeU  V.  Wihon,  63  CaL  16a 
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The  decree  of  the  Court  was  as  follows: 

"It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  all 
and  singular  the  mortgaged  premises  mentioned  and  described 
in  the  complaint  in  this  cause,  to  wit:  [description  of  several 
tracts  by  metes  and  bounds,  including  lot  on  corner  of  Battery 
and  Yallejo  streets]  or  so  much  thereof  as  may  be  sufficient 
to  raise  the  amount  of  $58,700,  the  amount  due  to  the  plain- 
tiff, for  principal  and  interest  and  costs  in  the  suit,  and  ex- 
penses of  sale,  together  with  counsel  fees  at  the  rate  of  five 
per  cent,  on  the  amount  aforesaid,  be  sold  separately,  [if  such 
sale  can  be  made,]  without  material  injury  to  the  parties  in- 
terested, at  public  auction,  by  or  under  the  direction  of  the 
Sheriff  of  the  county  of  San  Francisco;  that  said  sale  be 
made  in  said  county;  that  said  Sheriff  give  public  notice  of 
the  time  and  place  of  such  sale,  according  to  the  course  and 
practice  of  the  Court  and  the  law  relative  to  sales  of  real 
estate  under  execution;  and  that  the  plaintiff,  or  any  of  the 
parties  to  this  suit,  may  become  the  purchaser  at  such  sale; 
and  that  the  said  Sheriff,  after  the  time  allowed  by  law 
for  redemption  has  expired,  execute  "^and  deliver  to  [591] 
the  purchaser  or  purchasers  of  the  mortgaged  prem- 
ises a  good  and  sufficient  deed  or  deeds  for  the  land  in  fee 
simple. 

"And  it  is  further  ordered,  adjudged,  and  decreed,  that  the 
Sheriff  pay  to  the  plaintiff,  or  his  attorney,  out  of  the  pro- 
ceeds of  the  sale  of  said  mortgaged  premises,  his  costs  in  this 
suit,  taxed  at  one  hundred  and  fourteen  dollars  and  seventy- 
five  cents,  said  counsel  fees  at  the  rate  of  five  per  cent,  on 
the  amount  reported  to  be  due  plaintiff,  together  with  the 
said  sum  of  $58,700,  with  interest  thereon  at  the  rate  of  two 
per  cent,  per  month  from  the  date  of  this  decree,  or  so  much 
thereof  as  the  said  proceeds  of  sale  will  pay  of  the  same,  and 
that  the  said  Sheriff  take  a  receipt  for  the  amount  so  paid, 
and  return  the  same  to  this  Court  with  his  report,  and  bring 
the  surplus  money  arising  from  said  sale,  if  any  there  be,  into 
Court,  within  five  days  after  such  surplus  shall  have  been  re- 
ceived, to  abide  the  further  order  of  this  Court. 

"And  it  is  further  ordered,  adjudged,  and  decreed,  that 
the  defendants,  and  all  persons  claiming  or  to  claim  from 
or  under  them,  and  all  persons  having  liens  subsequent  to 
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said  mortgage  by  judgment  or  decree  upon  the  lots  of  land 
described  in  said  mortgage,  and  his  or  their  personal  repre- 
sentatives, and  all  persons  having  any  lien  or  claim  by  or 
under  said  subsequent  judgment  or  decree,  and  their  heirs  or 
personal  representatives,  and  all  persons  claiming  under 
them,  be  forever  barred  and  foreclosed  of  and  from  all  equity 
of  redemption  and  claim  of,  in,  and  to  said  mortgaged  prem- 
ises, and  every  part  and  parcel  thereof,  from  and  after  the 
delivery  of  said  Sheriff's  deed. 

''And  it  is  further  ordered,  adjudged,  and  decreed,  that  (he 
purchaser  or  purchasers  of  said  mortgaged  premises,  from  the 
time  of  such  sale  untU  redemption,  or  if  there  he  no  redemptiony 
until  tlie  execution  and  delivery  of  the  Sheriff's  deed,  and  the  re- 
demptioner,  from  tlie  time  of  his  redemption  urUil  another  redemp- 
tion, shaU  be  entitled  to  recover  from  the  tenant  in  possession  the 
rents  of  the  property  sold,  or  the  value  of  the  use  and  occupation 
thereof, 

''And  it  is  further  ordered,  adjudged,  and  decreed,  that  the 
purchaser  or  purchasers  of  said  mortgaged  premises  at  such  sale 
be  let  into  the  possession  thereof,  and  that  any  of  the  parties  to 
this  cause  who  may  be  in  possession  of  said  m/ortgaged  premises, 
or  any  part  thereof,  and  any  person  who  since  the  com^ 
[592]  mencement  of  this  suit  *has  come  into  possession  under 
them,  or  either  of  them,  deliver  possession  thereof  to  such 
purchaser  or  purchasers,  on  production  of  the  Sheri^'s  deed  for 
such  premises. 

"And  it  is  further  ordered,  adjudged,  and  decreed,  that  all 
the  rights  which  the  defendants,  Ydlney  E.  Howard,  Duncan 
W.  Perley,  Edmond  L.  Gould,  and  Austin  E.  Smith,  have 
acquired  or  now  have,  under  the  patent  from  the  United  States 
and  tax  deed,  in  and  to  the  lot  of  land  situated  on  the  south- 
west corner  of  Battery  and  Yallejo  streets,  and  first  described 
in  said  mortgage,  are  hereby  reserved  and  saved  to  them  and  each 
of  them.*' 

Defendants  moved  for  a  new  trial,  which  was  refused,  and 
from  this  order  and  from  the  decree  they  appeal. 

D.  W.  Perley,  for  Appellants. 

The  decree  does  not  conform  to  the  directions  of  this  Court 
on  the  former  appeal.     (See  decision,  18  Cal.  465.)    By  the 
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decree,  the  land  itself  is  to  be  sold;  the  Sheriff  is  to  execute 
a  deed  in  fee  simple;  the  purchaser  is  to  be  entitled  to  the 
rents  and  profits  of  the  property;  and,  finally,  the  defendants 
are  to  be  turned  out  of  possession. 

If  all  this  is  to  be  done,  how  are  defendants'  rights  under 
the  patent  saved?  It  was  not  the  intention  of  this  Court  that 
a  miserable  and  vague  provision  should  be  incorporated  in 
the  decree,  merely  declaring  that  all  the  rights  of  defendants 
under  the  patent  should  be  protected;  but  it  was  the  inten- 
tion of  the  Court  that  in  the  substance  and  body  of  the  decree 
those  rights  should  be  protected;  that  the  Sheriff  should  not 
be  allowed  to  sell  anything  but  the  right  and  title  of  Mowry, 
the  mortgagor;  that  he  should  execute  a  deed  simply  for  that 
right  and  title;  and  that  the  defendants  should  not  in  any 
manner  be  disturbed,  either  in  their  possession  of  the  pro- 
perty or  in  the  enjoyment  of  the  rents  and  profits  of  it. 

This  would  have  been  efficient  and  substantial  protection. 
But  as  the  decree  stands  it  is  as  full  and  as  ample  to  divest 
the  defendants  of  all  right  and  title  in  the  properly  as  if  the 
patent  of  the  United  States  did  not  exist. 

Suppose  this  decree  is  carried  out,  what  would  be  the  re- 
sult? Prior  to  redemption  the  defendants  must  give  up  the 
rents  and  profits  of  the  property,  and  at  the  end  of 
six  months  after  sale  ^they  are  turned  out  of  posses-  [593] 
sion.  What  remedy  have  they  then?  Can  they  bring 
an  action  of  ejectment  against  the  purchaser  to  recover  back 
possession  of  the  property?  By  the  ruling  of  this  Court 
they  could  not  successfully  maintain  such  an  action,  for  the 
very  decree  under  which  they  were  turned  out  of  possession 
would  operate  as  res  adjudioala  against  them.     (14  Cal.  634.) 

John  McHenry,  for  Bespondent. 

The  decree  is  proper,  and  conforms  to  the  direction  of  this 
Court  on  the  previous  appeal.  In  the  decision  on  that  appeal 
this  Court,  after  stating  that  the  defendants  set  up  in  their 
answer  a  title  by  patent  and  tax  deed  to  a  portion  of  the 
mortgaged  premises,  says:  ''Of  the  value  of  the  titles  con- 
ferred by  those  instruments  it  is  unnecessary  to  express  any 
opinion.  Their  validity  is  not  the  proper  subject  of  deter- 
mination in  the  present  suit.     It  is  only  necessaiy  to  look 

607 


Digitized  by 


Google 


594  San  Francisco  v.  Lawton.  [Sup.  Ct. 

into  them  so  far  as  to  see  that  they  are  asserted  in  good  faith, 
and  are  not  merely  pretenses  for  delay,  and  this  being  seen, 
the  rights  of  the  defendants,  Howard  and  Perley,  should  have 
been  reserved  in  the  decree.  If  there  were  no  other  reason 
than  the  assertion  of  these  adverse  titles  for  making  them 
parties,  the  suit  should  have  been  dismissed  as  to  them.  But 
there  were  other  reasons."  And  the  Court,  after  stating  how 
the  appellants  deraigned  title  as  there  shown  by  the  record 
before  it  from  Mowry,  adds:  "The  appellants  thus  succeeded 
to  whatever  estate  the  mortgagor  possessed,  and  as  such 
successors  were  proper  and  necessary  parties  to  the  fore- 
closure." And  in  another  part  the  Court  held  that:  ''What- 
ever estate,  if  any,  they  (the  appellants)  have  acquired  from 
him  is  as  much  subject  to  the  mortgage  as  it  was  previous  to 
his  conveyance  to  Sawyer.  So  far  as  they  claim  under  him 
(Mowry)  they  are  estopped  equally  with  him  from  denying 
the  efficacy  of  the  mortgage."  And  the  Court,  in  conclusion, 
held  that  the  appellants  were  entitled  to  the  insertion  of  a 
clause  in  the  decree  saving  their  rights  under  the  patent  and 
tax  deed,  and  for  the  omission  in  that  particular  the  former 
decree  was  reversed. 

It  is  clearly  manifest  by  the  above  extracts  that  the  decree 
now  under  consideration  is  not  contrary  to,  but  conforms  to 
all  the  principles  laid  down  by  the  Court  in  its  former 
[594]  opinion.  It  subjects  to  ^sale  all  the  estate  which  the 
appellants  derived  from  the  mortgagor.  The  title  of 
the  appellants  under  the  patent  and  tax  deed  is  not  deter- 
mined, or  in  any  way  passed  upon,  but  all  the  rights  of  the 
appellants  under  said  patent  and  tax  deed  are  reserved  and 
saved  to  them,  and  each  of  them. 

This  Court  held  that  if  the  former  decree  had  contained  a 
clause  saving  to  the  appellants  their  rights  under  the  patent 
and  tax  deed,  it  would  have  been  sufficient;  that  for  the 
''omission"  in  that  particular  the  decree  must  be  reversed. 
Now,  if  that  decree  would  have  been  good  by  the  insertion  of 
the  clause  referred  to,  how  can  the  counsel  contend  that  the 
full  and  ample  saving  and  protecting  clause  in  this  decree 
does  not  protect  the  rights  of  the  appellants  under  the  patent 
and  tax  deed? 
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Field,  C.  J.  delivered  the  opinion  of  the  Court — Cope,  J. 
concurring. 

Upon  the  foreclosure  of  the  mortgage  in  this  case  the 
plaintiffs  were  entitled  to  a  decree  for  the  sale  of  all  the 
rights  and  interests  of  the  mortgagor.  But  inasmuch  as 
some  of  the  defendants,  so  far  as  the  property  situated  on 
the  corner  of  Battery  and  Vallejo  streets  is  concerned,  claim 
adversely  to  the  mortgagor  under  paramount  title  from  the 
Mexican  Government,  confirmed  by  a  patent  of  the  United 
States,  the  decree  should  have  reserved  their  rights.  Such 
was  the  purport  of  the  previous  decision  in  this  case.  The 
decree  entered,  however,  goes  beyond  the  decision,  and 
practically  nullifies  and  defeats  it.  It  directs  upon  the  sale, 
redemption  not  being  made,  a  conveyance  of  the  fee  and  a 
delivery  of  possession  of  the  premises  thus  held  adversely  to 
the  purchaser,  and  confers  upon  him  until  redemption  made 
the  right  to  recover  the  rents,  issues,  and  profits  of  the  land. 
The  decree  is  in  this  respect  palpably  erroneous,  and  must  be 
reversed.  As  the  parties  claiming  adversely  by  paramount 
title  are  in  possession,  the  decree  must  be  limited  to  a  sale 
of  the  rights  and  interests  which  the  mortgagor  possessed 
at  the  date  of  his  mortgage,  and  the  purchaser  must,  after 
receiving  a  conveyance,  assert  his  right  to  the  possession  by 
the  ordinary  action  of  ejectment. 

Judgment  reversed,  and  cause  remanded  for  further  pro- 
ceedings. 

^On  a  petition  for  rehearing  the  judgment  of  the     [506^ 
Court  was  modified  so  as  to  direct  with  a  reversal  of 
the  judgment  of  the  Court  below,  the  entry  of  a  judgment  by 
that  Court  pursuant  to  the  views  expressed  in  the  opinion. 
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SAVINGS  AND  LOAN  SOCIETT  v.  WILLIAM  GIBB, 
ExECUTOB,  ETO.,  d  oZ.— SAME  PLAINTIFF  v.  WALKEB 
etcd,, 

HOBIOAOE  ON  BSPABATB  PBOFEBTT  OF  PABTNEB  TO  SeOUBE  DeBT  OF  THE  FiBIC— 

Where  one  of  two  partnera  executes  a  mortgage  upon  his  separate  property  to 
seonre  a  debt  of  the  firm,  an  aotion  to  foreclose  the  mortgage  may,  after  the  death 
of  the  mortgagor,  be  maintamed  against  his  executor,  without  any  showing  by  the 
plaintiff  that  the  partnership  is  insolvent,  or  that  he  has  pursued  his  remedy  upon 
the  debt  against  the  surviving  partner. 
IxxEX— Pabtdss  in  AonoN  to  Fobeolose.— In  such  aotion,  where  the  surviving 
partner  is  also  the  executor  of  the  deceased  partner,  and  claims  as  his  devisee  an 
interest  in  the  mortgaged  property,  there  is  no  misjoinder  in  making  him,  •■  aa 
individual,  a  oodefendant  with  himself  as  executor. 

Appeal  from  the  Fourth  Judicial  District. 

These  are  separate  appeals  from  judgments  of  the  District 
Court,  entered  in  favor  of  the  defendants  and  respondeicts, 
upon  their  demurrers  to  the  amended  complaints  of  the 
plaintiff,  in  each  of  the  two  cases. 

The  complaints  are  precisely  similar,  and,  so  far  as  they 
bear  upon  the  questions  raised  upon  the  appeals,  state  the 
following  facts: 

That,  August  31st,  1860,  the  defendants,  William  Gibb  and 
Daniel  Gibb,  now  deceased,  but  then  in  life,  were  partnera 
under  the  firm  name  of  Daniel  Gibb  &  Co.,  and  by  their 
partnership  name  of  Daniel  Gibb  &  Co.  borrowed  of  plaintiff 
125,000,  to  secure  payment  of  which  the  said  Daniel  Gibb  & 
Co.  made  and  delivered  to  the  plaintiff  their  forty-eight  pro* 
missory  notes,  all  dated  August  31st,  1860,  payable  to  plain- 
tiff, for  six  hundred  and  fifty-seven  dollars  and  fifty  cents, 
the  first  on  the  thirtieth  day  of  September,  and  the  remainder 
on  the  thirtieth  day  of  each  month  thereafter,  one  of  which 
is  as  follows: 

[596]     *"$657  50.        San  Frangisoo,  August,  31st,  1860. 

*'0n  the  thirtieth  day  of  October,  1861,  without 
grace,  we  promise  to  pay  to  the  Savings  and  Loan  Society, 
or  order,  at  their  office,  the  sum  of  six  hundred  and  fifty- 
seven  dollars  and  fifty  cents,  value  received,  with  interest 
thereon  at  the  rate  of  two  per  cent,  per  month  from  maturity 
until  paid.    And  we  further  agree  that  if  this  note  shall  xiot 
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be  paid  by  as  according  to  its  tenor  and  effect,  then  all  the 
notes  of  this  series  bearing  even  date  herewith  and  remaining 
unpaid,  shall,  at  the  option  of  the  Savings  and  Loan  Society, 
become  immediately  due  and  payable  to  the  amount  of  nine- 
teen thousand  three  hundred  and  sixty  dollars,  which  wiU  be 
their  total  value  at  the  maturity  of  and  including  this  note, 
with  interest  thereafter  on  said  total  value  at  the  rate  of  two 
per  cent,  per  month  until  paid. 

''The  series  of  notes  of  which  this  is  one  is  secured  by 
mortgage  of  even  date  herewith.  Daniel  Gibb  &  Co." 

That  of  the  sums  secured  by  these  notes,  including  the 
above  note  and  interest,  the  amount  of  $19,360  remains  due 
and  unpaid,  and  with  the  interest  thereon  at;  the  rate  of  two 
per  cent,  per  month  from  October  30th,  1860,  is  now  due  and 
payable. 

That  Daniel  Gibb,  in  his  lifetime,  to  secure  the  payment 
of  these  notes  and  the  said  moneys  and  interest  thereon,  as 
mentioned  in  the  notes  according  to  their  terms,  at  the  same 
time  with  their  date,  executed  under  his  hand  and  seal,  and 
delivered  to  the  plaintiff,  a  mortgage  conditioned  for  the  pay- 
ment of  the  notes  and  interest  thereon  at  the  rate,  times,  and 
in  the  manner  specified  in  the  notes,  and  according  to  their 
conditions,  whereby  he  mortgaged  to  the  plaintiff  all  that 
parcel  of  land,  etc. 

That,  among  other  things,  Daniel  Gibb,  by  his  said  mort- 
gage, covenanted  and  agreed  that  he  would  pay  at  maturity 
all  taxes,  street  assessments,  liens,  and  other  incumbrances 
then  subsisting  or  which  might  be  laid  or  imposed  on  the 
premises,  and  all  taxes  which  might  at  any  time  be  laid  upon 
the  mortgage  or  the  money  secured  thereby;  and  if  default 
should  be  made  in  such  payments,  the  plaintiff  might  pay  off 
at  pleasure  any  such  taxes,  street  assessments,  etc.,  as  in  the 
opinion  of  the  plaintiff  might  in  any  wise  affect  or 
impair  ^the  mortgage;  and  on  all  moneys  paid  out  [697] 
for  the  purposes  aforesaid,  interest  should  be  allowed 
from  the  date  of  the  several  payments  at  the  rate  of  two  per 
cent,  per  month,  and  such  payments  and  interest  should  be 
aecured  by  the  mortgage. 

That,  by  the  covenants  and  conditions  of  the  mortgage,  it 
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was  amoDg  other  things  farther  agreed,  that  if  default  should 
be  made  in  the  payment  of  any  one  or  more  of  said  notes,  or 
in  the  performance  of  any  of  the  covenants,  etc.,  the  whole 
of  the  notes  unpaid  at  the  time  should,  at  the  option  of  the 
plaintiff,  forthwith  become  due,  and  legal  proceedings  forth- 
with be  taken  for  the  foreclosure. 

That  said  Daniel  Gibb  further  covenanted  that  in  such  ac- 
tion a  receiver  should  be  appointed,  etc.,  with  power  to  collect 
the  rents,  etc.,  until  sale  of  the  premises  under  the  decree  of 
foreclosure,  and  said  receiver  should  hold  the  same  for  any 
deficiency  which  might  exist  in  case  the  proceeds  of  the  sale 
should  not  be  sufficient  to  pay  the  amount  of  the  decree  and 
costs,  his  commissions  to  be  paid  out  of  such  rent,  etc. 

That  due  demand  of  the  payment  of  the  notes  has  been 
made,  but  Daniel  Gibb,  in  his  lifetime,  and  William  Gibb 
refused,  and  William  Gibb,  since  the  death  of  Daniel  Gibb, 
still  refuses  to  pay  the  same,  and  plaintiff  has  therefore  elected 
and  declared  the  entire  sum  to  be  presently  due  and  payable : 
of  which  election  and  declaration  William  Gibb,  executor  of 
Daniel  Gibb,  and  in  his  own  right  has  had  due  notice. 

That  on  the  seventeenth  day  of  December,  1861,  Daniel 
Gibb  departed  this  life,  leaving  a  last  will  wherein  William 
Gibb  was  named  sole  executor,  which  was  admitted  to  pro- 
bate, and  letters  testamentary  were  issued  to  William  Gibb, 
who  duly  qualified  and  is  now  acting  as  such  executor. 

That  the  defendants,  William  Gibb,  Ellen  W.  J.  Gibb,  and 
Thos.  M.  Gibb,  minor  son  of  Daniel  Gibb,  James  Paterson 
and  Alexander  Forbes  have  and  claim  interests  in  and  rights 
to  the  premises  as  devisees  of  Daniel  Gibb  and  otherwise, 
which  interests  and  rights  are  subsequent  to  and  subject  to 
plaintiff's  mortgage. 

The  plaintiff  prays  for  a  receiver,  the  ascertamment  of  the 
amount  of  all  taxes  now  subsisting,  or  which  may  be  levied, 
and  that  the  Sheriff  or  receiver  be  directed  out  of  the 
[698]  rents  or  proceeds  of  the  ^property,  after  paying  costs 
of  suit,  to  pay  such  taxes,  etc.,  and  ''that  the  usual 
judgment  or  decree  may  be  made  for  the  sale  of  the  mortgaged 
premises  aforesaid,  and  for  the  payment  out  of  the  proceeds 
of  said  sale,  of  the  amount  due  the  plaintiff  for  principal  and 
interest  on  said  notes  and  mortgage,  together  with  costs,  "and 
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all  amounts  paid  by  plaintiff  for  taxes,  etc. ;  and  if  it  appear 
from  the  Sheriff's  retarn  that  there  is  a  balance  still  due 
plaintiff,  after  applying  all  the  moneys,  etc.,  ''that  the  said 
estate  of  Daniel  Gibb  may  be  adjadged  to  pay  such  deficiency 
in  due  coarse  of  administration  thereafter,  and  that  a  judg- 
ment may  be  docketed  for  such  balance  and  duly  certified  to 
the  Probate  Court;"  and  that  the  defendants  be  barred  and 
foreclosed,  etc. 

The  defendants,  William  Gibb,  executor,  etc.,  William  Gibb, 
James  Paterson,  and  Alexander  Forbes,  each  demurred  to  the 
complaints.  The  demurrer  of  William  Gibb,  as  executor,  was 
on  the  grounds,  among  others — 1st,  of  a  misjoinder  of  parties 
defendant  in  this,  that  as  executor  he  was  improperly  united 
with  himself  individually  and  as  surviving  partner;  2d,  of 
improper  union  of  several  causes  of  action,  viz. :  a  cause  of 
actipn  against  him  as  executor  upon  the  mortgage,  and  a 
cause  of  action  against  him  individually  and  as  surviving 
partner  upon  the  promissory  notes;  and  3d,  no  cause  of  ac- 
tion. His  demurrer  in  his  own  right  was  the  same,  miUcUia 
mutandis. 

The  demurrers  were,  after  argument,  sustained  by  the  Court, 
with  leave  to  the  plaintiff  to  amend  within  ten  days,  which  he 
declining  to  do,  judgment  was  entered  in  favor  of  the  defen- 
dants.    From  this  judgment  plaintiff  appeals. 

D.  Bider,  for  Eespondent,  in  support  of  the  demurrers. 

I.  The  surviving  partner  is  improperly  joined  with  the  ex- 
ecutor of  the  deceased  partner. 

1.  Although  the  prayer  of  the  complaints  asks  for  no  spe- 
cific relief  against  William  Gibb,  except  that  he  be  foreclosed 
of  all  equity  of  redemption,  yet  the  complaints  contain  all 
the  allegations  necessary  to  charge  him  as  surviving  partner. 
They  aver — 1st,  that  William  and  Daniel  Gibb  were  partners 
under  the  name  of  Daniel  Gibb  &  Co. ;  2d,  that  Wil- 
liam and  Daniel,  partners  by  their  *pamership  name,  [599] 
borrowed  the  money  of  plaintiff,  and  to  secure  its 
payment  made  their  notes,  of  which  one  is  set  forth;  3d,  that 
demand  was  made  for  payment  of  the  notes,  and  Daniel,  in 
his  lifetime,  and  William,  refused,  and  William,  since  Daniel's 
death,  refused  to  pay  the  same;  and  4th,  that  the  plaintiff 

613 


Digitized  by 


Google 


600  Savings  and  Loan  Society  v.  Gibb.       [Sup.  Ct. 

had  declared  the  entire  sum  to  be  presently  due,  of  which 
William,  executor,  and  in  his  own  right,  had  notice. 

And  notwithstanding  the  averment  that  William  claimed  an 
interest  in  the  premises  as  devisee  or  otherwise,  we  are 
authorized  by  the  other  averments  to  conclude  that  he  was 
made  a  defendant  both  as  the  surviving  partner  and  as  the 
claimant  of  such  interest. 

2.  No  action  at  law  could  be  maintained  against  the  exec- 
utor upon  the  notes.     (Grant  v.  Shurter,  1  Wend.  152.) 

3.  In  this  State,  even  in  cases  of  joint  and  several  con- 
tracts, the  administrator  or  executor  cannot  be  joined  at  law 
with  the  survivor,  for  one  is  charged  de  bonis  testafcris,  and 
the  other  de  bonis  propriis.  (Humphreys  v.  Ycde,  5  Cal.  176; 
May  V.  Hanson,  6  Id.  642.)  See  also  Voorhies  v.  Ckilds'  Exec-- 
uU/r,  17  N.  T.  357. 

4.  The  specific  prayer  of  a  bill  in  equity,  though  a  demurrer 
will  not  lie  to  it  as  such,  is  nevertheless  very  important,  and 
sometimes  conclusive,  as  to  the  question  of  who  are  or  are 
not  proper  parties.  (Calvert  Parties  in  Equity,  *11-13;  15 
Law  Lib.  7,  8;  Wigram  Discovery,  74,  75.)  This  rule  is 
equally  applicable  under  our  code  of  practice,  especially  in  a 
case  where  the  averments  in  the  complaint  are  in  their  nature 
equally  suited  to  different  causes  of  action,  and  where  the 
cause  of  action  throws  light  upon  the  question  of  parties;  and  . 
vice  versa, 

II.  In  making  the  mortgage  of  his  separate  property  for 
the  debt  of  his  firm,  Daniel  Gibb  was  a  partner  becoming  a 
surety  for  the  partnership;  and  upon  his  death  his  executor 
may  insist;,  that  in  any  suit  to  charge  the  estate,  the  creditor 
shall  aver  and  prove  that  he  has  first  exhausted  his  remedy 
against  the  surviving  partner;  or  at  least,  that  the  partnership 
is  insolvent. 

Upon  the  dissolution  of  a  partnership  by  death,  the  entire 
assets  pass  to  the  surviving  partner,  and  become  the  primary 
fund  for  the  satisfaction  of  the  debts  of  the  firm,  and  the  sur- 
viving partner  is  in  the  first  place  liable  to  the  cred- 
[600]  itors.  Hence  the  rule  is  in  the  *American  Courts,  as 
it  formerly  was  in  the  English  Courts  until  changed 
by  Lord  Brougham,  that  the  creditors  of  a  partnership  cannot 
come  into  equity  against;  the  estate  of  a  deceased  partner^ 

614 


Digitized  by 


Google 


April,  1863.]  Savings  AND  Loan  Socmnrt?.  Gibb.  601 

without  alleging  and  proving  that  he  has  exhausted  his  rem- 
edies against  the  survivor;  or  at  least,  that  the  partnership 
is  insolvent.  (Lawrence  v.  Trustees  of  Leake  &  TV.  Orphan 
House,  2  Denio,  677,  586;  6  and  7  Id.  688,  and  9  Id.  591- 
694;  Voorhies  v.  Baxter,  17  N.  T.  354,  357;  CopcuUv,  Merchant, 
4  Bradf .  Sur.  18, 20;  N.  River  Bank  v.  Stewart,  Id.  254;  Big- 
gins V.  Freeman,  2  Duer,  650;  Slatter  v.  Carroll,  2  Sandf.  Ch. 
580;  Alsop  v.  Mather,  8  Conn.  584,  7  and  note  a;  Beimsdyk  v. 
Kane,  1  Gall.  371,  384,  385;  Dayton  on  Surrogates,  293-295; 
Willard's  Eq.  Jurispru.  719,  720;  Filley  v.  Phelps,  18  Conn. 
295,  301,  302;  Sturgey.  Beach,  1  Id.  509;  Caldwell  y.  StiUman, 
1  Eawle,  212.) 

In  this  State,  it  is  settled  that  the  debt  for  which  a  mort- 
gage is  given  is  the  principal  thing,  and  the  mortgage  is  but 
the  incident.     (McMiUan  v.  Richards,  9  Cal.  407.) 

In  the  present  case,  the  notes  for  which  the  mortgage  was 
made  were  a  partnership  debt,  and  such  debt  was  and  is  the 
principal  thing.  As  the  holders  of  those  notes,  the  plaintiffs 
below 'were  and  are  creditors  of  the  partnership  of  Daniel 
Gibb  &  Co.     Consequently,  the  rule  above  stated  applies. 

It  is  no  answer  to  our  objections  to  say  that  these  are  bills 
merely  to  foreclose  the  mortgages  as  against  the  estate  of 
Daniel  Gibb  and  his  executor  as  the  representative  thereof 
for  several  obvious  reasons.  In  the  first  place,  Daniel  Gibb 
made  the  mortgages  merely  as  a  security  for  the  payment  of 
certain  obligations  of  his  firm.  Hence  his  contract  was  that 
the  property  should  be  liable  for  the  debt  only  secondarily 
and  after  the  assets  of  the  copartnership  had  been  exhausted. 
In  the  next  place,  he  assumes  no  personal  obligation  by  the 
mortgages,  which  contain  no  express  covenant  for  the  pay- 
ment of  the  money,  and  the  only  and  full  extent  of  which 
contracts  is  that  certain  property  therein  described  is  pledged 
as  security  for  certain  debts  of  another  party,  namely,  the 
firm  of  Daniel  Gibb  &  Co.  The  mortgages  therefore  are  in 
this  respect  what  are  generally  known  as  "dry  mortgages," 
that  is,  mortgages  in  which  nothing  is  bound  but  the 
property  mortgaged,  *and  the  mortgagor  incurs  no  [601] 
personal  liability.  (Scott  v.  Fields,  7  Watts,  360,  361; 
Salisbury  v.  Phillips,  10  Johns.  57.) 

The  result  of  this  is  that  whatever  might  have  been  the 

ei5 


Digitized  by 


Google 


602  Savings  and  Loan  Society  v,  Gibb.       [Sup.  Oi. 

case  during  the  lifetime  of  Daniel  Gibb,  yet  after  his  death, 
his  entire  estate,  real  and  personal,  including  of  course  the 
property  mortgaged,  being  subjected  by  our  probate  law  to 
the  lien  of  the  creditors,  who  are  represented  by  the  executor, 
the  latter  for  them  as  well  as  for  other  parties  interested  in 
the  estate,  heirs,  etc.,  may  and  should  in  these  cases  raise  the 
objection  that  the  plaintiff  should  first  exhaust  its  claim 
against  the  partnership  property,  by  a  suit  on  the  promissory 
notes,  before  resorting  to  the  mortgages,  which  were  given 
merely  by  way  of  secondary  liability  as  security,  (Beckett  v. 
Sdover,  7  Cal.  238,  239.) 

m.  These  bills  cannot  be  maintained  as  bills  merely  to 
foreclose  the  mortgages  against  the  estate  of  Daniel  Gibb, 
under  and  by  which  mortgages  he  assumed  no  personal 
liability  and  on  which  there  could  be  of  course  ;io  decree 
for  a  money  judgment,  and  no  execution  for  a  deficiency  as 
against  the  estate  or  the  executor. 

If  these  suits  can  be  maintained  as  suits  merely  to  foreclose 
the  mortgages,  the  absurd  consequences  would  be  that  in  case 
of  a  deficiency  upon  a  sale,  a  second  suit  would  be  necessary 
as  against  the  surviving  partner,  which  is  inverting  not  merely 
the  order  of  liability,  but  the  order  of  proceedings  as  known 
and  established  in  Courts  of  Law  and  Equity. 

In  those  cases  where,  as  here,  the  deceased  partner  was  also 
a  surety  for  the  partnership,  the  rule  has  been  enforced  upon 
the  objection  of  the  executor.  (Averill  v.  Loucka^  6  Barb. 
470,  477;  Wilder  v.  JTeefer,  3  Paige,  167,  172,  176.) 

It  is  a  well  established  doctrine  that  joint  creditors  will  not 
be  permitted  to  reach  the  individual  estate  of  the  deceased 
partner  imtil  all  the  separate  creditors  are  satisfied.  (North 
Biver  Bank  v.  Stewarty  4  Brad.  Sur.  257,  and  cases  cited.) 
And  as  the  law  confers  upon  the  surviving  partner  the  title 
to  all  the  effects  of  the  copartnership,  with  the  burthen  of 
paying  the  debts,  it  would  be  oppressive  in  many  cases,  and 
unjust  in  still  more,  if  the  creditor  were  permitted  to  resort 
to  the  deceased  partner's  individual  property  for  payment, 
leaving  the  primary  fund  for  such  payment  in 
[602]  *the  possession  of  the  surviving  partner.  And  the 
presumption  is  that  the  primary  fund  is  sufficient  to 
meet  the  demands  upon  it.     (Voorhies  v.  Baxter'.  17  N.  T. 

616 


Digitized  by 


Google 


April,  1863.]  Savings  and  Loan  Society  v.  Gibb.  603 

356;  Probate  Act,  sec.  198;  SlaU^  t.  CarroUy  2  Sandf.  Ch. 
680.) 

If  the  separate  creditors  haye  the  right  to  require  a  resort 
to  the  primary  fund,  so  also  has  the  executor  who  is  their 
representative.  Vid.  Beckett  v.  Selover,  above  cited,  where 
the  Court  say:  "The  administrator  is  more  the  representative 
of  the  creditor  than  of  the  heirs.  In  all  suits  for  the  benefit 
of  the  estate,  he  represents  both  the  creditors  and  the  heirs; 
and  in  proceedings  to  sell  property,  he  is  not  the  sole  repre- 
sentative of  the  estate,  but  the  moving  party  on  behalf  of  the 
creditors." 

IV.  Two  causes  of  action  are  improperly  united  in  the 
complaint:  1,  a  cause  of  action  upon  the  mortgage  against 
the  executor;  and  2,  a  cause  of  action  against  the  surviving 
partner  upon  the  notes. 

The  liability  of  Daniel  Gibb  being  limited,  as  already 
shown,  to  the  property  pledged,  no  judgment  can  be  docketed 
against  his  estate  for  a  deficiency  on  the  sale  as  prayed,  and 
the  complaint  in  that  respect  shows  no  cause  of  action  as 
against  tiie  executor.  The  prayer  for  specific  relief  throws 
light  upon  this  point. 

0.  L.  ShafteVf  for  Appellant,  in  reply. 

1.  The  objection  that  the  surviving  partner  is  improperly 
joined  with  the  executor  of  the  deceased  partner  goes  upon 
the  ground,  that  where  one  of  two  joint  contractors  dies,  there 
can  be  no  remedy  against  the  estate  of  the  deceased,  until 
after  all  legal  remedies  have  been  exhausted  against  the  sur- 
vivor.    To  this  objection  there  are  several  answers. 

1st.  If  this  were  in  fact  an  action  upon  a  contract  made 
by  Daniel  and  William  Gibb  jointly,  it  might  be  maintained 
against  Daniel's  estate,  without  an  averment  that  William 
Gibb,  the  survivor,  was  insolvent,  or  that  he  had  been  pur- 
sued at  law  to  judgment,  execution,  and  return  nulla  bona. 
In  short,  we  deny  the  principle  contended  for. 

We  admit  that  in  case  of  the  death  of  one  of  two  joint  con- 
tractors, the  remedy  at  law  is  against  the  survivor  alone. 
(1  Chit.  PI.  36.)     And  we  admit  further,  that  by  the 
doctrine  formerly "'•^held,  the  joint  creditors  had  no     [603] 
claim  whatsoever  in  equity  against  the  estate  of  the 
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deceased  contractor,  except  when  the  sarviving  debtor  was  at 
the  time,  or  subsequently  became,  insolvent  or  bankrupt. 
But  that  doctrine  has  since  been  overturned;  and  it  is  now 
held,  ''  that  in  equity  all  partnership  debts  are  to  be  deemed 
joint  and  several,  and  consequently  that  the  joint  creditors 
have  in  all  cases  a  right  to  proceed  at  law  against  the  sur- 
vivors, and  an  election  also  to  proceed  in  equity  against  the 
estate  of  the  deceased  partner,  whether  the  survivors  be  in- 
solvent or  not.  The  consequence  is  that  the  joint  creditors 
need  not  now  wait  until  the  partnership  aiSairs  are  wound  up 
and  a  final  adjustment  thereof  is  made,  but  they  may  at  once 
proceed,  as  upon  a  joint  and  several  contract,  in  equity 
against  the  estate  of  the  deceased  partner,  although  in  any 
such  suit  the  surviving  partners  must  be  made  parties,  as 
persons  interested  in  taking  the  account."  (See  Story  on 
Partnership,  sec.  362,  and  the  oases  there  cited;  BardweU  v. 
Perry,  19  Vt.  292.) 

2d.  But  should  the  principle  contended  for  by  the  respon- 
dents be  admitted,  it  has  no  application  to  the  case  made  in 
the  complaint. 

The  complaint  discloses  two  contracts:  one  a  promissory 
note  executed  in  effect  by  Daniel  and.  William  Gibb  jointly, 
the  other  a  mortgage  contract  executed  by  Daniel  Gibb  alone. 
Though  these  contracts  are  related  to  each  other,  they  are  in 
no  sense  identical  or  convertible.  The  giving  of  the  notes 
did  not  even  draw  after  it  the  giving  of  the  mortgage  contract 
as  a  necessity.  It  was  executed  by  the  several  volition  and 
several  act  of  Daniel  Gibb,  and  it  was  in  short  to  all  intents 
and  purposes  his  several  contract,  given  to  secure  another 
contract  made  by  him  jointly  with  his  brother.  Now  this 
action  is  not  based  upon  the  joint  contracts,  nor  is  it  brought 
to  enforce  those  contracts  in  personam  as  against  any  one.  It 
is  founded  upon  the  mortgage  contract,  and  seeks  redress,  for 
a  breach  of  one  of  its  leading  provisions,  by  acting  upon  the 
mortgaged  lands  in  rem.  On  the  joint  contracts,  to  wit,  the 
notes,  the  plaintiff  could  bring  no  such  action,  nor  on  them 
could  the  plaintiff  in  any  event  be  entitled  to  any  such  re- 
dress. 

The  case  actually  presented,  then,  is  without  the 
[604]     scope  of  the  *principle  invoked  by  the  respondents; 

618 


Digitized  by 


Google 


April,  1863.]  SATiNas  and  Loan  Society  v,  Gibb.  604 

for  that  contemplates  a  case  of  a  joint  contract,  one  of  the 
joint  obligors  being  dead;  but  this  case  differs  from  that  in 
both  these  governing  particulars.  To  the  mortgage  contract 
there  was  but  one  signature  and  seal,  and  they  were  the  sig- 
nature and  seal  of  Daniel  Gibb. 

Aside  from  what  may  be  called  the  main  contract  contained 
in  the  mortgage,  whereby  the  land  was  put  in  pledge  as  a 
security  for  the  debt,  there  is  a  diversity  of  minor  covenants 
contained  in  the  mortgage,  to  all  of  which  William  Gibb  is 
and  has  ever  been  a  stranger.  Daniel  Gibb  covenants  that 
''he  will  pay  and  discharge  at  maturity  all  taxes,  street 
assessments,  liens,  and  other  incumbrances;"  that  if  he  fails 
to  do  so,  then  that  the  plaintiff  may  pay  them,  and  claim  two 
per  cent,  per  month  interest  thereon;  that  in  the  event  of 
foreclosure,  counsel  fees  shall  be  allowed  the  plaintiff  at  the 
rate  of  five  per  cent,  oh  the  amount  due,  as  a  part  of  the 
costs  of  the  action;  and  that  upon  that  event  a  receiver  may 
be  appointed,  with  full  power  to  collect  the  rents  and  profits 
until  the  mortgaged  property  shall  be  sold,  his  commissions 
and  charges  to  be  paid  out  of  the  avails. 

These  subordinate  contracts  are  the  several  engagements 
of  Daniel  Gibb;  they  are  found  in  the  mortgage,  but  no  one 
of  them  is  inserted  in  the  notes.  If  they  cannot  be  enforced 
against  Daniel  Gibb*s  estate  directly,  then  they  cannot  be 
enforced  at  all.  As  to  them,  they  cannot  be  enforced  against 
William  Gibb  as  survivor,  for  he  was  never  a  party  to  them. 
The  question  then  is,  are  they  dissolved  by  the  death  of  the 
man  who  made  them? 

It  is  said,  on  behalf  of  the  respondents,  "that  the  mort- 
gages contain  no  express  covenants  for  the  payinent  of  the 
money."  That  is  true;  but  it  is  also  true  that  Daniel  Gibb 
covenanted  and  agreed,  in  the  mortgages,  "that  if  default 
should  be  made  in  the  payment  of  any  one  or  more  of  said 
promissory  notes,  that  legal  proceedings  might  forthwith  be 
taken  for  the  foreclosure  of  said  mortgages  for  the  payment 
of  all  moneys  due  to  said  Savings  and  Loan  Society."  The 
contingency  named  has  happened,  and  we  are  now  seeking  in 
this  action  to  enforce  the  liability  which  this  several  covenant 
of  Daniel  Gibb  created.  As  to  this  covenant,  there  is  no 
survivorship.      True,  Daniel   Gibb  does  not  bind  himself 
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[605]  Hn  personam  to  pay  the  notes,  but  having  absolute 
dominion  over  the  lands  he,  by  his  several  acts,  sub- 
jects them  to  a  liability  to  pay  the  notes  on  the  happening  of 
a  certain  event.  The  joint  promises  contained  in  the  notes 
bind  the  promissors  personally;  but  they  have  no  relations 
to  the  lands  mortgaged,  or  to  any  other  lands.  The  several 
covenant  in  question  binds  the  land;  it  is  through  the  inter- 
vention of  that  covenant  alone,  or  an  obligation  akin  to  it 
implied  by  law,  that  the  plaintiffs  have  or  ever  had  any  right 
to  come  upon  the  land,  and  if  the  plaintiffs  cannot  pursue  the 
land  until  after  they  have  exhausted  their  in  personam  rem- 
edies upon  the  joint  promises,  it  must  be  for  the  reason  that 
this  several  covenant  was  discharged  by  the  death  of  Daniel 
Gibb,  and  not  for  the  reason  that  its  obligations  "  survived" 
to  his  brother. 

3d.  William  Gibb  is  not  joined  as  "  surviving  partner,"  as 
the  objection  assumes.  He  is  nowhere  called  ''surviving 
partner"  in  the  complaint,  nor  is  any  personal  relief  asked 
against  him  as  such.  On  the  contraiy,  it  is  prayed  that  if  a 
balance  should  remain  after  the  avails  realized  on  a  sale  of 
the  mortgaged  premises  shall  have  been  exhausted,  that  such 
balance  should  be  certified  to  the  Probate  Court.  William 
Gibb  is  made  a  party:  first,  as  executor  of  the  deceased  mort- 
gagor; and  second,  in  his  own  right,  on  the  ground  that  he 
''claims  interests  in  and  rights  to  the  said  premises  as  devisee 
of  said  Daniel  Gibb;"  and  the  only  relief  asked  against  him 
is  that  his  title  as  such  devisee  may  be  foreclosed. 

n.  To  the  second  objection  of  the  respondents,  that  "in 
making  the  mortgage  of  his  separate  property  for  the  debt  of 
his  firm,  Daniel  Gibb  was  a  partner  becoming  a  surety  for  the 
partnership;  and  upon  his  death  his  executor  may  insist  that 
in  any  suit  to  charge  the  estate  the  creditor  shall  aver  and 
prove  that  he  has  first  exhausted  his  remedy  against  the  sur- 
viving partner,  or  at  least  that  the  partnership  is  insolvent" — 
we  answer:  1st.  Though  the  mortgage  contract  was  a  security 
for  the  debt,  yet  it  is  not  a  contract  of  "  suretyship,"  for 
Daniel  Gibb  does  not  bind  himself  personally  for  the  debt 
of  another,  (1  Par.  Con.  493,)  but  pledges  his  land  for  the 
payment  of  a  debt  which  he  himself  owes  jointly  with  an- 
other.    The  consideration  of  the  mortgage  moved  to  him, 
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and  none  the  less  so  for  the  reason  that  he  shared  the 
benefit  of  the  *loan  with  his  brother.  If  he  was  a  [606] 
surety,  he  was  one  merely  for  the  fnlfilment  of  con- 
tracts which  he  had  signed  as  a  principal  party,  and  which  he 
in  his  lifetime  was  personally  bound  to  perform.  None  of 
the  principles  applicable  to  the  contract  of  suretyship  could 
be  worked  in  his  behalf.  Gould  he  in  his  lifetime  have  com- 
pelled his  firm,  by  bill  in  equity,  to  pay  the  debt?  Could  he 
have  compelled  the  present  plaintiffs  to  sue  him  and  his 
brother  in  personam  on  the  notes? 

2d.  Admitting  that  the  mortgage  contract  was  a  contract 
of  suretyship,  we  deny  that  the  property  mortgaged  **  would 
be  liable  only  secondarily,  and  after  the  assets  of  the<copart- 
nership  had  been  exhausted." 

A  surety  as  such  may  by  bill  compel  the  debtor  to  pay  the 
debt  (1  Sto.  Eq.  sec.  327;)  he  may  by  bill  compel  the  cred- 
itor to  sue  the  debtor,  if  he,  the  surety,  tenders  adequate  in- 
demnity for  costs  and  expenses  (Id.);  and  if  the  surety  pays 
the  debt  himself,  he  is  entitled  to  an  assignment  of  the  claim, 
and  to  be  subrogated  to  all  securities  which  the  creditor  may 
have  in  his  hands;  but  in  no  treatise  or  decision  are  there  any 
traces  of  the  doctrine  that  a  creditor  cannot  pursue  a  surety 
until  remedies  against  the  principal  debtor  have  been  exhausted. 
By  paying  off  the  debt  for  which  he  is  bound,  the  surety  can 
at  any  time  put  himself  in  a  position  to  sue  the  principal. 
(Hartman  v.  JSurlingame,  9  Cal.  561;  Palmer  v.  Vance,  13  Id. 
653.) 

TFUheraon  v.  Banida,  1  Iowa,  179,  was  an  action  to  fore- 
close a  mortgage  executed  by  the  defendant  to  secure  a  note 
made  by  three  others.  It  was  held  that  the  action  was  well 
brought,  and  still  there  was  no  averment  that  any  proceedings 
had  been  taken  against  the  makers  of  the  note.  It  was  held 
also  that  the  makers  of  the  note  were  not  proper  parties  de- 
fendants. The  last  ruling  must  necessarily  have  proceeded 
upon  the  ground  that  the  mortgage  contract  was  not  only  the 
several  contract  of  the  defendant,  but  also  upon  the  ground 
that  the  persons  for  whose  benefit  it  was  executed  were  neither 
party  nor  privy  to  its  obligation.  (See  also  2  Hil.  Morts.  121; 
Ooote  on  Morts.  354.) 

3d.    If  Daniel  Gibb  could  not  have  insisted  in  his  lifetime 
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that  the  lands  mortgaged  were  exonerated  until  after 
[607]     all  in  personam  ^remedies  were  exhausted  upon  the 
notes,  and  that  he  could  not  has  already  been  shown, 
then  his  executor  cannot  so  insist. 

In  respondents'  brief  we  are  reminded  that  ''the  debt  is 
the  principal  thing,  and  the  mortgage  is  but  an  incident,*' 
and  from  this  we  suppose  that  counsel  would  have  us  infer 
that  whatever  is  true  with  regard  to  personal  remedies  upon 
the  notes  is  equally  true  with  regard  to  the  remedy  upon  the 
mortgage.  A  mortgage  is  so  far  an  incident  to  the  debt  that 
it  will  follow  the  debt,  by  operation  of  law,  into  the  hands  of 
an  assignee;  and  also,  if  the  debt  is  paid,  the  mortgage  will 
be  in  effect  satisfied.  But  because  a  mortgage  is  collateral  to 
the  debt,  it  by  no  means  follows  that  where  the  debt  is  joint 
and  the  mortgage  several  that  the  latter  is  therefore  joint  in 
legal  effect,  or  that  because  one  is  personal  that  therefore  the 
other  is  personal,  or  that  because  the  doctrines  of  survivor- 
ship have  to  do  with  tl^e  one  that  they  therefore  have  the 
same  relations  to  the  other. 

Counsel  also  suggest  that  ''if  these  suits  can  be  maintained 
as  suits  merely  to  foreclose  the  mortgages,  the  absurd  conse- 
quences would  be  that  in  case  of  a  deficiency  upon  a  sale  a 
second  suit  would  be  necessary  against  the  surviving  partner." 
The  absurdity  is  not  acknowledged.  A  gives  a  mortgage  to 
secure  the  debt  of  B;  the  mortgage  is  foreclosed  against  A, 
the  man  who  made  it;  the  avails  of  the  sale  are  inadequate  to 
pay  the  debt;  a  personal  action  may  be  brought  against  B  on 
his  personal  contract  to  recover  the  balance.  In  strict  fore- 
closure, if  the  value  of  the  premises  fell  below  the  amount 
of  the  debt,  a  personal  action  would  lie  on  the  bond  or  note 
to  recover  the  difference.     (Lovdl  v.  Leland,  3  Vt.  681.) 

And  here,  if  the  avails  of  the  lands  mortgaged  should  be 
inadequate  to  the  payment  of  the  debt,  it  may  be  true  that 
the  general  estate  of  the  mortgagor  could  not  be  reached  for 
the  balance,  except  through  the  personal  contracts  contained 
in  the  notes,  and  it  might  be  necessary  to  submit  also  to  the 
doctrine  that  the  surviving  partner  should  first  be  pursued  as 
such;  but  in  this  there  would  be  no  legal  absurdity,  for 
it  would  be  in  strict  keeping  with  the  analogies  above 
atated. 
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m.    Bespondenta  have  cited  cases  to  show  that 
^4t  is  a  well  ^established  doctrine  that  joint  creditors     [608] 
will  not  be  permitted  to  reach  the  individual  -estate 
of  the  deceased  partner  until  all  the  separate  creditors  are 
satisfied. 

This  position  goes  further  than  the  one  previously  advanced; 
ior  if  the  position  be  a  tenable  one,  then  after  the  partnership 
funds  had  been  exhausted  in  proceedings  upon  the  notes 
Against  William  Gibb  as  survivor,  if  an  unsatisfied  balance 
should  remain,  that  balance  could  not  be  collected  out  of  the 
estate  of  Daniel  Gibb  until  all  of  his  private  debts  had  been 
paid. 

1st.  There  is  no  such  principle.  The  rule  that  separate 
creditors  are  to  be  first  paid  out  of  separate  property  is  not 
based  upon  any  general  principle  of  equity  jurisprudence, 
but  upon  an  express  provision  of  the  English  bankrupt  laws. 
(Bardwdl  v.  Perry  et  al,  19  Vt.  292.) 

2d.  The  doctrine  asserted  cannot  be  invoked,  except  when 
it  appears  that  there  are  separate  creditors,  and  by  them;  and 
not  by  them  even,  except  where  it  appears  that  the  separate 
property  is  inadequate,  or  no  more  than  sufficient  to  pay  the 
separate  debts.  But  here  it  does  not  appear  that  there  are 
Any  separate  creditors  to  be  protected  by  the  rule;  there  are 
no  parties  on  this  record  alleging  themselves  to  be  separate 
creditors,  and  as  such  claiming  the  benefit  of  the  rule. 
Although  it  m  ay  be  true  in  a  large  sense,  that  an  adminis- 
trator ''represents  the  creditors"  of  the  deceased,  as  is  in- 
sisted by  counsel,  and  as  was  held  in  Beckett  v.  Selover,  7  Cal. 
239,  yet  it  does  not  appear  that  there  are  any  private  creditors 
of  Daniel  Gibb  in  the  constituency  of  his  executor;  nor  does 
it  appear  in  any  manner  that  the  private  estate  of  Daniel  Gibb 
is  not  adequate  for  the  discharge  of  every  description  of  claim 
for  which  it  is  either  primarily  or  secondarily  responsible. 

3d.  The  doctrine  asserted  contemplates  the  case  of  a 
•creditor  pursuing  separate  property  upon  a  joint  contract. 
Here,  the  plaintiffs  are  doing  nothing  of  the  kind.  They  are 
seeking  to  reach  the  separate  property  upon  the  separate 
contract  of  Daniel  Gibb,  and  the  rule  in  question  permits 
this  to  be  done,  how  much  soever  it  may  be  narrowed  in  its 
range. 
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4th.  The  doctrine  in  question  contemplates  a  foray  upon 
the  separate  estate  at  large,  and  has  no  application  to 
[609]  the  case  of  a  ^creditor  attempting  to  enforce  a  vested 
lien  upon  specific  property.  Under  no  circumstances 
can  a  creditor  with  a  specific  lien  be  delayed  in  his  remedy 
upon  it,  unless  a  case  is  made  out  against  him  within  the 
doctrines  applicable  to  the  ''marshaling  of  assets."  (1  Sta 
Eq.  chap.  13.) 

Field,  0.  J.  delivered  the  opinion  of  the  Court — Cope,  J. 
concurring. 

We  have  carefully  considered  the  objections  taken  by  the 
defendants  to  the  complaints  in  these  cases,  and  are  of  opinion 
that  they  are  untenable.  The  brief  of  the  counsel  of  the 
plaintiff  satisfactorily  answers  them.  The  Beporter  will  give 
a  full  synopsis  of  the  briefs  of  the  learned  counsel  in  the  re- 
port of  the  cases. 

The  judgment  is  reversed,  and  the  cause  remanded  for 
further  proceedings  in  both  cases;  and  inasmuch  as  the  exec- 
utor has  died  since  the  argument,  the  judgments  will  be 
entered  as  of  the  first  day  of  May,  that  day  being  previous 
to  his  death.    (Black  v.  Shaw,  20  Cal.  68.) 


DUTTON  V.  WAESCHAUER. 

lEjBoncBMT— Lahi^ijObd  mat  Appsab  ahd  Defxnd.— The  action  of  ejectment  mnst 
be  brought  against  the  actual  occupant  of  the  premises,  if  there  be  one.  If  sach 
occupant  be  a  tenant  of  another,  the  landlord  may  appear  and  defend  in  his  name 
or  be  substitnted  in  his  place. 

i  Idsk— Substitution  of  Lakdlobd  to  be  Entebed  of  Beoobd. — The  appearance 
or  substitution  of  the  landlord  should  be  entered  of  record,  and  only  allowed  upon 
notice  to  the  parties.  After  it  is  once  properly  made,  the  tenant  cannot  interfere 
with  any  subsequent  proceedings  to  the  prejudice  of«the  landlord. 

'  Affirmed  in  Bawkira  v.  ReicMrty  28  Cal.  536;  cited  as  authority  in  Valentine  t. 
Mahoney,  87  Oal.  894.  See  Burke  v.  Ta,  Jfl.  W.  Co.,  12  Cal.  407;  Noe  v.  Card,  14  Cal. 
609;  Fogarty  y.  Sparks,  22  Cal.  148;  Otoen  y.  Fowler,  24  Cal.  192;  Lyle  y.  BoUina,  25 
Oal.  440;  CaMenoood  y.  Btnly,  28  Cal.  98;  IHmick  y.  Deringer,  82  Cal.  491.  See  also 
Sampson  y.  OJUeyer,  22  Cal.  200;  Wheelock  y.  Warschauer,  ante  309;  Same  y.  Same, 
84  Cal.  265;  CaJlderwood  y.  Brooks,  28  Cal.  156;  Mahoney  y.  MiddleUm,  Jan.  T.  1871. 
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t  Idxm->Pabtx£s  on  Appeal.— Where,  without  any  order  of  record,  the  landloixl, 
at  the  request  of  the  tenant,  appeared  in  fact  and  conducted  the  defense  to  judg- 
ment in  the  lower  Court:  Heid^  that  it  was  too  late  to  object  in  the  Appellate  Court 
to  the  want  of  the  order;  and  that  the  landlord  was  entitled  to  the  control  of  the 
appeal. 

s  HoBTOAaE  A  HEBE  Secubitt.— The  doctrine  respecting  mortgages  which  prevails 
in  this  State  is,  that  a  mortgage  is  a  mere  security  operating  upon  the  property 
as  a  lien  or  incumbrance  only,  and  is  not  a  conveyance  vesting  in  the  mortgagee 
any  estate  in  the  land  either  before  or  after  condition  broken. 

^  Idem. — This  doctrine  was  established,  not  merely  from  a  consideration  of-  the 
provisions  of  the  Statute  of  1851,  but  also  from  a  consideration  of  the  real  object 
and  intention  of  the  parties  in  executing  and  receiving  instruments  of 
this  kind,  ^'and  as  embodying  the  principles  recognized  generally  in  the    [610] 
Courts  of  other  States. 

'Idem.— The  provisions  of  the  statute,  however,  led  the  Court  to  go  beyond  the 
decisions  in  other  States  adopting  the  equitable  doctrine  as  to  mortgages,  and  to 
carry  that  doctrine  to  its  legitimate  and  logical  result  by  regarding  the  mortgage 
as  a  security  under  all  circumstances,  both  at  law  and  in  equity. 

>  Idem.— The  character  of  the  mortgage,  as  a  mere  security,  is  not  changed  by  de- 
fault in  the  payment  of  the  debt  secured,  and  payment  after  default  operates  aa 
an  extinguishment  of  the  lien  equally  as  payment  at  the  maturity  of  the  debt. 

P068E88IOK  BY  MoBTOAaEE.— The  interest  of  the  mortgagee  is  not  enlarged  or  af- 
fected by  the  fact  that  he  is  in  possession  under  the  mortgage. 

Idem— Leoal  TrrLE.— A  mortgagee  after  condition  broken,  whether  in  or  out  of 
possession,  cannot  convey  the  legal  title,  and  his  deed,  as  mortgagee  alone,  without 
a  transfer  of  the  debt,  passes  nothing. 

Idem— Rektb  and  Pboftts.— When  possession  ia  taken  by  the  mortgagee,  after 
condition  broken,  by  consent  of  the  mortgagor,  it  will  be  presumed,  in  the 
absence  of  clear  proof  to  the  contrary,  to  be  with  the  understanding  that  the 
mortgagee  is  to  receive  the  rents  and  profits,  and  apply  them  to  the  debt  secured; 
and,  unless  a  limitation  to  the  period  of  i>ossession  is  fixed  at  the  time,  it  will  be 
considered  as  extending  until  the  satisfaction  of  the  debt. 

Idem- Mat  be  Tbansfebbed.— The  temporary  possessory  right  thus  acquired  by 
the  mortgagee  may  be  transferred,  and  the  transferee  will  be  substituted  to  his 
position,  and  be  subjected  to  the  same  liabilities.  This,  however,  will  not  be 
effected  by  a  deed>  which  does  not  purport  to  convey  any  possessory  rights  of  tho 
grantor,  or  his  interest  generally,  but  only  such  interest  as  he  could  convey  as 
mortgagee,  or  by  virtue  of  an  express  power  from  the  mortgagor. 

PowEB  OF  Atiobnez  NOT  UNDEB  SEAL.— A  powcr  to  scU  and  convey  land  not 
xmder  seal,  and  therefore  insufficient  to  authorize  the  execution  of  a  conveyance 
of  the  fee,  is  nevertheless  sufficient  authority  for  the  execution  of  a  contract  <5f 
sale;  and  a  deed  made  by  the  donee  reciting  the  sale,  and  purporting,  in  pursuance 
of  the  power,  to  convey  the  fee,  is  a  sufficient  *'note  or  memoi*andum"  of  such 
oontract,  and  though  inoperative  as  a  conveyance  is  good  as  an  agreement  to  convey. 

Bale  op  Land  by  Attobney.— Where  a  purchaser,  under  a  conveyance  executed 
by  an  attorney  having  a  power  not  under  seal,  pays  the  purchase  money,  and 
enters  into  possession,  a  Court  of  Equity  will  protect  him,  and  parties  claiming 
under  him,  against  subsequent  purchasers  with  notice  from  the  grantor  of  the 
power. 

*  Affirmed  in  Davbengpeck  v.  Piatt,  22  Cal.  336;  Grattan  v.  Wiggins,  23  Cal.  26; 
Eeyland  v.  Badgei%  35  Cal.  413;  commented  on  and  approved  in  Mack  v.  Wetzlar,  39 
Cal.  255.  See  Kiddv.  Teeple,  22  Cal.  261;  Wilson  v.  Brannan,  27  Cal.  258;  Bludwarih 
V.  Lake,  33  Cal.  264;  Jackson  v.  Lodge,  36  Cal.  29;  Baynor  v.  Lyons,  37  Cal.  452; 
Bughes  v.  Davis,  40  CaL  120;  WiUiams  v.  Santa  Clara  Mining  Assoc.,  66  CU.  201; 
See  4  Sawy.  235,  238;  82  Ind.  406. 

Cal.  Bepts.,  vol.  xxi.— 40  625 
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*  PossESSXOK  TO  FUT  PuBCHASEB  ON  Inqthbt.— Open,  iiotoTioTiB,  and  exclnsiye  po0- 

sesBion  of  real  estate  is  sufficient  to  pat  a  purchaser  upon  inqniry  as  to  the  interest, 

legal  or  equitable,  held  by  the  possessor. 
''Idem— By  TENA2iT.~8ach  possession  by  a  tenant  is  sufficient  to  put  the  purchaser 

upon  inquiry  as  to  the  landlord's  title.    Smith  y.  DaSt  13  Gal.  610,  overruled  on 

this  point 

Appeal  from  the  Fourth  Judicial  District. 

The  defendant  was,  at  the  time  of  the  commencement  of 
the  action,  the  tenant  of  Mrs.  Wheelock.  He  notified 
[611]  her  of  the  ^action,  and  she  appeared  by  counsel  in 
liie  lower  Court,  and  conducted  the  defense,  but  with- 
out being  substituted  as  defendant,  or  becoming  a  party  to 
the  record.  The  judgment  being  for  plaintiff,  an  appeal  was 
taken  at  the  instance  of  Mrs.  Wheelock,  but  in  the  name  of 
Warschauer,  the  defendant.  Before  the  hearing,  Warschauer 
filed  a  release  of  all  errors,  on  which  respondent  moved  to 
dismiss  the  appeal.  The  motion  was  argued  and  submitted 
in  connection  with  the  other  points  in  the  case. 

The  following  are  copies  of  the  mortgage  of  April  13th, 
1850,  executed  by  Finley,  Johnson  &  Austin  to  Meacham, 
and  of  the  deed  of  July  5th,  1850,  executed  by  Meacham  to 
Joseph  W.  Finley,  mentioned  in  the  opinion  of  the  Court; 

[copy  of  the  mobtgage.] 

^'This  indenture,  made  this  thirteenth  day  of  April,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  fifty, 
between  John  M.  Finley,  Charles  H.  Johnson,  and  Jos.  W. 
Austin,  of  the  county  of  San  Francisco,  in  the  State  of  Cal- 
ifornia, of  the  first  part,  and  B.  Meacham,  of  the  coimty  and 
State  aforesaid,  of  the  second  part:  Whereas,  the  said  parties 
of  the  first  part,  by  their  bond  or  obligation,  duly  executed, 
bearing  date  on  the  thirteenth  day  of  April,  in  the  year  of 

3  Cited  88  authority  in  Ixinders  y.  JBoUon,  26  Cal.  419;  Fair  v.  Stevenot,  29  Oal.  491; 
Smith  V.  Tule,  31  Cal.  184;  PeU  v.  McBroy,  86  Cal.  271;  Thompson  v.  Pioche,  Oct. 
T.  1872.  See  also  Stqfford  v.  Lick,  7  Cal.  489;  Daubewpeck  v.  Piatt,  22  Cat  830; 
KiUey  v.  WUson,  33  Cal.  693;  (Tliourke  v.  0*Connor,  39  Cal.  447;  Pac  L.  M,  /tiJu 
Co.  V.  Stroupt  63  CaL  152;  T^mpsoii  v.  Pioche,  44  Cal.  516. 

Title  of  grantees  not  affected  by  foreclosure  after  conveyance  unless  made  partifli, 
affirmed  in  Carpeniier  v.  Williamson,  25  Cal.  161.  See  Burton  v.  Lies,  ante  87,  and 
note  2.  Bight  of  entry  by  mortgagor,  considered  in  Skinner  v.  Buck,  29  Oal.  256.  See 
Grattan  y.  Wig<fins,  23  Cal.  16. 

Eviction  of  tenant,  cited  and  commented  on  in  Wlieelock  v.  Warscfiouer,  84  OaL 
268.    See  Stetnback  y.  JZrone,  36  Cal.  310;  Valentine  y.  Mahoney,  37  CaL  895. 
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our  Lord  one  thousand  eight  hundred  and  fifty,  stand  bound 
unto  the  said  party  of  the  second  part,  his  executors,  admin- 
istrators, or  assigns,  in  the  sum  of  twenty-four  thousand 
dollars,  current  money,  with  a  condition  thereunder  written 
for  the  payment  of  the  sum  of  twelve  thousand  dollars,  current 
money,  on  or  before  the  twelfth  day  of  June  next  ensuing,  as 
by  the  said  bond  and  condition  may  more  fully  appear. 

"Now  this  indenture  witnesseth,  that  the  said  parties  of 
the  first  part,  in  consideration  of  the  said  debt  or  sum  of 
twelve  thousand  dollars  owing  to  the  said  party  of  the  second 
part  as  aforesaid,  and  for  the  better  securing  the  payment 
thereof  to  the  said  party  of  the  second  part,  his  executors, 
administrators,  or  assigns,  according  to  the  condition  of  the 
said  bond;  and  also,  in  consideration  of  the  further  sum  of 
five  dollars,  current  money,  to  them,  the  said  parties  of  the 
first  part,  by  the  said  party  of  the  second  part,  in  hand  well  and 
truly  paid,  at  and  before  the  sealing  and  delivery  of 
these  ^presents,  the  receipt  whereof  is  hereby  ac-  [612] 
knowledged  by  the  said  parties  of  the  first  part,  have 
granted,  bargained,  and  sold,  released,  and  confirmed,  and  by 
these  presents  do  grant,  bargain,  and  sell,  release,  and  confirm 
unto  the  said  party  of  the  second  part,  his  heirs  and  assigns, 
all  that  lot  or  portion  of  land  lying  and  being  in  the  city  of 
San  Francisco,  county  and  State  aforesaid,  being  part  of  lot 
known  on  the  plat  or  plan  of  the  said  city  as  number  seventy- 
seven,  (77,)  which  said  part  or  portion  herein  conveyed  is 
bounded  as  follows:  Commencing  on  the  south-west  corner 
of  lot  number  seventy-seven,  and  extending  northwardly 
thirty  feet  in  front  on  Stockton  Street,  and  running  back  in 
depth  twenty-five  varas  at  right  angles  to  the  line  of  said 
street,  having  the  same  frontage  and  rear. 

'*To  have  and  to  hold  the  said  lot  or  piece  or  portion  of 
land,  and  every  part  and  parcel  thereof,  with  the  buildings 
and  appurtenances  thereunto  belonging  to  the  said  B^  Mea- 
cham,  his  heirs  and  assigns,  forever,  to  their  own  use  and 
behoof. 

''Provided,  always,  and  it  is  the  true  intent  and  meaning  of 
these  presents,  and  of  the  said  parties  hereunto,  that  the  said 
parties  of  the  first  part,  their  heirs,  executors,  or  adminis- 
trators, do  and  shall  well  and  truly  pay,  or  cause  to  be  paid, 
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unto  the  said  party  of  the  second  part,  his  executors,  admin- 
istrators, or  assigns,  the  said  full  sum  of  twelve  thousand 
dollars,  current -money,  on  or  before  the  twelfth  day  of  June, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  fifty, 
without  any  deduction  or  abatement  whatever,  then  and  from 
thenceforth  these  presents,  and  every  matter  and  thing  therein 
contained,  shall  cease  and  be  utterly  null  and  void,  anything 
therein  to  the  contrary  thereof  in  anywise  notwithstanding. 

''  In  witness  whereof,  the  said  parties  of  the  first  part  have 
hereunto  set  their  hands  and  affixed  their  seals  the  day  and 
year  first  above  written. 

"  John  M.  Finley,    [seal.] 
**C.  H.  Johnson,      [seal.] 
"Jos.  W.  Austin,     [seal.] 
''*  Signed,  sealed,  and  delivered  in  the  presence  of 
**Geo.  Gibson, 
"W.  O.  Hamebstine.'' 
[613]        ^his  mortgage  was  acknowledged  and  recorded  on 
the  thirteenth  of  April,  1850. 

[copy  of  the  deed.] 

''This  indenture,  made  this  fifth  day  of  July,  1850,  between 
Bandolph  Meacham,  of  the  city  of  San  Francisco,  of  the  one 
part,  and  Joseph  W.  Finley,  of  the  same  city,  of  the  other 
part:  Whereas,  John  M.  Finley,  Charles  H.  Johnson,  and 
Joseph  W.  Austin,  by  a  certain  indenture  dated  the  thirteenth 
day  of  May,  1850,  did  grant,  bargain,  sell,  release,  and  confirm 
unto  the  said  Bandolph  Meacham  the  premises  hereinafter 
described  and  conveyed  for  securing  the  payment  of  the  sum 
of  twelve  thousand  dollars  as  therein  particularly  mentioned; 
and  whereas  the  said  principal  sum  being  in  arrear  and 
unpaid,  the  said  Bandolph  Meacham,  under  and  by  virtue  of 
the  said  indenture,  and  of  a  certain  authority  in  writing, 
signed  by  the  said  John  M.  Finley,  Charles  H.  Johnson,  and 
Joseph  W.  Austin,  and  dated  the  twenty-sixth  day  of  June 
last,  advertised  the  said  described  premises  for  sale  by  public 
auction  on  the  second  day  of  July  instant,  at  which  sale  the 
said  Joseph  W.  Finley,  being  the  highest  bidder,  became  the 
purchaser  thereof,  at  the  price  of  seven  thousand  eight,  hun- 
dred dollars. 
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''And  this  indenture  witnesseth,  that  in  consideration  of 
the  said  sum  of  seven  thousand  eight  hundred  dollars,  to  the 
said  Eandolph  Meacham,  paid  by  the  said  Joseph  W.  Finlej, 
at  or  before  the  sealing  and  delivery  hereof,  the  receipt 
whereof,  and  that  the  same  is  in  part  payment  of  the  said 
principal  sum  of  twelve  thousand  dollars,  he,  the  said  B. 
Meacham  doth  hereby  acknowledge,  he,  the  said  B.  Meacham, 
as  8Mch  mortgagee  as  aforesaid,  and  under  and  by  virtue  of  the 
said  indenture  and  authority  in  writing  hereinbefore  redled,  hath 
granted,  bargained,  sold,  released,  and  conveyed,  and  by  these 
presents  doth  grant,  bargain,  sell,  release,  and  convey  unto 
the  said  Joseph  W.  Finley,  his  heirs,  executors,  adminis- 
trators and  assigns,  all  that  lot  or  portion  of  land  lying  and 
being  in  the  said  city  of  San  Francisco,  being  part  of  lot 
known  on  the  plot  or  plan  of  the  said  city  as  number  sevenfy- 
seven,  which  said  part  or  portion  hereby  conveyed  is  bounded 
as  follows : 

***  Commencing  at  the  south-west  comer  of  said  lot     [614] 
number   seventy-seven,   and  extending  northwardly 
thirty  feet  in  front  of  Stockton  Street,  and  running  back  in 
depth  twenty-five  varas,  at  right  angles  to  the  line  of  said 
street,  having  the  same  frontage  and  rear. 

''To  have  and  to  hold  the  same,  together  with  the  buildings 
and  appurtenances  standing  and  being  thereon  or  belonging 
thereto,  unto  the  said  Joseph  W.  Finley,  his  heirs,  executors, 
administrators,  and  assigns,  as  fully  and  absolutely  to  all 
intents  and  purposes  as  the  said  B.  Meacham,  under  and  by 
virtue  of  the  said  indenture  and  authority  can  and  may  convey 
and  assure  the  same,  but  not  furtlier  or  otiierwise;  and  the  said 
B.  Meacham  doth  hereby  for  himself,  his  heirs,  executors, 
and  administrators,  covenant  and  declare  that  he  hath  not  in 
any  manner  charged,  incumbered,  or  prejudicially  affected 
the  said  premises  hereinbefore  described  in  title,  estate,  or 
otherwise  howsoever. 

''In  witness  whereof,  the  said  B.  Meacham  doth  hereto  set 
his  hand  and  seal,  the  day  and  year  first  above  written. 

"B.  Meacham.    [seal.] 

"Signed,  sealed,  and  delivered  by  the  said  B.  Meacham  in 
the  presence  of  H.  G.  Gobelin." 
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This  deed  was  acknowledged  and  recorded  on  the  eighth  of 
July,  1850. 

0.  L.  Shafter  and  S.  Heydenfeidt,  for  Appellant. 

The  defendant  is  in  possession  under  the  title  of  Mrs* 
Joanna  Wheelock,  and  she  has  bj  confession  all  the  title  that 
passed  to  Joseph  W.  Finley  by  Meacham's  deed  to  him,  exe- 
cuted July  6th,  1850. 

In  the  strictly  legal  aspects  of  the  case,  as  contradis- 
tinguished from  the  equitable  ones,  the  principal  question  is 
this,  what  estate  passed  to  Finley  by  the  deed  of  Meacham, 
above  mentioned? 

1.  Finley  by  that  deed  became  the  owner  of  the  demanded 
premises  in  fee  simple  absolute,  both  as  against  Meacham 

and  as  against  Finley,  Johnson  &  Austin.  This  result 
[615]  will  be  argued  *upon  two  grounds,  each  of  which  is 
substantially  or  at  least  conplexiously  distinct  from 
the  other. 

1st.  At  the  time  Meacham  executed  the  deed  in  question, 
he  was  a  mortgagee,  in  possession  of  the  mortgaged  premises, 
after  condition  broken,  and  therefore  was  in  a  position  to 
convey  the  legal  title  to  another,  in  his  own  name,  subject 
always  to  the  right  of  the  mortgagor  to  redeem.  This  point 
is  to  be  determined  by  the  common  law  of  England,  as  it 
stood  on  the  thirteenth  of  April,  1850.  Our  present  statute 
upon  the  subject  of  mortgage  titles  was  not  passed  until  the 
twenty-ninth  of  April,  1851,  nine  months  after  the  deed  to 
Finley.  (Greenl.  Cruise,  Tit.  Mort. ;  1  Hilliard  on  Morts.  134; 
Smith  v.  Smith,  15  N.  H.  55.)  That  this  understanding  of 
the  rule  of  the  English  Common  Law  is  not  a  mistaken  one, 
see  McMiUan  v.  Eichardsy  9  Cal.  407, 

But  it  is  suggested  that  Meacham  was  in  possession  aa 
tenant  of  the  mortgagors,  and  that  he  paid  rent  as  such.  The 
case  shows  simply  that  Meacham  went  into  possession  after 
breach  of  condition,  by  the  consent  of  one  of  the  mortgagors, 
and  that  when  he  thereafter  came  to  compute  the  amount  of 
their  indebtedness  to  him  in  connection  with  a  personal  action 
brought  to  recover  it,  he  made  an  abatement  on  the  score  of 
his  occupation  of  the  mortgaged  premises.  This  fact  consists 
perfectlv  with  his  position  of  mortgagee  in  possession;  as  such 
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he  was,  on  well  settled  principles,  liable  to  account  as  bailiff 
or  receiver,  and  the  abatement  named  was  but  a  mere  recog- 
nition of  the  liability. 

2d.  Meacham  was  not  only  a  morigagee  in  possession  after 
breach  of  condition,  but  aside  from  all  question  of  possession 
he  had  a  power  authorizing  him  to  sell  and  convey  in  his  own 
name,  and  therefore  his  own  deed  suffices  to  pass  the  title. 
As  to  the  existence  of  such  power,  it  is  established  by  the 
direct  testimony  of  Meacham,  and  with  as  much  precision  as 
the  nature  of  the  case  will  admit.  The  power  is  recited  in 
the  deed  to  Finley,  a  document  nearly  contemporaneous,  and 
this  recital  is  notice  of  its  existence  to  all  persons.  (Jackson 
V.  Neely,  10  Johns.  374.) 

The  long  acquiescence  of  the  parties  interested  to  disprove 
its  existence  or  its  completeness,  in  the  face  of  a  continued 
adverse  possession,  is  an  important  circumstance  to  be 
considered  in  con-^nection  with  the  other  proofs.     [616] 
(14  Vt.  268;  1  Caines  on  Error,  18,  21;   Mathews' 
Pres.  Ev.  197,  passim.) 

Assuming  the  existence  and  completeness  of  the  power, 
Meacham  properly  executed  the  deed  to  Finley  in  his  own 
name.  (4  Kent,  124;  1  Caines'  Gases  on  Error,  15;  2  Mason, 
249;  Story  Ag.  sees.  150,  164.) 

II.  At  the  worst,  Meacham  was  lawfully  in  possession  of 
the  property  by  the  license  of  the  mortgagors,  and  his  deed 
to  Finley  substituted  the  latter  te  his  position,  and  so  on 
through  the  whole  descending  series  to  Warschauer  inclusive. 
As  Meacham's  possession  was  no  ouster,  so  Warschauer's  pos- 
session is  not.  There  should  have  been  a  demand  and  refusal 
in  advance  of  suit.  A  mere  claim  of  title  is  no  ouster  of  real 
property  or  conversion  of  personal  property:  conversion  and 
ouster  go  upon  the  same  principle,  and  mere  words,  whether 
spoken  or  written,  can  accomplish  neither  the  one  nor  the 
other.  It  may  be  true  that  at  common  law  a  conveyance  by 
a  mortgagee  out  of  possession  may  give  to  his  grantee  no  right 
of  entry,  but  while  the  mortgagee  is  in  possession  by  license 
of  the  mortgagor,  he  is  in  a  position  to  communicaie  his  own 
admitted  possessory  rights  to  another. 

But  at  the  time  of  this  conveyance  by  Meacham,  the  deed 
of  a  mortgagee  out  of  possession  was  good  to  pass  the  legal 
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title;  for,  by  the  thirty-fourth  section  of  the  Act  of  April  16th, 
1850,  entitled  **An  Act  concerning  Conveyances,"  it  is  pro- 
vided that,  "Any  person  claiming  title  to  any  real  estate  may, 
notwithstanding  there  may  be  an  adverse  possession  thereof, 
sell  and  convey  his  interest  therein  in  the  same  manner  and 
with  the  same  effect  as  if  he  was  in  actual  possession  thereof." 
Meacham,  therefore,  even  if  not  in  possession,  had  the  power 
to  convey  whatever  interest  he  held. 

'  3ut  the  prima  fade  title  of  the  plaintiff  is  resisted  not 
merely  upon  the  ground  of  superior  legal  right,  but  upon 
equitable  grounds. 

1st.  The  answer  discloses  a  good,  equitable  defense  as 
against  Finley,  Johnson  &  Austin.  We  shall  forbear  from 
arguing  this  question,  and  content  ourselves  with  giving  cita- 
tions. (Scdmo7i  V.  Hoffman,  2  Cal.  138;  Francis  v.  Crane,  15 
Id.  12.) 

2.    Plaintiff  took  his  deed  from  Johnson,  with  no- 
[617]     tice  in  fact;  and  ^Spence  &  Bowie  took  their  deed 
from  Finley,  Johnson  &  Austin,  with  like  notice. 

The  adverse  possession  commenced  with  J.  W.  Finley,  on 
the  sixth  of  July,  1850,  and  has  been  steadily  perpetuated 
from  that  day  to  the  present.  It  has  always  been  actual, 
visible,  and  notorious,  and  never  more  so  than  at  the  time 
when  Spence  &  Bowie  took  the  firm  interest,  and  when  the 
plaintiff  bought  of  its  surviving  member,  Johnson.  (Hunter 
V.  Watson,  12  Oal.  363;  Smith  v.  Dall,  13  Id.  510.) 

By  the  last  case,  when  the  owner  is  sued  he  cannot  prove 
notice  in  fact  by  the  possession  of  his  tenant.  It  decides 
nothing  but  that;  but  the  decision  goes  upon  the  principle 
that  any  defendant  in  ejectment  having  an  estate  in  the  land 
to  defend,  which  estate  was  not  manifested  of  record  at  the 
time  when  the  plaintiff  took  his  deed  from  the  party  who  pre- 
viously created  the  estate  in  the  defendant,  may  show  notice 
in  fact  of  the  existence  of  the  estate  by  proof  of  personal 
possession  in  its  owner  at  the  point  of  time  when  the  adverse 
deed  was  given. 

But  the  case  of  Smith  v.  2>>^K  it  is  submitted  is  not  law,  and 
must  be  overruled.  It  is  the  pinion  of  only  one  Judge. 
The  doctrine  is  derived  exclusively  from  a  dictum  in  2  Sugden 
on  Vendors,  558,  which  has  no  support  from  at>y  previous 
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authority.  Judge  Story,  while  he  unnecessarily  adopts  the 
doctrine  in  the  case  of  Flagg  v.  Mann,  2  Sum.  555,  admits 
that  there  is  no  authority  for  the  position  except  the  great 
experience  and  acknowledged  ability  of  the  author 

The  authorities  cited  by  Judge  Story  as  far  as  they  are  re- 
liable do  not  sustain  the  principle,  and  diligent  research  has 
failed  to  find  any  sanction  for  it. 

On  the  other  hand  the  opposite  doctrine  has  been  held,  and 
is  the  rule  in  at  least  five  of  the  United  States  where  the 
question  has  been  passed  on.  The  following  cases  are  re- 
f erred  to:  McCorkle  v.  Amarine,  12  Ala.  17,  23;  Diehl  v.  Page, 
2  Greens.  Ch.  143,  N.  J. ;  Baldwin  v.  Johnson,  Saxton,  N.  J. 
Ch.  441;  Pitman  y.  Galea,  5  Gilman,  186;  Prilchard  v.  Bromn, 
4  N.  H.  397;  Hanley  v.  Mcyrse,  32  Maine,  287;  Vedo  v.  Parker, 
23  Id.  171.  And  it  never  was  doubted  that  posses- 
sion was  notice  of  *the  tenant's  equity,  and  therefore  [618] 
the  defendant  as  tenant  should  be  protected.  (  Troup 
V.  Hurlburt,  10  Barb.  354;  Taylor  v.  Hibbert,  2  Vesey,  440; 
Weem  v.  NeiU,  13  Id.  120.) 

c/.  2>.  Bristol,  for  Eespondent. 

I.  The  defendant  has  released  all  errors,  and  the  appeal 
should  therefore  be  dismissed.  Under  the  practice  in  this 
State  and  the  decisions  of  this  Court,  the  tenant  in  possession 
is  the  only  proper  party  defendant,  in  ejectment.  Mrs.  Whee- 
lock,  if  she  had  so  desired,  had  the  right  to  have  herself  sub- 
stituted on  the  record  as  defendant,  and  could  have  come  in 
and  defended  the  action  in  the  Court  below  in  her  own  name, 
and  thus  have  protected  herself  against  any  steps  which  her 
tenant  might  be  inclined  to  take  to  her  prejudice.  But  we 
insist  that  she  cannot  now  become  a  party  to  this  record  in  any 
way.  If  her  tenant  has  done  anything  wrong  in  the  defense 
of  this  action,  she  has  a  remedy  against  him.  Warschauer 
is  the  only  party  defendant  and  appellant,  and  being  such, 
has  a  legal  right  to  release  any  error  that  may  have  been 
committed;  non  constat  but  appellant  may  have  bought  the 
titles  of  both  plaintiff  and  Mrs.  Wheelock  since  the  trial,  and 
does  not  wish  to  prosecute  his  appeal. 

n.  Appellant  contends  that  Meacham  was  a  mortgagee 
in  possession  after  condition  broken,  and  that  he  entered  for 
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breach  of  condition,  and  had  good  right  to  convey  in  his  own 
name,  and  that  therefore  defendant  has  the  legal  title.  We 
answer  that  a  mortgagee  can  convey  no  title.  He  has  none 
to  convey.  (McMillan  v.  Bkhards,  9  Cal.  365;  Johvison  v. 
J?row«(m,  19  J.  E.  326;  Godfrey  v.  CaldweU,  2  Cal.  409.)  This 
last  case  was  decided  before  the  passage  of  the  Civil  Practice 
Act  in  1861.  But  appellant  says  that  he  had  title  in  equity. 
He  insists  that  Finley  had  paid  money  to  Meacham  which 
went  in'  part  satisfaction  of  the  mortgage  debt,  and  that  he 
holds  under  Finley,  and  therefore  has  an  equitable  title,  and 
that  his  possession  was  notice  to  plaintiff  of  his  title. 

No  assignment  of  the  debt  or  mortgage,  or  any  part  there- 
of, took  place.  Meacham  retains  the  debt,  and  sues  on  it. 
(See  Peters  v.  Jamestown  Bridge  Co.,  5  Cal.  334.)  A  deed 
from  the  mortgagee  does  not  even  convey  the  mort- 
[619]  gage.  (Ord  v.  McEee,  *5  Cal.  615.)  As  to  the  al- 
leged power  of  attorney  from  the  mortgagors  to 
Meacham  to  sell  and  convey,  it  is  sufficient  to  say  that  it  was 
not  under  seal,  and  therefore  could  not  confer  any  authority 
to  execute  the  deed  to  Finley;  and  if  the  power  had  been 
under  seal,  it  would  not  have  authorized  a  deed  in  the  nam» 
of  the  attorney.  (Notes  of  Hare  &  WaXlace,  in  1  Amer.  Lead. 
Cases,  601.) 

m.  The  plaintiff  is  a  bona  Jide  purchaser  for  value  with- 
out notice  of  any  equities  on  the  part  of  the  landlord  of  the 
defendant.  He  is  therefore  entitled  to  recover,  having  the 
legal  title.  It  is  not  claimed  that  the  plaintiff  had  any  actual 
notice,  and  no  constructive  notice  could  arise  from  the  rec- 
ords, as  there  was  no  conveyance  out  of  Finley,  Johnson  Sc 
Austin.  Defendant  relies  upon  constructive  notice  from  the 
possession  of  the  defendant.  Notice  must  be  clearly  estab- 
lished to  overturn  a  legal  title.  It  is  not  the  case  of  a  good 
deed  not  recorded,  and  the  possession  going  with  the  deed. 
There  is  no  pretense  that  Finley,  Johnson  &  Austin  ever  made 
any  deed  to  this  property.  It  cannot  be  contended  tliat  de- 
fendant was  in  under  an  equity  which  could  not  in  ita  nature 
be  recorded.  The  power  was  an  instrument  which  could 
have  been  acknowledged  and  recorded,  and  any  contract  or 
deed  made  under  it  could  have  been  likewise  recorded.  This 
rule  of  notice  of  an  equity  can  never  apply  when  the  party 
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invoking  it  has  neglected  to  obtain  a  proper  title,  which,  as 
in  this  case,  could  have  been  obtained.  In  other  words, 
equity  will  not  protect  a  man  who  prefers  to  neglect  his  own 
interest. 

Field,  C.  J.  delivered  the  opinion  of  the  Court — Cope,  tT. 
and  Norton,  J.  concurring  specially. 

The  action  of  ejectment  must  be  brought  against  the  actual 
occupant  of  the  premises,  if  there  be  one.  (Cramer  v.  Mar-- 
shall,  9  Cal.  268.)  If  such  occupant  be  a  tenant  of  another, 
the  landlord  may  appear  and  defend  in  his  name,  or  be  sub- 
stituted in  his  place.  But  such  appearance  or  substitution 
should  be  entered  of  record,  and  only  allowed  upon  notice  to 
the  parties.  After  it  is  once  properly  made,  the  tenant  can- 
not interfere  with  any  subsequent  proceedings  to  the  preju- 
dice of  the  landlord.  In  the  present  case  the  defense  was 
made  by  the  landlord  at  the  request  of  the  tenant. 
'^Judgment  having  passed  against  the  tenant,  the  [620] 
landlord  took  an  appeal  in  his  name.  Thereupon  the 
tenant  executed  a  release  of  errors,  and  upon  it  the  plaintiff 
moves  for  a  dismissal  of  the  appeal. 

This  motion  must  be  denied.  The  right  of  the  landlord  to 
conduct  the  proceedings,  after  having  been  once  allowed  to 
appear  and  defend  in  the  tenant's  name,  extends  to  the  final 
disposition  of  the  case,  and  is  not  limited  to  the  proceedings 
in  the  lower  Court.  (KeUogg  v.  Forsyth,  24  How.  186.)  It 
is  true,  no  order  was  entered  allowing  the  landlord  to  appear 
and  defend,  but  as  the  defense  was  in  fact  conducted  by  him 
to  judgment  at  the  request  of  the  tenant,  it  is  too  late  to 
object  in  this  Court  for  the  want  of  such  order:  if  it  were 
otherwise  we  would  allow  the  order  to  be  entered  nunc  pro 
tunc. 

The  plaintiff  and  the  landlord  of  the  defendant  both  deraign 
their  title  from  a  common  source — from  Finley,  Johnson  & 
Austin.  These  parties  owned  the  premises  in  fee  on  the 
thirteenth  of  April,  1850.  On  that  day  they  executed  a  mort- 
gage thereon  to  one  Meacham,  to  secure  their  bond  to  him 
for  $12,000,  payable  on  the  twelfth  of  June  following.  The 
mortgagors  made  default  in  the  payment  of  the  bond,  and  by 
permission  of  one  of  them  Meacham  went  into  possession  of 


Digitized  by 


Google 


€21  DuTTON  V.  Waeschaubr.  [Sup.  Ct. 

the  premises.  Whilst  he  was  in  possession  the  mortgagors 
executed  to  him  a  power  in  terms  authorizing  him  to  sell  and 
copvey  the  premises  in  his  own  name.  In  pursuance  of  the 
terms  of  this  power,  he  sold  and  conveyed  the  premises  to 
one  Finley,  for  the  consideration  of  $7,800.  The  deed  bears 
date  July  6th,  1850,  and  recites  the  power.  Through  this 
deed  the  landlord  of  the  defendant  traces  his  title,  and  the 
principal  question  for  determination  relates  to  the  sufficiency 
of  the  title  thus  acquired  to  resist  a  recovery  of  the  plaintiff, 
claiming  through  subsequent  deeds,  taken  with  only  such 
notice  of  the  landlord's  interest  as  could  arise  from  the  pos- 
session of  his  tenant. 

The  defendant  takes  two  positions:  first,  that  the  legal  title 
to  the  premises  passed  by  the  deed;  and  second,  if  this  be 
not  sustained,  then  that  an  equitable  title  was  created,  which, 
having  been  foUowed  by  possession,  is  sufficient  to  defeat  the 
action. 

The  transfer  of  the  legal  title  is  asserted  on  two  grounds : 

one,  that  Meacham,  as  mortgagee  in  possession  after 

[621]     condition  broken,  *was  clothed  with  the  fee;  and  the 

other,  that  he  was  invested  with  authoriiy  to  convey 

the  whole  estate  by  the  special  power  from  the  mortgagors. 

The  first  ground  proceeds  upon  the  common  law  doctrine  of 
mortgages,  which  does  not  prevail  in  this  State.  At  common 
law,  a  mortgage  is  considered  as  a  conveyance  of  a  conditional 
estate,  which  becomes  absolute  upon  breach  of  the  condition. 
But  **in  this  State,"  as  we  said  in  Goodenow  v.  EtoeVy  16  Cal. 
467,  **a  mortgage  is  not  regarded  as  a  conveyance  vesting  in 
the  mortgagee  any  estate  in  the  land,  either  before  or  after 
condition  broken.  It  is  regarded,  as  in  fact  it  is  intended  by 
the  parties,  as  a  mere  security,  operating  upon  the  property 
as  a  lien  or  incumbrance  only.  Here,  the  equitable  doctrine 
is  carried  to  its  legitimate  result.  Between  the  view  thus 
taken  and  the  common  law  doctrine — that  the  mortgage  is  a 
conveyance  of  a  conditional  estate — there  is  no  consistent 
intermediate  ground.  In  those  States  where  the  mortgage 
is  sometimes  treated  as  a  conveyance,  and  at  other  times  as 
a  mere  security,  there  is  no  uniformity  of  decision.  The  cases 
there  exhibit  a  fluctuation  of  opinion  between  equitable  and 
common  law  views  of  the  subject,  and  a  hesitation  by  the 
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Courts  to  carry  either  view  to  its  legal  consequences.  In 
McMillan  v.  Bichards,  9  Cal.  365,  we  had  occasion  to  consider 
the  subject  at  great  length,  and  to  observe  upon  the  diversity 
existing  in  the  adjudged  cases.  We  there  asserted,  what  had 
previously  been  held  in  repeated  instances,  the  equitable 
doctrine  as  the  true  doctrine  respecting  mortgages,  and  have 
ever  since  applied  it  under  all  circumstances.  (See  Nagle  v. 
Macy,  9  Cal.  426;  Haffley  v.  Maier,  13  Id.  13;  Koch  v.  Briggs, 
14  Id.  256;  Clark  v.  Baker,  Id.  612;  Johnson  v.  Sherman,  15 
Id.)  When,  therefore,  a  mortgage  is  here  executed,  the 
estate  remains  in  the  mortgagor,  and  a  mere  lien  or  incum- 
brance upon  the  premises  is  created." 

The  counsel  of  the  defendant  do  not  controvert  the  doctrine 
thus  stated  as  applicable  to  mortgages  executed  since  the 
Statute  of  1851,  but  appear  to  consider  that  it  was  not  in- 
tended to  embrace  mortgages  previously  executed.  In  this 
view  they  are  only  partially  correct.  The  doctrine 
was  established  not  merely  from  a  ^consideration  of  [622] 
the  provisions  of  the  statute,  but  also  from  a  con- 
sideration of  the  real  object  and  intention  of  the  parties  in 
executing  and  receiving  instruments  of  this  kind.  In  truth, 
mortgages  had  long  before  lost,  for  nearly  all  purposes,  their 
common  law  character  as  conveyances,  and  been  regarded  as 
transactions  by  which  security  was  furnished  by  a  pledge  of 
real  estate  for  the  payment  of  debts.  Courts  of  Equity  from 
an  early  date  had  so  regarded  them,  and  Courts  of  Law,  by 
'^  ajgradual  and  almost  insensible  progress,"  as  Kent  observes, 
had  adopted  the  equitable  view  of  the  subject,  though,  we  may 
add,  not  always  carrying  the  equitable  doctrine  to  its  logical 
result.  (4  Kent,  160.)  The  equitable  doctrine  had  prevailed 
to  such  an  extent,  that  in  nearly  all  the  States  the  interest  of 
the  mortgagee  was  treated  by  the  Courts  of  Law  as  real  estate 
only  so  far  as  it  was  necessary  for  the  protection  of  the  mort- 
gagee, and  to  give  him  the  full  benefit  of  his  security.  Thus, 
in  Ellison  v.  Danids,  11  New  Hampshire,  274,  the  Court  said: 
''The  right  of  the  mortgagee  to  have  his  interest  treated  as 
real  estate  extends  to  and  ceases  at  the  point  where  it  ceases 
to  be  necessary  to  enable  him  to  protect  and  to  avail  himself 
of  his  just  rights,  intended  to  be  secured  to  him  by  the 
mortgage.    To  enable  the  mortgagee  to  sell  and  convey  his 
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estate  is  not  one  of  the  purposes  for  which  his  interest  is  to 
be  treated  as  real  estate.  There  is  no  necessity  that  it  should 
be  so  treated  for  that  purpose.  That  can  be  equally  well 
effected  in  the  usual  way  of  assigning  and  transferring  the 
debt  secured  by  the  mortgage.  The  mortgagee  is  secured  and 
fortified  in  all  his  rights  without  the  adoption  of  any  such 
principle,  and  the  plain  purposes  of  a  mortgage  forbid  it. 
The  object  of  the  mortgage  is  the  security  of  the  debt;  and  it 
is  obvious  reason  that  he  only  who  controls  the  debt  should 
eontrol  the  mortgage  interest."  In  that  case  the  demandant 
was  mortgagor,  and  the  tenant  claimed  title  tmder  the  mort- 
gagee by  various  mesne  conveyances  executed  after  the  law 
day,  and  it  was  held,  in  accordance  with  the  views  expressed 
in  the  above  citation,  that  nothing  passed  to  the  tenant.  So, 
in  Jackson  v.  fViUard,  4  Johns.  41,  it  was  held  that  lands 
mortgaged  could  not  be  sold  under  execution  against  the 
mortgagee,  though  the  estate,  according  to  the  terms  of 
the  instrument,  had  become  absolute.  And  in 
[623]  *  Johnson  v.  Bronson^  19  Johns.  325,  a  mortgagor  in 
fee  sustained  ejectment  against  the  grantee  of  the 
mortgagee,  the  Court  holding  the  assignment  of  the  interest 
of  the  mortgagee  in  the  land,  without  an  assignment  of  the 
debt,  a  nullity.  (See  also  Etver  v.  HobbSy  5  Met  3;  Howard  v. 
Bobinson,  5  Cush.  123,  and  Hilliard  on  Mort.,  vol.  1,  ch.  13, 
and  cases  there  cited.) 

It  was  from  a  consideration  of  the  character  of  the  instru- 
ment, as  settled  by  these  decisions  and  the  modem  cases  gen- 
erally, that  we  were  induced  to  adopt  the  equitable  doctrine 
as  the  true  doctrine;  and  it  was  from  a  consideration  of  the 
provisions  of  the  statute  which  led  us  to  go  heyond  those 
cases,  and  carry  the  doctrine  to  its  legitimate  and  logical  re- 
sult, and  regard  the  mortgage  as  a  security  under  all  circum- 
stances, both  at  law  and  in  equity.  Mortgages,  therefore, 
executed  before  the  statute,  can  only  be  treated  as  convey- 
ances when  that  character  is  essential  to  protect  the  just 
rights  of  the  mortgagee;  mortgages  since  the  statute  are  re- 
garded at  all  times  as  mere  securities,  creating  only  a  lien  oi 
incumbrance,  and  not  passing  any  estate  in  the  premises. 
(FogaHy  v.  Savryer,  17  Cal.  592 ;  Lord  v.  Mcyrris,  18Id.  487, 488.) 

As  the  mortgage  is  a  mere  security,  it  is  plain  that  default 
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in  the  payment  of  the  debt  secured  cannot  change  its  charac- 
ter. Payment  after  default  will  operate  as  an  extinguishment 
of  the  lien  equally  as  payment  at  the  maturity  of  the  debt." 
''Indeed,  in  those  Courts,  with  some  few  exceptions,  where 
the  common  law  view  of  mortgages  is  the  most  strictly  ad- 
hered to,  payment  of  the  debt,"  as  we  said  in  McMUan  v. 
Michards,  *'  is  held  to  revest  the  estate  without  a  rpconveyance 
in  the  mortgagor,  though  it  is  difficult  to  see  upon  what  prin- 
ciple. If  the  mortgage  is  a  conveyance  after  default,  it  must 
be  equally  so  before;  the  only  difference  being  that,  in  the 
one  case,  the  estate  conveyed  is  conditional,  and  in  the  other, 
absolute.  If,  after  defaidt,  the  estate  be  absolute,  it  is  not 
easy  to  perceive  how  the  grantee  can  be  divested  without 
deed  under  the  Statute  of  Frauds;  and  yet,  according  to  the 
general  doctrine  of  the  modern  cases,  payment  has  that 
effect."  (9  Cal.  411.)  This  general  doctrine  is  inconsistent 
with  the  theory  that  the  mortgage  is  a  conveyance  after  de- 
fault, but  is  consistent  with  the  theory  that  it  is  only  an  in- 
strument of  security. 

^Was  the  interest  of  the  mortgagee  affected  by  the  [624] 
fact  that  he  was  in  possession  of  the  premises? 
According  to  the  language  of  many  of  the  adjudged  cases 
in  other  States,  the  taking  of  possession  after  condition 
broken  is  considered  as  in  some  way  enlarging  the  rights 
of  the  mortgagee.  Thus,  in  New  York,  he  is  said  to  have 
before  possession  only  a  chattel  interest,  but  after  possession 
taken,  to  have  the  title  of  the  mortgagor.  For  tibiis  reason 
the  mortgagee  of  a  term  in  possession  is  there  held  liable  as 
assignee  upon  the  covenants  of  a  lease,  but  is  not  held  liable 
if  out  of  possession.     (Astor  v.  Hoyt,  5  Wend.  603.) 

Upon  this  point  the  observations  of  Mr.  Chief  Justice 
Hosmer  of  the  Supreme  Court  of  Connecticut,  in  Clark  v. 
Beach,  6  Conn.  161,  appear  to  us  to  have  great  force,  though 
he  differed  with  his  associates.  In  that  case  a  mortgage  deed 
was  admitted  in  evidence  to  sustain  the  defendant's  plea  of 
title.  The  mortgagee  was  in  possession,  and  the  law  day  had 
expired.  The  Chief  Justice  was  of  opinion  that  the  deed 
should  have  been  f ejected;  and  in  reply  to  the  statement  on 
the  argument  that  the  mortgagee's  possession  had  enlarged 
his  title,  said:  ''Jn  my  judgment,  a  more  gratuitous  assertion 
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cannot  be  made.  There  is  nothing  in  the  nature  of  this  fact 
per  86  that  adds  to  the  mortgagee's  title,  or  the  title  of  any 
other  person.  Before  entry,  the  grantee  of  land,  except 
where  possession  is  requisite  to  commence  a  right,  has  title 
not  enlarged  by  subsequent  occupation;  as  such  occupation 
confers  not  any  right,  but  merely  gives  the  enjoyment  of  a 
right  antecedent.  If  the  supposition,  which  neitiier  principle 
nor  analogy  countenances,  were  true,  that  the  possession  of 
the  mortgagee  gives  him  seizin  of  the  freehold,  he  would 
always  be  seized,  for  he  would  never  fail  to  enter.  After 
possession,  just  as  before,  the  estate  mortgaged  is  a  pledge 
only;  the  relation  of  creditor  and  debtor  exists;  the  equity  of 
redemption  is  unimpaired :  or,  if  the  law  day  has  not  elapsed, 
the  payment  of  the  debt  annihilates  all  the  rights  of  the 
mortgagee,  and  everything  is  in  staiu  quo.  All  this  is  true 
until  foreclosure  is  effected.  Then  it  is  that  the  mutual  rela- 
tion of  the  parties  becomes  changed.  There  is  no  longer  a 
mortgage  or  pledge,  a  creditor  or  debtor,  a  mortgagor  or 
mortgagee,   or  an  equity  of  redemption.      The  mortgaged 

premises,  by  a  legal  appropriation  thereof,  are  lost 
[625]     '^to  the  mortgagor  forever,  and  the  mortgagee  has 

become  tenant  in  fee  simple.'' 
But  it  is  not  necessary  to  argue  the  point  upon  principle, 
for  it  has  been  expressly  decided  in  this  Court.  In  Johnson 
V.  Sherman,  15  Cal.  287,  an  assignment  was  executed  to  the 
defendant  of  a  leasehold  interest  in  certain  premises  as 
security  for  a  loan  of  money.  The  assignment  was  therefore 
in  fact  a  mortgage.  The  defendant  took  possession,  and  con- 
tinued in  possession  after  the  loan  made  had  matured,  and 
the  question  presented  was  whether,  as  mortgagee  of  the  term 
in  possession,  he  was  liable  upon  the  covenants  of  the  lease. 
According  to  the  authorities  of  New  York,  to  which  we  have 
already  referred,  a  mortgagee  of  a  term  out  of  possession  is 
not  thus  liable,  because  he  has  then  only  a  chattel  interest; 
but  in  possession  is  held  liable,  because  he  is  then  considered 
to  have  the  title  of  the  mortgagor.  The  point  for  determina- 
tion, therefore,  was  whether  in  this  State  the  fact  of  posses- 
sion affected  the  interest  of  the  mortgagee.^  The  Court  held 
that  it  did  not.  After  stating  that  default  in  payment  did  not 
change  the  character  of  a  mortgage,  the  Court  said:  ''Nor 
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can  possession  under  the  mortgage  afifect  the  nature  of  the 
mortgagee's  interest;  it  does  not  abridge  or  enlarge  his  in- 
terest, or  convert  what  was  previously  a  security  into  a  seizin 
of  the  freehold;  it  does  not  change  the  relation  of  creditor 
and  debtor,  or  impair  the  estate  of  the  mortgagor,  but  leaves 
the  rights  and  interests  of  the  parties  exactly  as  they  existed 
previously.     Possession  taken  by  consent  of  the  owner,  or  by 
contract  with  him,  may  confer  rights  as  against  third  parties, 
but  they  are  independent  and  distinct  from  any  rights  spring- 
ing from  the  mortgage,  from  which  they  derive  no  support." 
It  follows,  from  the  views  we  have  expressed,  that  Meacham, 
as  mortgagee  after  condition  broken,  whether  in  possession 
or  out  of  possession,  could  not  convey  the  legal  title.     He 
did  not  hold  it.     He  held,  by  virtue  of  the  mortgage,  only  a 
lien  upon  the  premises,  and  that  was  a  mere  incident  of  the 
debt.     His  deed,  therefore,  as  mortgagee  alone,  without  a 
transfer  of  the  debt,  passed  nothing.     (See  cases  cited  above.) 
Although  a  mortgage  in  this  State  of  itself  confers  no  right 
of  possession,  yet,  when  possession  is  taken  by  the 
mortgagee  after  ^condition  broken,  by  consent  of  the     [626] 
mortgagor,  it  will  be  presumed,  in  the  absence  of 
clear  proof  to  the  contrary,  to  be  with  the  understanding  that 
the  mortgagee  is  to  receive  the  rents  and  profits,  and  apply 
them  to  the  payment  of  the  debt  secured.     There  is,  indeed, 
no  other  good  reason  why  the  mortgagee  should  be  let  into 
possession  in  preference  to  any  other  party.     And  imless  a 
limitation  to  the  period  of  possession  is  fixed  at  the  time,  it 
will  be  considered  as  extending  until  the  satisfaction  of  the 
debt.     Having  thus  entered,  the  mortgagee  can  hold  against 
the  mortgagor,  and  all  others,  imtil  such  satisfaction  is  ob- 
tained.    And  though  the  legal  title  to  the  premises  is  not 
held,  and  as  a  consequence  cannot  be  conveyed  by  the  mort- 
gagee, the  temporary  possessory  right  thus  acquired  may  be 
transferred.     The  transferree  will  be  substituted  to  his  posi- 
tion, and  be  subjected  to  the  same  liabilities — that  is  to  say, 
the  rents  and  profits  received  by  the  transferree  will  be  treated 
as  received  by  the  mortgagee,  and  applied  to  the  discharge  of 
the  debt.     (Smith  v.  Smith,  15  N.  H.  55.) 

In  the  present  case  the  mortgagee  went  into  possession  by 
consent  of  one  of  the  mortgagors,  and  it  would  seem  without 
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objection  from  the  other  mortgagors;  bnt  he  did  not  convey 
or  attempt  to  convey  any  possessory  rights  n^hich  he  may 
have  thus  acquired,  or  his  interest  generally.  His  deed  only 
purports  to  transfer  such  interest  as  he  could  convey  as  mort- 
gagee, and  by  virtue  of  the  power  already  referred  to  from 
the  mortgagors. 

The  question  then  arises  as  to  the  effect  of  the  conveyance 
as  executed  under  the  power.  The  testimony  of  the  mort- 
gagee as  to  the  contents  of  the  power,  for  the  instrument 
itself  was  lost,  shows  that  in  terms  it  authorized  him  to  sell 
and  convey,  the  premises  in  his  own  name  and  apply  the  pro- 
ceeds to  the  payment  of  the  debt,  but  it  fails  to  show  posi- 
tively that  the  power  was  under  seal.  The  mortgagee  testifies 
that  he  has  no  distinct  recollection  whether  the  power  was 
under  seal  or  not,  but  thinks  that  it  was  sealed,  as  he  was  in 
the  habit  of  putting  a  seal  to  all  instruments  connected  with 
the  transfer  of  real  estate.  He  was  an  auctioneer  at  the  time, 
and  frequently  sold  real  estate.  The  presumption  from  this 
habit,  if  any  presumption  could  be  indulged  at  all,  would  be 

that  the  power  in  question  was  sealed.  The  evidence 
[627]     clearly  does  not  war-^rant  the  finding  of  the  referee 

that  it  was  not  under  seal.  But  as  the  case  must  go 
back  for  a  new  trial  upon  the  last  proposition  of  the  appellant, 
it  is  unnecessary  to  express  any  opinion,  whether  if  the  power 
were  in  fact  under  seal,  the  conveyance  from  Meacham  in  pur- 
suance of  it  was  sufficient  to  pass  the  legal  title.  Assuming 
that  it  was  not  under  seal,  and  that  therefore  it  was  insuffi- 
cient to  authorize  the  execution  of  the  conveyance  of  the  fee, 
it  was  sufficient  to  authorize  the  execution  of  a  contract  of 
sale.  And  the  instrument  in  question,  reciting  the  sale,  is  a 
sufficient  *'note  or  memorandum"  of  such  contract;  in  other 
words,  if  the  deed  executed  was  inoperative  as  a  conveyance, 
it  was  good  as  an  agreement  to  convey.  And  the  purchaser 
having  paid  the  purchase  money,  and  entered  into  possession 
of  the  premises,  a  Court  of  Equity  will  protect  him  and 
parties  claiming  under  him  against  subsequent  purchasers  with 
notice.  This  protection  the  Court  will  afford  by  enjoining 
any  interference  with  the  premises  on  the  part  of  the  adverse 
claimants,  or  by  directing  a  conveyance  of  the  title  from  them, 
or  in  such  other  manner  as  will  most  effectually  quiet  the 
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possession.  The  inquiry  then  arises,  whether  the  plaintiff 
parchased  the  legal  title — treating  the  instrument  executed 
by  Meacham  as  a  mere  agreement  to  convey — with  notice  of 
the  equity  of  the  landlord  of  the  defendant.  The  plaintiff 
traces  his  title  by  conveyance  from  the  surviving  assignee  of 
Finley,  Johnson  &  Austin,  and  from  the  surviving  member  of 
the  firm.  On  the  fifteenth  of  July,  1850,  Finley,  Johnson  & 
Austin,  being  imable  to  pay  their  debts,  made  a  general 
assignment  of  all  their  real  and  personal  property  to  Spence 
&  Bowie  upon  certain  trusts.  On  the  second  of  March,  1859, 
Johnson,  the  sole  surviving  member  of  the  firm  of  Finley, 
Johnson  &  Austin,  executed  a  deed  of  the  premises  in  con- 
troversy to  the  plaintiff.  On  the  twenty-first  of  March,  1859, 
Spence,  the  sole  surviving  trustee  under  the  assignment,  also 
executed  a  deed  of  the  same  premises  to  the  plaintiff.  At 
the  time  the  assignment  in  July,  1850,  was  made,  Finley, 
the  purchaser  from  Meacham,  was  in  the  open,  notorious, 
and  exclusive  possession  of  the  premises;  and  at  the  time 
the  two  deeds  were  executed  to  the  plaintiff  the  defendant  was  i 

in  like  possession.    There  is  no  doubt  that  this  posses-  I 

sion  was  sufficient  to  put  the  plaintiff  upon  ^inquiry     [628] 
as  to  the  interest,  legal  or  equitable,  which  the  defen- 
dant held.    (Lestrade  v.  BarOi,  19  Oal.  660;  Hunter  v.  Wat8<m, 

12  Id.  404;  Pritchard  v.  Broum,  4  New  Hamp.  404.)  But 
when  the  plaintiff  ascertained  that  the  defendant  was  a  tenant 
under  Wheelock,  was  he  bound  to  extend  his  inquiry  to  the 
interest  of  the  landlord — in  other  words,  was  the  possession 
of  the  tenant  notice  of  the  landlord's  title?    In  Smith  v.  DaUy 

13  Cal.  510,  this  question  was  answered  in  the  negative  by 
Mr.  Chief  Justice  Terry,  but  as  there  was  only  a  special  con- 
currence in  the  judgment  in  that  case,  the  opinion  filed  by 
him  is  not  an  authoritative  statement  of  the  law  binding  upon 
us.  The  opinion  was  based  upon  a  dictum  of  Sugden,  and 
observations  in  Flagg  v.  Manriy  2  Sumn.  555,  where  Mr.  Jus- 
tice Story,  in  adopting  the  view  of  Sugden;  substantially 
admits  that  there  is  no  authority  for  the  position,  except  the 
great  experience  and  acknowledged  ability  of  the  author.  To 
our  minds  a  persuasive  argument  against  the  doctrine  is  found 
in  the  statement  by  Sugden  of  the  consequences  to  which  it 
would  lead.     "Therefore,'*  he  says,  **if  a  person  equitably 
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entitled  to  an  estate  let  it  to  a  tenant  who  takes  possession, 
and  then  the  person  having  the  legal  estate  sells  to  a  person 
who  purchases  bona  Jide,  and  without  notice  of  the  equitable 
claim,  the  purchaser  must  hold  against  the  equitable  owner, 
although  he  had  notice  of  the  tenant  being  in  possession." 
(2  Sug.  on  Vendors,  568.) 

On  the  other  hand,  the  opposite  doctrine  is  asserted  or 
assumed  to  be  law  in  numerous  cases.  (Pitman  y.  Oatea,  5 
Gilm.  186;  Baldwin  v.  Johnson,  N.  J.  Oh.  441;  Diehl  v.  PagCy 
2  Greens.  Oh.  143;  Hanley  v.  Morse,  32  Maine,  287;  Vezio  v. 
Parker,  23  Id.  171.)  And  it  is  not  easy  to  give  to  the  fact  of 
possession  any  influence  as  notice  without  making  it  notice  of 
all  such  matters  as  a  prudent  man,  desirious  of  purchasing 
the  property,  would  naturally  inquire  about  respecting  the 
title.  Ascertaining  that  the  possession  of  the  occupant  is 
that  of  a  tenant,  he  would  in  the  ordinary  course  of  things 
proceed  to  inquire  as  to  the  title  of  the  landlord. 

The  judgment  must  be  reversed,  and  the  cause  remanded 
for  further  proceedings;  and  it  is  so  ordered 

[629]  *NoRTON,  J. — I  agree  with  the  opinion  of  the  Ohief 
Justice  upon  the  point  that  the  instrument  executed 
by  Meacham  was  a  sufficient  agreement  in  writing  for  a  sale 
of  the  premises  by  his  principals,  and  that  the  defendant, 
being  in  possession  by  permission  of  those  principals,  in 
consequence  of  such  instrument  being  executed,  and  having 
paid  the  purchase  money,  is  entitled  to  be  protected  by  the 
equity  powers  of  the  Oourt  from  an  action  of  ejectment  by 
those  principals  or  those  claiming  under  them,  until,  at  least, 
an  opportunity  may  be  had  to  acquire  the  legal  title. 

I  also  agree  that  the  possession  by  the  defendant  as  tenant 
was  notice  to  put  the  plaintiff  at  the  time  of  his  purchase  on 
inquiry,  and  was  thus  sufficient  to  charge  the  plaintiff  with 
notice  of  the  equitable  rights  of  the  landlord,  under  whom  the 
defendant  held. 

As  the  case  must  turn  upon  these  two  points,  I  do  not  deem 
it  necessary  to  express  an  opinion  upon  the  other  matters 
which  are  discussed  by  the  counsel. 

I  concur  in  the  decision  that  the  judgment  should  be  le* 
versed,  and  the  cause  remanded. 

6ii 


Digitized  by 


Google 


April,  1863.]  Gibbons  v.  Peralta.  630 

Cope,  J. — I  concur  in  the  judgment  of  reversal,  but  do  not 
consider  it  necessary  to  pass  upon  some  of  the  questions  dis- 
cussed in  the  opinion  of  the  Chief  Justice. 


GIBBONS  V.  PEKALTA  d  dl. 

DvoBEB  Bekotinq  Cloxtd  on  Title.— a  decree  prononncing  that  a  conTeyanoe  la 
fIraadtQent  and  void  has  the  effect  to  remove  any  cloud  resulting  from  its  execu- 
tion without  an  express  direction  that  it  he  set  aside. 

Tdsh— iNJUNcnoir. — Some  two  hundred  persons,  of  whom  plaintiff  was  one,  claimed 
each  separate  parts  of  a  tract  of  land  called  the  "Encinal,"  deriving  their  sev- 
eral titles  f^om  a  common  source,  and  all  through  a  deed  of  the  whole  tract  from 
Peralta  to  Hays.  Plaintiff  brought  the  action  for  himself  and  on  behalf  of  the 
others,  whose  titles  were  similarly  situated,  for  the  purpose  of  obtaining  equitable 
relief  against  certain  subsequent  conveyances  of  the  Encinal  made  by  Peralta, 
alleged  to  be  fraudulent,  and  to  constitute  a  cloud  upon  the  title  derived  through 
the  deed  to  Hays,  and  asked,  as  a  portion  of  the  relief,  a  perpetual  injunction 
against  any  farther  alienations  by  the  fraudulent  grantees  (defendants.) 
The  decree  pronounced  the  subsequent  conveyances  fraudulent  *and  void,  [630J 
and  granted  the  injunction  asked  as  to  the  plaintiff's  separate  portion  of  the 
land,  but  not  as  to  that  of  the  others  for  whom  he  sued:  HeJdt  on  appeal  by  plain- 
tiff from  this  decree,  that  it  was  not  in  this  respect  erroneous — that  there  was  no 
such  community  of  interest  between  the  plaintiff  and  those  whom  he  represented 
in  the  action  as  entitled  him  to  an  injunction  in  their  favor. 

Appeal  from  the  Fourth  Judicial  District. 

On  the  thirteenth  day  of  March,  1852,  Vincente  Peralta, 
being'the  owner  of  a  tract  of  land,  situate  in  Alameda  County, 
called  the  ''Encinal  of  Temaschal,"  embracing  a  part  of  the 
present  city  of  Oakland,  conveyed  the  same  by  deed  to  John 
C.  Hays  and  others.  This  deed  was  not  acknowledged  or 
recorded.  Plaintiff  derives  title  to  a  portion  of  the  tract  by 
mesne  conveyances  from  Hays  and  others. 

On  the  seventeenth  day  of  September,  1857,  Peralta,  by 
quitclaim  deed,  conveyed  the  same  premises  to  Francisco 
Galindo,  who,  on  the  twenty-fourth  of  September,  1858,  con- 
veyed the  same  to  Juan  S.  Pacheco.  At  the  time  of  these 
sales  plaintiff  was  in  actual  possession  of  the  tract  conveyed 
to  him,  and  both  Galindo  and  Pacheco  knew  at  the  time  of 
their  respective  purchases  of  the  unrecorded  deed  from 
Peralta  to  Hays  and  others. 
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The  action  is  brought  to  remove  from  the  title  derived 
through  the  deed  to  Hays  and  others  the  cloud  created  by  the 
subsequent  conveyances  to  Galindo  and  Pacheco,  both  of 
whom,  together  with  Peralta,  are  made  defendants.  The  plain- 
tiff states  in  his  complaint  that  the  ''Encinal"  tract  is  now 
owned  in  small  parcels  by  about  two  hundred  persons,  who  all 
derive  their  title  in  the  same  manner  as  himself —from  Peralta 
through  the  deed  to  Hays  and  others  of  October  13th,  1852 — 
and  who  have  like  claims  with  himself  to  equitable  relief;  that 
the  parties  being  thus  numerous,  and  the  question  one  of 
common  interest  to  many  persons,  he  therefore  sues  for  himself 
and  on  behalf  of  all  others  interested  in  the  same  manner. 

The  relief  prayed  for  is  that  the  deed  from  Peralta  to 
Gbdindo  be  delivered  up  to  be  cancelled;  that  Pacheco  be 
compelled  to  execute  to  himself  and  to  the  other  purchasers 
from  Hays  a  quitclaim  deed  to  their  respective  parcels; 
[631]  that  Peralta  be  compelled  to  ^acknowledge  the  deed 
of  October  13th,  1862,  or  to  execute  a  new  one;  and 
that  each  of  the  defendants  be  enjoined  from  any  further 
attempts  at  alienating  or  incumbering  any  portion  of  the  tract 
conveyed  by  the  deed  of  Peralta  to  Hays. 

The  Court  found  the  facts  in  favor  of  plaintiff,  and  entered 
up  the  following  decree: 

"  It  is  ordered,  adjudged,  and  decreed,  that  the  several  sales 
and  conveyances,  to  wit:  by  Vincente  Peralta  to  Francisco 
Galindo,  made  and  executed  on  the  seventeenth  day  of  Sep- 
tember, 1857,  are  fraudulent,  null,  and  void,  as  to  the  plaintiff 
and  those  in  whose  behalf  he  sues;  and  by  Francisco  Galindo 
to  Juan  S.  Pacheco,  made  and  executed  on  the  twenty-fourth 
day  of  September,  1858,  were  and  each  of  them  are  likewise 
fraudulent  and  void  as  to  the  plaintiff  and  those  claiming 
under  him,  so  far  as  they  in  any  manner  affect  the  land  of 
plaintiff  as  described  in  his  complaint.  And  it  is  further 
ordered,  adjudged,  and  decreed,  that  the  said  defendants,. 
Gkilindo,  Peralta,  and  Pacheco,  be  and  they  are  hereby  per- 
petually  enjoined  from  disposing  of,  alienating,  incumbering, 
or  conveying  any  portion  of  the  land  of  plaintiff  as  herein 
described;  and  that  the  defendants  pay  the  costs  incurred  by 
the  plaintiff  herein,  amounting  to  one  hundred  and  ninety-one 
dollars  and  seventy-five  cents." 
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From  ibis  decree  the  plaintiff  appeals,  assigning  as  error 
that  it  does  not  afford  adequate  relief. 

H.  P.  Irving^  for  Appellant 

The  relief  granted  by  the  Conrt  was  not  broad  enongh  to 
answer  the  requirements  of  the  bill  and  the  proofs.  The 
Court  decreed  that  the  deeds  sought  to  be  set  aside,  to  wit: 
the  deed  from  Peralta  to  Galindo,  and  from  Galindo  to 
Pacheco,  were  fraudulent  and  void  as  to  the  plaintiff  and 
those  for  whom  the  suit  was  brought,  and  yet  refused  to 
grant  an  injunction,  so  as  to  prevent  the  sale  of  the  lands  of 
the  unnamed  plaintiffs  by  the  defendants.  In  other  words, 
the  Court  declared  the  deeds  void  as  to  the  unnamed  plain- 
tiffs as  well  as  to  the  named  plaintiff,  and  granted  an  injunc- 
tion as  to  the  latter  only. 

The  bill  is  filed  under  the  fourteenth  section  of  the 
Practice  Act,  ^and  states  as  strong  a  case  as  could  [632] 
possibly  be  presented.  It  is  precisely  a  case  where 
the  question  is  one  of  a  general  or  common  interest  of  many 
persons,  and  where  the  parties  are  numerous,  and  it  is  im- 
practicable to  bring  them  before  the  Court.  This  statute  is 
perhaps  broader  in  its  provisions  than  the  law  as  laid  down 
and  practiced  by  Courts  of  Equity  in  cases  of  this  sort. 

The  fraudulent  deeds  operated  as  a  general  cloud  upon  all 
the  land  embraced  within  the  line  of  the  Encinal,  which  is 
the  same  land  that  was  conveyed  by  Peralta  to  Hays  and 
others.  It  would  be  extremely  inconvenient,  and  in  fact 
ruinous,  to  the  parties,  that  every  lot  holder  in  the  city  of 
Oakland  should  be  compelled  to  institute  a  separate  suit  for 
the  purpose  for  which  this  suit  is  now  instituted. 

Upon  the  facts  foimd,  the  defendants  should  have  been  en- 
joined from  selling  any  of  the  land  within  the  line  of  the 
Encinal  and  described  in  the  deeds.  Thus,  general  relief 
would  have  been  given  to  all  the  parties,  not  only  the  named, 
but  the  unnamed  plainti£b. 

The  decree  is  also  erroneous,  in  not  ordering  that  Yincente 
Peralta  acknowledge  the  original  deed  executed  by  him  to 
Hays  and  others  in  proper  form,  in  order  that  the  same  may 
be  used  as  evidence. 
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O.  C.  Pratt,  for  Bespondente. 

Cope,  J.  delivered  the  opinion  of  the  Court — Field,  C.  J. 
concurring. 

The  plaintiff  sues  on  behalf  of  himself  and  others,  residents 
and  property  holders  of  the  city  of  Oakland,  to  set  aside  cer- 
tain conveyances  operating  as  a  cloud  upon  the  title  to  the 
tract  of  land  occupied  by  the  .city,  and  to  obtain  an  injunc- 
tion, etc.  The  Court  below  entered  a  judgment  declaring  the 
conveyances  fraudulent  and  void,  and  enjoining  the  defen- 
dants from  future  alienations  in  respect  to  the  land  of  the 
plaintiff,  the  relief  in  this  particular  being  confined  to  the 
plaintiff  alone.  The  plaintiff  appeals,  and  contends  that  the 
judgment  is  not  such  as  the  pleadings  and  the  evidence  in 
the  case  entitled  him  to. 

He  objects  that  the  conveyances  are  not  expressly 
£633]  set  aside;  bnt  *the  judgment  determines  their  in- 
validity, and  the  effect  is  to  remove  the  cloud  result- 
ing from  their  execution.  We  are  of  opinion,  therefore, 
that  the  objection  is  not  well  taken,  and  that  the  judgment 
secures  to  the  parties  concerned  all  the  plaintiff  asks  in  re- 
spect to  the  conveyances. 

The  only  further  objection  is  that  the  injunction  is  limited 
in  its  operation  to  the  land  of  the  plaintiff,  and  we  regard  this 
objection  as  untenable  also.  So  far  as  this  branch  of  the  case 
is  concerned,  it  is  sufficient  to  say,  generally,  that  there  is  no 
such  community  of  interest  between  the  plaintiff  and  those 
whom  he  represents  in  the  action  as  entitles  him  to  an  injunc- 
tion in  their  favor. 

We  adhere  to  the  judgment  of  affirmance  previously  entered. 


ROWE  et  al.  v.  BACIGALLUPPI  et  al 

JCiBJonrDEB  OF  Pabtib»— OBJEcnoN  HOW  Takes.— A.  misjoinder  of  portiefl  pU4w^a# 
muBt  be  objected  to  by  demurrer  or  answer,  and  cannot  in  tho  abaenoe  of  each 
objection  be  made  a  ground  for  nonsuiting  such  of  the  plaintiflb  as  show  them- 
Belves  entitled  to  recover. 
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Tenamt  IK  CovoLov  MAT  Reooter  ct  Ejectmekt. — One  tenant  in  common  in  a 
mining  claim  may,  as  against  mere  treapaaBers,  recoTer  in  ejectment  the  entire 
claim. 

Same. — In  an  action  bronght  by  several  plaintifb  to  recover  a  mining  claim  the 
answer,  without  alleging  any  misjoinder,  denied  plaintifb'  title  and  asserted  an 
inde})endent  and  better  title  in  defendants,  and  the  proofs  showed  that  some  of 
plaintiflb  had  no  interest,  and  that  others  of  them  had  a  title  superior  to  that  of 
defendants  as  tenants  in  common  with  persons  not  made  parties:  Eeidy  that  those 
of  plaintiffs  thus  showing  title  should  recover  of  defendants  the  entire  premises. 

Appeal  from  the  Sixteenth  Judicial  District. 

The  plaintiffs  (seven  in  number)  sued  to  recover  a  mining 
claim,  averring  in  their  complaint  title  and  right  to  possession 
in  themselves  and  an  entry  and  ouster  by  defendants. 

The  answer  denied  the  plaintiffs'  title,  admitted  possession 
in  defendants,  and  asserted  their  right  to  possession  by  virtue 
of  an  independent  and  better  title. 

Plaintiffs  proved  on  the  trial  that  a  number  of  persons, 
composing  what  was  commonly  called  the  ''  Morgan 
Company,"  located  the  *claim  in  1862,  and  that  it  was  [634] 
afterward  worked  and  possessed  by  persons  claiming 
to  be  members  of  that  company  down  to  the  time  of  the  evic- 
tion by  defendants,  in  1859,  and  that  W.  S.  Bowe,  one  of  the 
plaintiffs,  was  also  one  of  the  original  locators  and  still  re- 
tained his  interest.  The  other  plaintiffs  were  not  original 
locators,  and  as  to  most  of  them  there  was  no  proof  showing 
that  they  had  ever  acquired  any  interest  in  the  claims. 

Defendants  moved  for  a  nonsuit  on  the  following  ground : 
'"That  the  claim  in  dispute  was  located,  owned,  and  in  the 
possession  of  other  parties  (except  plaintiff  Bowe)  than  the 
plaintiffs,  and  that  plaintiffs  have  not  shown  any  sale  or 
transfer  by  deed,  bill  of  sale,  or  otherwise,  from  the  original 
owners  to  themselves." 

The  Court  granted  the  motion  and  entered  judgment  ac- 
cordingly, from  which  the  plaintiffs  appeal. 

H»  P.  Barber,  for  Appellant 

1.  By  section  forty-five  of  the  Practice  Act  objection  to  a 
misjoinder  or  nonjoinder  of  parties  not  apparent  on  the  record 
must  be  taken  by  answer,  or  ''  the  defendant  shall  be  deemed 
to  have  waived  the  same."  (1  Cal.  175;  4  Id.  313;  6  Id.  164; 
16  Id.  557.) 
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n.  The  plaintiff  Eowe  is  admitted  to  have  been  in  actual 
possession  from  1853  up  to  1859,  the  time  of  the  eviction. 
His  possession  was  long  anterior  to  that  of  defendants,  and 
as  no  evidence  was  given  by  them  tending  to  show  any  right 
of  possession  it  is  difficult  to  conceive  why  he  was  not  entitled 
to  recover  the  possession  of  the  entire  premises.  (Touchard 
V.  Crow,  20  Cal.  150;  Clark  v.  Huber,  Id.  196.) 

He  was  a  tenant  in  common,  and  the  possession  of  one 
tenant  in  common  is  the  possession  of  all.  (Waring  v.  Crow^ 
11  Cal.  366.)  And  ejectment  under  our  system  is  a  mere 
possessory  action.     (Yount  v.  Howell,  14  Cal.  466.) 

Caleb  Doraeyy  for  Bespondents. 

Appellants  contend  that  if  any  of  the  matters  stated  in 
section  forty  of  the  Practice  Act  do  not  appear  on  the  face  of 
the  complaint,  but  in  reality  exist,  the  objection  to  those 
matters  if  not  taken  by  demurrer  or  answer  is  waived. 
[635]  How  such  an  objection  *could  be  taken  either  by 
demurrer  or  answer  I  cannot  perceive.  The  matters 
in  the  complaint  to  which  objections  can  be  taken,  either  by 
demurrer  or  answer,  must  appear  on  the  face  of  the  complaint, 
or  be  within  the  knowledge  of  defendants.  In  this  case,  the 
want  of  common  interest  in  the  subject  matter  in  dispute  on 
the  part  of  plaintiffs  was  not  discovered  until  it  was  disclosed 
by  tiie  evidence  adduced  at  the  trial.  As  those  matters  did 
not  appear  on  the  face  of  the  complaint,  and  were  not  within 
the  knowledge  of  defendants,  it  was  impossible  to  take  the 
objection  by  answer.  Whenever  the  want  of  common  in- 
terest on  the  part  of  plaintiff,  during  the  progress  of  the  case, 
is  discovered  from  the  evidence,  a  motion  for  a  nonsuit  is 
proper.  (McDonald  (k  Blackburn  v.  The  Bear  River  and 
Auburn  W.  &  M.  Co.,  13  Cal.  238.) 

Although,  under  our  statute,  joint-tenants  and  tenants  in 
common  can  jointly  or  severally  bring  or  defend  any  civil 
action,  still  when  the  action  is  brought  jointly  they  must 
prove  a  joint  interest  in  all  to  enable  them  to  recover;  for  if 
all  do  not  recover  none  can. 

Cope,  J.  delivered  the  opinion  of  the  Court— Field,  C.  J. 
^.oncurring. 
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This  is  an  action  to  recover  possession  of  a  mining  claim  in 
the  oonnty  of  Calaveras.  The  appeal  is  from  a  judgment  of 
nonsuit,  and  the  only  question  is  whether  the  nonsuit  was 
properly  granted.  It  was  granted  on  the  ground  of  a  mis- 
joinder of  parties,  there  being  as  to  some  of  the  parties  plain- 
tiff no  evidence  of  any  interest  in  the  snbiect  matter  of  the 
suit. 

By  the  forty-fifth  section  of  the  Practice  Act  objections  to 
the  misjoinder  or  nonjoinder  of  parties  must  be  taken  either 
by  demurrer  or  by  answer,  and  if  not  so  taken  are  to  be 
deemed  waived.  In  this  case  the  objection  was  not  taken  by 
demurrer  or  by  the  answer,  and  we  are  of  opinion  that  the 
nonsuit  ought  not  to  have  been  granted  except  as  to  the 
parties  who  failed  to  establish  an  interest  in  the  property. 
It  is  admitted  that  as  to  the  plaintiff  Eowe  the  evidence  was 
sufficient,  and  under  the  statute  no  question  of  a  misjoinder 
could  arise  at  the  trial  preventing  a  recovery  on  his  part. 
His  position,  according  to  the  complaint,  was  that  of  a  tenant 
in  common  with  the  other  plaintiffs,  and  as  against 
mere  ^trespassers,  as  the  defendants  would  seem  to  [636] 
be,  there  can  be  no  doubt  of  his  right  to  recovei^. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial. 


PIEECE  V.  JACKSON. 

Rbvixw  on  Afpxal. — On  appeal  by  a  plaintiff  from  an  order  OTerrnling  a  motion 
for  new  trial,  made  by  him  npon  the  ground  of  insnfflciency  of  the  evidence  to 
justify  the  verdict,  an  exception  taken  by  defendant  on  the  trial  to  the  competency 
of  a  witness  who  testifM  for  plaintiff  will  not  be  considered.  McClotid  v.  0*Neal, 
16  Gal.  392,  affirmed  on  this  point. 

Waxvzb  of  Gbace  on  Note. — One  partner  may  waive  grace '  upon  a  Arm  note 
made  by  him,  and  where  such  note  is  made  payable  on  demand  without  grace  an 
action  upon  it  oommenoed  the  next  day  after  its  execution  is  not  prematurely 
brought. 

FkBM  Liable  fob  Note  made  bt  Pabtnzb.— M.  and  J.  were  partners,  and  in  the 
regular  course  of  their  business  as  storage  merchants,  of  which  M.  had  the  man- 
agement, received  from  plaintiff  for  storage  a  lot  of  grain,  M.  receipting  for  it  in 
the  firm  name.  Afterwards,  the  grain  having  been  lost  or  converted,  M.  executed 
to  plaintiff  a  firm  note  for  its  value.  In  an  action  upon  this  note  J.  defended  for 
himself,  averring  that  the  note  was  in  effect  the  individual  note  of  M.,  and  not 
binding  on  the  firm,  and  introduced  as  evidence  certain  accounts  respecting  the 
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transaotioii  kept  by  M.,  purporting  to  be  between  plaintiff  and  M.  individuail7> 
and  also  letters  from  M.  to  plaintiff;  showing  that  K.  had  separate  dealings  with 
plaintiff,  and  had  designedly  kept  J.  in  ignorance  respecting  the  grain  transaction: 
ffeld,  that  the  note,  from  the  circumstances  under  which  it  was  made,  was  the  note 
of  the  firm,  on  which  J.  was  liable;  that  the  onuB  was  on  him  to  show  a  discharge 
from  this  liability,  and  that  the  evidence  introduced  was  insufficient  for  this 
purpose. 

Appeal  from  the  Seventh  Judicial  District. 

The  suit  is  brought  upon  a  promissory  note  for  15,000, 
signed  "Jackson  &  McComb,*' payable  to  the  plaintiff  on 
demand,  without  grace.  The  note  is  dated  February  12th, 
1861,  and  the  complaint  was  filed  the  next  day,  Feb.  13th. 

McComb  made  default.  The  answer  of  Jackson  does  not 
deny  that  he  and  McComb  were  partners  at  the  date  of  the 
note,  but  alleges  in  avoidance  that  the  note  was  given,  not  for 
a  partnership  debt,  but  for  the  individual  debt  of  McComb; 
that  McComb  was  the  agent  for  Pierce,  and  in  that  capacity 
had  the  control  of  moneys  of  the  plaintiff  which  were 
£637]  loaned  to  sundry  persons  on  pledges  *of  grain  held  as 
collateral  security,  and  that  the  plaintiff  had  after- 
wards sold  the  grain  and  appropriated  the  proceeds,  but  still 
retained  the  notes,  and  claimed  that  they  were  unpaid,  and 
that  the  promissory  note  in  contest  was  made  to  cover  the 
balance  alleged  to  be  due  to  the  plaintiff  on  these  trans- 
actions, which  it  avers  were  not  transactions  of  the  firfn,  but 
grew  entirely  out  of  the  dealings  between  the  plaintiff  and 
his  agent,  McComb.  The  answer  also  sets  up  the  circum- 
stances under  which  the  note  was  made,  alleging  that  it  was 
done  privately  between  plaintiff  and  McComb,  and  that  Jack- 
son knew  nothing  of  it  until  after  the  attachment  in  this  cause 
was  issued,  and  as  a  deduction  that  the  plaintiff  and  McComb 
had  conspired  to  cheat  and  defraud  him  by  the  execution  of 
the  note. 

The  replication  denies  the  agency  of  McComb,  and  avers 
that  the  grain  was  deposited  in  the  warehouse  of  Jackson  & 
McComb,  and  plaintiff  held  their  warehouse  receipts  for  it; 
that  whilst  they  so  held  it  on  storage  for  the  plaintiff  they  sold 
a  portion  of  it,  and  converted  the  proceeds  to  their  own  use 
without  the  knowledge  or  consent  of  the  plaintiff;  that  they 
shipped  the  remainder  of  it  to  the  plaintiff,  at  San  Francisco, 
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without  his  knowledge,  and  without  informing  him  what  grain 
it  was,  and  directed  him  to  sell  it  for  their  account,  which  he 
did,  and  accounted  to  them  for  the  proceeds,  which  they 
converted  to  their  own  use;  that  the  note  in  contest  was 
given  to  cover  the  amount  thus  received  by  Jackson  &  Mc- 
Oomb  from  the  sales  of  grain  stored  in  their  warehouse  in  the 
plaintiff's  uame,  and  for  his  account.     • 

The  replication  admits  that  the  execution  of  the  note  was 
intentionally  concealed  from  Jackson,  not  from  any  fraudulent 
purpose,  but  because  the  plaintiff,  knowing  the  firm  to  be  in 
failing  circumstances,  was  apprehensive  that  Jackson  might 
dispose  of  his  property  to  defeat  an  attachment. 

On  the  trial  the  note  was  put  in  evidence,  and  McComb, 
under  exception  of  defendant  to  his  competency,  was  ex- 
amined as  a  witness  for  the  plaintiff,  and  his  testimony 
sustained  the  allegations  of  the  replication. 

Plaintiff  also  introduced  in  evidence  the  warehouse  receipts 
for  the  grain,  executed  in  the  firm  name,  and  showed 
that  the  grain  *was  received  and  stored  in  the  regular     [638] 
course  of  the  partnership  business. 

The  defendant  introduced  witnesses  to  impeach  McComb; 
and  also,  to  show  that  the  grain  was  not  stored  on  partnership 
account,  put  in  evidence  the  accounts  kept  with  plaintiff,  some 
of  which  were  in  the  name  of  McComb  alone,  and  letters 
addressed  by  him  to  plaintiff,  showing  that  some  of  his 
(McComb's)  transactions  were  independent  of  Jackson,  and 
were  kept  from  his  knowledge;  and  also  other  proof,  tending 
to  show  collusion  between  plaintiff  and  McComb  to  defraud 
Jackson. 

As  V>  what  was  done  with  the  grain  after  it  was  stored  there 
was  no  direct  evidence,  except  that  of  McComb,  who  testified 
that  it  was  sold,  and  the  proceeds  applied  to  the  use  of  the 
partnership. 

The  jury  found  a  verdict  for  defendant.  Plaintiff  moved 
for  a  new  trial,  which  was  denied,  and  from  this  order  he 
appeals. 

Crockett  &  Crittenden^  lot  Appellant. 

I.  Upon  the  pleadings  and  the  undisputed  facts  the  judg- 
ment should  be  reversed.    First — ^The  defendants  were  part- 
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ners  in  the  storage  aad  oommission  business,  and  had  a 
warehouse  for  storage,  at  Suisun  City,  at  the  date  of  the  note 
sued  upon,  and  at  the  date  of  the  transactions  out  of  which 
the  note  grew.  Second — ^The  note  was  executed  and  delivered 
during  the  existence  of  the  partnership.  This  is  admitted 
in  the  answer.  Third — The  plaintiff  had  loaned  money  to 
sundry  persons,  whose  names  are  stated  in  the  answer,  and 
as  a  security  for  his  advances  a  large  amount  of  grain  was 
pledged  to  him,  which  he  caused  to  be  stored  for  his  account 
in  the  defendants'  warehouse,  and  for  which  he  holds  the 
warehouse  receipts,  which  receipts  were  produced  by  him  on 
the  trial.  Fourth — The  grain  disappeared  from  the  ware- 
house, and  has  been  sold  by  some  one.  The  defendant,  Jack- 
son, says  it  was  received  and  sold  by  the  plaintiff,  and  that 
he  used  the  pioceeds  for  his  own  use. 

The  defendant  has  entirely  failed  to  show  in  any  method 
that  the  plaintiff  received  to  his  own  use  a  single  dollar  of 
the  proceeds  of  the  grain.     The  burden  of  proof  is  on  him. 

The  production  of  the  note  made  Skprima/aeis  case 
[639]  for  the  *plaintiff.  In  avoidance,  the  defendant  alleges 
that  the  note  was  given  to  cover  an  assumed  liability 
of  the  defendants,  because  of  their  alleged  conversion  of  the 
grain  and  its  proceeds  to  their  own  use;  whereas,  the  answer 
avers  the  grain  and  its  proceeds  were  in  fact  converted  by 
the  plaintiff  to  his  own  use.  The  replication  denies  this,  and 
the  defendant  has  utterly  failed  to  prove  it.  On  the  contrary, 
the  only  proof  in  the  cause  on  this  point  clearly  establishes 
that  the  defendants  converted  the  proceeds  to  their  own  use. 

The  case  then  is  this:  Defendants  were  warehousemen,  and 
received  on  storage  for  the  plaintiff  certain  grain,  for^which 
they  issued  to  him  warehouse  receipts,  which  he  still  holds; 
the  defendants  fraudulently  and  in  violation  of  their  duty  sold 
the  grain  and  used  the  proceeds;  they  thereby  became  liable 
to  the  plaintiff  for  the  value  of  the  grain,  and  as  evidence 
of  this  liability,  and  in  consideration  of  it,  one  of  the  part- 
ners, during  the  partnership,  executed  to  the  plaintiff,  in  the 
name  of  the  firm,  the  promissory  note  sued  upon. 

The  verdict  is,  therefore,  not  simply  against  the  weight  of 
evidence,  but  is  wholly  unsupported  by  any  evidence,  and 
should  be  set  a^ide,  aod  a  new  trial  awarded. 
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n.  A  partner  clearly  has  the  right  to  waive  grace  upon  a 
note  made  by  him  in  the  firm  name.  There  is  no  force  in  the 
objection  that  the  suit  was  prematurely  brought. 

in.  Whether  McComb  was  a  competent  witness  is  imma- 
terial for  the  purposes  of  this  appeal.  (McCloud  v.  O'Neal, 
16  Oal.  392.) 

John  Cktrrey,  for  Eespondent. 

I.  The  defendant  McComb  who  had  made  default,  was  in- 
terested in  the  event  of  the  action  against  his  co-defendant, 
And  was  an  incompetent  witness  for  plaintiff.  (Washburn  v. 
Alden,  5  Cal.  463;  Easterly  v.  Basignano,  20  Id.  489;  Lucas 
V.  Payne,  7  Id.  92,  96;  GcUes  v.  Nash,  6  Id.  194;  Pr.  Act, 
sees.  392,  393;  1  Greenl.  Ev.  sees.  390,  391;  Jones  v.  Post,  4 
Cal.  14.) 

n.  The  action  on  the  note  in  question  was  prematurely 
commenced. 

^One  partner  of  a  firm,  such  as  that  of  Jackson  &  [640] 
McComb,  when  dealing  with  a  person  knowing  the 
character  of  the  business  of  such  firm,  has  not  the  authority, 
by  reason  of  his  partnership  relation,  to  waive  the  commercial 
days  of  grace  incident  to  a  promissory  note.  Before  McComb 
could  waive  the  days  of  grace  which  the  law  of  the  land  gave 
to  Jackson  &  McComb,  as  the  makers  of  a  promissory  note, 
it  must  appear  that  he  had  express  authority  from  Jackson  so 
to  do,  or  that  it  had  been  the  practice  of  such  firm  thus  to  do, 
to  a  degree  from  which  the  necessary  authority  could  justly 
be  inferred.  In  this  case  no  such  authority,  express  or  im- 
plied, was  proved,  and  therefore  it  must  be  presumed  none 
existed. 

in.  The  verdict  and  judgment  rendered  in  the  case  were 
not  only  warranted,  but  were  demanded  by  the  evidence. 

A  Court  is  not  authorized  to  set  aside  a  verdict  of  a  jury 
because  they  find  otherwise  than  the  Court  would  have  found. 
This  is  the  rule  laid  down  by  many  authorities.  (See  3 
Graham  &  Waterman  on  New  Trials,  1283,  etc.) 

The  jury  had  the  right  and  was  in  duty  bound  to  decide 
upon  the  credibility  of  the  witnesses,  and  having  decided 
against  the  credibility  of  McComb,  their  verdict  is  conclusive. 
<3  Graham  &  Waterman  on  New  Trials,  1261-1283;  Carstairs 
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V.  Siein,  4  Maule  &  Selwyn,  192;  Dickson  v.  Parker^  3  How., 
Miss.,  219;  Eatxm  v.  Burton,  2  Hill,  578;  WincheUY.  Latham, 
6  Cow.  682;  Fleming  v.  HoUenback,  7  Barb.  275;  cases  cited 
in  3  Graham  &  Waterman  on  New  Trials,  1241-1256;  3  Hill, 
251;  Sped  v.  Hoyt,  3  Cal.  420;  BarOeU  v.  Hogdm,  Id.  59; 
Drake  v.  Palmary  2  Id.  182;  DvM  v.  B,  B.  and  A.  Mining  Co., 
5  Id.  85, 

Cope,  J.  deliyered  the  opinion  of  the  Court — Field,  C.  J» 
concurring. 

We  do  not  see  how  the  verdict  in  this  case  can  be  sustained. 
The  question,  as  between  the  plaintiff  and  Jackson,  is  whether 
the  latter  is  responsible  for  the  grain  stored  in  the  warehouse 
of  himself  and  McComb  on  account  of  the  former.  Jacksou 
and  McComb  were  partners,  and  the  grain  was  stored  in  the 
regular  course  of  their  business,  and  receipts  were  given  for 
it  in  their  name.  The  charges  of  fraud  and  collusion 
[641]  on  the  part  of  the  plaintiff  and  *McComb  do  not,  in 
our  opinion,  affect  the  question  of  the  liability  of 
Jackson.  The  fact  that  the  grain  was  stored  as  stated  is 
clearly  proved,  and  the  only  way  to  meet  it  is  to  show  that 
the  liability  incurred  has  been  discharged.  The  onus  rests 
upon  the  party  asserting  it,  and  the  efforts  made  to  discredit 
the  testimony  of  McComb  proves  nothing  upon  the  subject. 
The  attempt  at  the  trial  was  to  show  that  Jackson  had  no 
connection  with  the  transaction,  but  the  evidence  was  ob- 
viously insufficient  for  that  purpose.  As  against  the  fact  that 
the  grain  was  received  and  receipted  for  in  the  partnership 
name,  the  evidence  relied  on  is  entitled  to  no  weight.  It 
consists  of  accounts  kept  in  the  name  of  McComb  alone,  and 
letters  addressed  by  him  to  the  plaintiff,  in  all  of  which  there 
is  nothing  repugnant  to  the  position  that  Jackson  was  a  party. 
It  may  be  that  there  were  transactions  between  the  plaintiff 
and  McComb  to  which  he  was  not  a  party,  but  there  is  no 
evidence  that  the  storage  of  the  grain  was  other  than  a  part- 
nership matter.  As  to  what  was  done  with  the  grain,  the 
evidence,  so  far  as  there  is  any  evidence  on  the  point,  shows 
that  it  was  sold,  and  the  proceeds  applied  to  the  use  of  the 
partnership. 

The  objection  that  the  suit  was  prematurely  brought  ia 
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untenable;  and  the  objection  to  the  competency  of  McComb 
as  a  witness  is  not  available  on  this  appeal.     (McClovdy, 
aNeal,  16  Cal.  392.) 
Judgment  reversed,  and  cause  remanded  for  a  new  trial. 

On  application  by  respondent  for  a  modification  of  the 
judgment — Per  Cope,  J.  Field,  C.  J.  concurring. 

The  petition  in  this  case  does  not  ask  a  rehearing,  but  a 
modification  of  the  judgment,  so  as  to  allow  the  defendant, 
Jackson,  to  amend  his  answer  in  certain  particulars.  The 
Court  below,  independent  of  any  direction  on  our  part,  has 
full  power  to  allow' the  amendment,  but  there  is  no  impro- 
priety in  giving  the  direction,  and  we  shall  therefore  do  so. 
The  costs  in  the  case  will  abide  the  event  of  a  new  trial. 


♦CITT  OP  OAKLAND  v.  CAEPENTIEB  d  cd.   [642] 

tntiNa  ASIDE  Gbant.— A  complami  in  equity,  filed  for  the  pnrpoee  of  setting 
abide  a  grant,  on  the  ground  that  it  was  obtained  by  fraud,  must  state  specifically 
and  definitely  the  facts  constituting  the  fraud. 

ViUDiTT  OF  Act  of  Lboislatubb.— The  yalidity  of  a  public  act  of  the  Legislature 
13  in  no  respect  impaired  by  the  knowledge  or  ignorance  at  the  time  of  the  action 
of  the  Legislature  in  passing  it  on  the  part  of  the  parties  who  may  be  afiected  by 
its  operation. 

Yon>  GBAm'  bt  Municipal  Cobpobation.^A  municlx)al  corporation  cannot  invoke 
the  aid  of  a  Court  of  Equity  to  set  aside  a  grant  made  by  its  authorities  when  the 
grant  is  void.  Such  a  grant,  being  a  nullity,  casts  no  cloud  upon  the  title  of  the 
corporation,  and  offers  no  embarrassment  to  the  exercise  of  its  legitimate  functions. 

Voidable  Geant.— Where  the  Board  of  Trustees  of  a  municipal  corporation  makes 
a  grant  of  its  franchises  and  lands  which  is  not  void,  but  only  voidable,  the 
corporation  cannot  obtain  the  aid  of  a  Court  of  Equity  to  set  aside  the  grant 
witiiont  doing  equity— that  is,  without  tendering  compensation  to  the  grantee  for 
the  expenditures  which  he  may  have  incurred  under  the  grant,  relying  upon  its 
validity. 

Von>  AND  VoiDABLB  Obddtancbs.— The  Trustees  of  the  town  of  Oakland,  in  1852, 
by  ordinance,  granted  to  the  defendant,  H.  W.  Carpentier,  certain  franchises  and 
lands,  on  condition  that  the  grantee  should  erect  certain  wharves  and  other  im- 
provements, and  pay  to  the  town  a  certain  per  centago  of  the  whar&ge  received. 
In  1853  the  Board  of  Trustees  ratified  and  confirmed  the  ordinance.  In  1857,  and 
after  Carpentier,  supposing  the  grant  to  be  valid,  had  made  expenditures  in  erect- 
ing the  wharves  and  improvements  required  by  the  ordinance,  the  city  of  Oakland, 
the  corporation  which  had  succeeded  to  the  rights  and  interests  of  the  town  of 
Oakland,  commenced  suit  for  the  purpose  of  having  the  grant  set  aside,  on  the 
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groond  that  it  was  obtained  by  fraud,  and  oonstitated  a  dond  on  the  city's  title: 
Held,  that  if  the  ordinances  granting  the  franchises  and  lands  were  void,  there  was 
no  occasion  for  the  interference  of  equity;  that  if  they  were  only  yoidable,  its 
interference  could  not  be  invoked  until  equity  was  done  by  the  city,  by  placingp  or 
offering  to  place,  the  grantee,  who  had  relied  upon  the  acts  of  the  agents  of  the 
town,  in  the  same  position  which  he  would  have  occupied  but  for  his  reliance  npoD 
their  yalidity. 

Appeal  from  the  Third  Judicial  District. 

The  facts  are  stated  in  the  opinion.  The  case  was  before 
this  Court  at  the  April  Term,  1857,  on  appeal  from  an  order 
sustaining  a  demurrer  to  the  complaint,  a  report  of  which  will 
be  found  in  13  Gal.  540.  A  trial  was  subsequently  had  in  the 
lower  Court,  resulting  in  a  judgment  for  the  plaintiff,  from 
which  the  present  appeal  is  taken  by  defendants. 

[643]'        *fV.  H.  Patterson,  for  Appellants. 

I.  The  lands  in  controversy  are  partly  swamp  and  over- 
fl'?wed  lands,  and  partly  lands  between  high  tide  mark  and 
ship  channel  of  the  bay  of  San  Francisco.  Hence  the  title 
to  a  part  thereof,  and  dominion  oyer  such  portion,  was  in  the 
State  of  California.  (PoUarda  Lessee  v.  Hagan,  3  How.  212; 
HMiday  v.  FrisUe,  15  Cal.  630.) 

The  State  could  grant  that  portion  of  the  lands  to  whiclx 
she  had  title,  and  the  right  to  erect  and  maintain  wharves,  ai^d 
collect  wharfage,  to  the  town  of  Oakland.  (Gardiner's  Insti- 
tutes, 273;  Sizcramento  v.  The  New  Worldy  4  Cal.  41,  45;  see 
the  statute  under  which  that  case  was  decided.  Session  Laws 
of  1852,  p.  195,  sec.  7.) 

The  proprietor,  (the  State,)  by  law  of  May  4th,  1852, 
granted  said  lands  in  fee  to  the  town  of  Oakland.  Section 
one  incorporates  a  certain  territory  as  the  town  of  Oakland, 
ship  channel  being  one  of  the  boundaries  of  the  territory; 
section  two  vests  corporate  powers  in  a  Board  of  five  Trus- 
tees; section  three  is  as  follows: 

*'  The  Board  of  Trustees  shall  have  power  to  lay  out,  make, 
open,  widen,  regulate,  and  keep  in  repair,  all  streets,  etc., 
wharves,  docks,  piers,  slips,  etc.,  and  to  authorize  the  con- 
struction of  the  same,  and  with  a  view  to  facilitate  the  con- 
struction of  wharves  and  other  improvements  the  lands  lying 
within  the  limits  aforesaid,  between  high  tide  and  ship  chan- 
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nel,  are  hereby  granted  and  released  to  said  town;  provided^ 
that  said  lands  shall  be  retained  by  said  town  as  common 
property,  or  disposed  of  for  the  purposes  aforesaid,  to  reg- 
ulate and  collect  wharfage  and  dockage.'' 

This  was  a  grant  of  a  present,  immediate,  and  vested  in- 
terest, from  the  proprietor  to  a  party  capable  of  receiving  it. 
(For  similar  grants,  see  Lester's  Land  Laws,  p.  61,  sec.  8; 
Laws  of  California  of  1851,  p.  309,  sec.  2;  DoU  v.  Meadovy  16 
Cal.  295,  and  cases  cited  by  the  Court;  Holliday  v.  Friahie^ 
15  Id.  630.) 

By  that  statute  there  is :  first,  a'  grant  to  the  town  of  Oak- 
land and  its  grantees  of  a  portion  of  the  lands  in  controversy; 
second,  the  right  to  erect  and  maintain  wharves  and  collect 
wharfage;  third,  express  authority  to  the  town  to  dispose  of  the 
thing  granted  for  the  purpose  of  facilitating  the  con- 
struction of  wharves,  and  *other  improvements.  Such  [644] 
disposition  might  be :  first,  by  absolute  sale  of  the 
whole  or  a  part;  second,  by  lease  for  a  term  of  years  at  a 
fixed  rent;  third,  by  grant,  absolute,  as  was  done  by  the  ordi- 
nance. (Argentic.  City  of  San  PranmcOy  16  Cal.  255;  Angell 
k  Ames  on  Corporations,  153,  159,  3d  ed.) 

We  quote:  **  Corporations  aggregate  have  at  common  law 
an  incidental  right  to  alien  or  dispose  of  their  lands  and  chat- 
tels, unless  specially  restrained  by  their  charters  or  positive 
statute.  Lidependent  of  positive  law,  all  corporations  have 
the  juS'disponendi,  neither  limited  as  to  object,  nor  circum- 
scribed as  to  quantity."  (2  Kent's  Com.  227;  The  Mayor, 
etc.y  V.  Lavjiouy  1  Ves.  &  Beames,  226;  Binney'a  Case,  2  Bland's 
Ch.  142.) 

''  A  corporation  authorized  to  dispose  of  its  property  may, 
in  general,  dispose  of  any  interest  in  the  same  it  may  deem 
expedient,  having  the  same  power  in  this  respect  as  an  indi- 
vidual." ( Reynolds  v.  Com,  of  Stark  Co,,  5  Ham.,  Ohio,  205.) 
Thus  it  may  lease,  grant  in  fee,  or  tail,  or  for  term,  or  life. 
(Jackson  v.  Broum,  5  Wend.  590;  8  Watts,  Pa.,  385;  Coke 
Lytdeton,  44  a,  300,-401,  325  6,  341 6,  342;  1  Kid  on  Cor.  108, 
116.) 

Not  having  established  a  different  rule  by  statute  in  this 
State,  the  authorities  above  referred  to  govern  in  this  case. 
But  in  the  present  case  we  are  not  driven  to  rely  upon  the  com- 
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mon  law  authorities,  because  the  power  of  disposing  of  all  that 
was  granted  to  the  corporation  of  Oakland  is  expressly  given, 
and  the  term  is  not  specified  or  restricted. 

The  disposition  of  the  property,  etc.,  made  by  the  ordi- 
nance was  a  strict  compliance  with  the  object  for  which  the 
State  made  the  grant  to  Oakland. 

II.  The  ordinances  of  the  town  of  Oakland  granting  to 
defendant,  H.  W.  Carpentier,  the  lands,  etc.,  were  ratified 
and  confirmed  by  the  act  of  the  Legislature  of  May  15th,  1861, 
amending  the  charter  of  the  city  of  Oakland. 

That  the  act  is  sufficient  on  its  face  to  ratify  and  confirm 
said  ordinances,  and  that  the  municipal  corporation  of  Oak- 
land was  under  the  control  of  the  Legislature,  which  body 
had  power  and  authority  to  confirm,  ratify,  and  validate  such 
ordinances,  is  settled  by  the  following  authorities: 
[645]  31oore  v.  Patch,  12  Gal.  265;  ^Cowell  v.  Daub,  Id.  273; 
Sedg.  on  Stat.  199;  Hart  v.  BurneU,  15  Gal.  612.  And 
such  ratification  and  confirmation  took  efiect  without  any 
action  on  the  part  of  the  corporation  of  Oakland. 

The  attempt  to  show  that  this  act  was  passed  by  fraud 
utterly  fails.  When  and  how  were  the  one  hundred  and 
sixteen  legislators  corrupted,  defrauded,  or  deceived  into 
voting  for  the  act?  How  and  by  whom  was  the  Governor 
induced  to  approve  of  it?  The  proposition  that  an  enactment 
of  the  law-makers  can  be  disregarded  and  set  aside  upon 
evidence  that  Garpentier  concealed  from  one  of  the  legislators, 
who  introduced  it,  the  object  intended  by  its  passage,  is  too 
absurd  to  be  worthy  of  the  consideration  of  a  Gourt. 

If  a  law  of  our  State  is  to  be  set  aside  and  disregarded  on 
such  pretexts,  upon  no  proof,  but  upon  a  suspicion  of  fraud, 
we  shall  expect  to  see  the  entire  enactments  of  the  Legislature 
set  aside  by  a  bill  in  equity.  Gouceding,  for  the  sake  of  the 
argument,  that  this  confirmatory  statute  might  be  set  aside 
for  fraud,  it  must  be  fraud  in  fact.  It  must  be  clearly  and 
unmistakably  shown  that  enough  of  the  legislators  who  voted 
for  it  to  secure  its  passage  so  voted  because  they  were  deceived 
or  corrupted,  neither  of  which  can  be  assumed,  and  neither 
was  attempted  to  be  proven.  If,  as  we  insist,  this  statute  is 
a  law,  and  to  be  upheld,  there  is  an  end  to  plaintiff's  case,  as 
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it  ratifies  and  makes  valid,  not  only  the  ordinance  of  May 
17th,  1852,  but  also  the  ordinance  of  August  27th,  1853. 

Another  proposition  to  be  considered  is  whether  a  void  act 
can  be  ratified — not  because  the  question  properly  arises  in 
the  case,  but  because  it  is  claimed  to  by  the  plaintiff,  li  is 
contended  that  the  doctrine  which  denies  the  confirmation  of 
a  void  act,  as  between  private  parties,  can  be  successfully 
invoked  in  the  case  of  a  ratification  by  the  sovereign.  We 
have  been  unable  to  find  a  single  authority  to  sustain  this 
position;  but,  on  the  other  hand,  many  which  draw  the  dis- 
tinction between  the  two  cases,  and  with  unanswerable 
reasoning  aj£nn  the  validity  of  the  ratification  by  the  sov- 
ereign of  a  void  act.  (Wilkinson  v.  Ldand,  2  Pet.  627;  Watson 
V.  Mercer,  8  Id.  88;  Hesay.  Wertz,  4  Sergt.  &  R.  356;  Comyn's 
Dig.  confirmation  D;  1  Eol.  483,  b.  5;  Payne  v.  TreadweU,  16 
Cal.  233.) 

*III.    Plaintiff  does  not  offer  to  do  equity,  and     [646] 
cannot  therefore  have  any  standing  in  a  Court  of 
Equity.     The  following  facts  are  established  by  admissions 
in  the  pleadings,  and  by  the  findings  of  the  Court: 

lat.  That  in  1852  the  town  of  Oakland  had  no  wharves, 
no  funds,  and  no  ability  to  erect  such  wharves  or  a  school- 
house.  2d.  That  at  the  time  of  the  passage  of  the  ordinance 
of  May,  1852,  the  whole  of  the  land  granted  by  the  Legisla- 
ture was  not  worth  to  exceed  $5,000.  3d.  That  H.  W. 
Carpentier  complied  strictly  with  the  terms  and  conditions 
of  said  ordinance.  4th.  That  Carpentier  in  pursuance  thereof, 
in  1852,  erected  a  school-house  at  an  expenditure  of  $1,600, 
and  in  the  same  year  erected  wharves  at  a  cost  of  $40,000; 
that  such  school-house  was  accepted  and  used  by  plaintiff  pp 
to  the  filing  of  the  complaint  (and,  as  appears  by  the  testi- 
mony, up  to  the  time  of  the  trial.)  5th.  That  no  part  of 
such  expenditures  has  been  returned  to  the  defendants,  either 
from  receipts  from  the  wharves  or  by  voluntary  payment  by 
plaintiff.  6th.  That  the  erection  of  such  wharves  materially 
contributed  to  the  growth  and  prosperity  of  Oakland.  7th. 
That  defendants  have  kept  said  wharves  in  repair  and  subject 
to  the  use  of  the  public.  8th.  That  unreasonable  tolls, 
wharfage,  or  dockage,  have  not  been  charged  at  such  wharves. 
9th.    That  the  plaintiff  has  derived  revenue  therefrom,  by  the  . 
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imposition  and  collection  of  taxes,  and  by  the  receipt  of  two 
per  cent,  of  the  gross  amount  of  wharfage,  etc. 

If  there  was  any  fraud  or  misconduct,  the  corporation  of 
the  town  of  Oakland,  and  its  successor,  the  city  of  Oakland, 
pailiicipated  in  the  fraudulent  act,  and  derived  benefit  there- 
from. 

The  interposition  of  Courts  of  Equity  is  governed  by  an 
''anxious  attention  to  the  claims  of  equal  justice,  and  there- 
fore it  may  be  laid  down  as  an  universal  rule,  that  they  will 
not  interfere  unless  the  plaintiff  consents  to  do  that  which  the 
justice  of  the  case  requires  to  be  done."  •  (Fonblanque's  Eq. 
219;  Francis'  Maxims.) 

It  is  not  necessary  to  argue  that  the  corporation  ought  not 
to  retain  the  school-house  and  the  wharves  erected  with 
defendant's  money  without  returning  the  principal  and  in- 
terest. 
[647]  *The  maxim,  *  *  He  who  seeks  equity  must  do  equiiy, " 
lies  at  the  foundation  of  equity  jurisprudence.  (3 
Sand.  S.  C.  671;  1  Sto.  Eq.  Jur.  sec.  64,  p.  76,  and  cases, 
note  5.)  And  for  not  making  the  offer  of  payment,  plaintiff's 
bill  should  be  dismissed,  and  final  judgment  rendered  for  the 
defendant.  (1  Sto.  Eq.  Jur.  sec.  301;  4  Brown's  Ch.  436;  1 
Johns.  Ch.  367;  5  Id.  142.) 

lY.  The  several  charges  of  fraud,  as  averred  or  attempted 
to  be  averred  in  the  complaint,  are  not  sustained.  The  first 
charge  is  that  by  fraud  and  collusion  Carpentier  procured  the 
passage  of  the  act  of  incorporation  without  the  consent  of 
the  people  of  the  town,  etc.  We  answer:  Ist.  The  fraud 
charged  was  not  upon  the  town  of  Oakland,  or  the  inhabitants 
thereof,  as  neither  had  any  estate  in  the  water  front,  nor  any 
privileges  of  which  to  be  defrauded.  The  fraud,  if  any,  was 
upon  the  State,  because  a  grant  of  the  lands,  wharf  privileges, 
and  corporate  powers,  was  obtained  from  the  State,  and  not 
from  the  inhabitants  of  Oakland,  and  the  State  is  not  a  party 
complaining.  2d.  If  the  Act  of  1852  was  void  for  fraud, 
then  plaintiff  had  no  standing  in  Court,  and  no  title  to  be 
affected  by  this  action,  or  by  the  acts  complained  of.  3d. 
The  charge  is  unsupported  by  any  evidence. 

The  next  charge  is  that  Carpentier  fraudulently  procured 
the  election  of  a  majority  of  the  Trustees  under  the  charter 
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of  1852,  and  that  two  of  the  Trustees  were  partners  of  de- 
f  sndant.  The  charge  that  he  procured  their  election  is  wholly 
unsupported  by  the  evidence.  It  is  not  shown  that  he  even 
resorted  to  any  of  the  usual  modes  of  carrying  an  election. 
He  is  not  shown  to  have  even  voted  himself;  and  the  most  he 
is  shown  to  have  done  was  to  have  had  one  or  two  tickets  in 
his  possession.  It  is  not  claimed  that  the  other  two  Trustees 
were  corrupted,  or  under  the  influence  of  the  defendant,  and 
they  composed  one-half  of  the  Board  who  were  elected  and 
qualified.  But  it  is  said  that  the  first  two  were  partners  of 
the  defendant,  not  in  procuring  the  ordinances  complained  of, 
but  in  the  sale  of  lands.  There  is  no  evidence  of  it.  The 
whole  charge  is  unsupported. 

The  next  charge  is  that  Carpentier  procured  fraudulently 
the  passage  of  the  ordinance  of  May  17th-18th,  1852.  The 
ordinance  passed  by  unanimous  vote — ayes  and  noes 
being  called.  It  was  *not  adopted  hastily — it  was  re-  [648] 
considered  and  amended.  No  promise  or  inducement 
was  held  out  to  the  Board  of  Trustees,  or  any  member  thereof, 
to  secure  its  passage.  Within  the  corporate  limits  were  about 
thirty  or  forty  inhabitants,  all  told,  two  houses,  and  a  half 
dozen  shanties.  It  possessed  no  school-house,  no  wharves, 
and  no  money  in  the  treasury  with  which  to  erect  either.  Its 
entire  corporate  properiy  did  not  exceed  $5,000.  The  power 
to  impose  taxes  was  at  Uiat  time  but  a  shadow.  Tested  by 
the  state  of  affairs  then  existing,  any  honest  man  would  say 
the  corporation  made  a  good  bargain,  and  Carpentier  a  bad 
one,  by  the  grant  contained  in  the  ordinance  and  the  per- 
formance of  its  conditions. 

We  insist  that  the  plaintiff's  side  of  this  case  is  so  devoid 
of  equity  that  the  material  averments  of  the  case,  and  the 
findings  of  the  Court  below,  are  so  wholly  unsupported  by 
the  evidence,  and  the  equities  of  the  defendants  so  strong, 
that  this  Court  should  place  upon  the  record  a  complete  refu- 
tation of  all  the  charges  of  legal  or  moral  fraud  and  wrong, 
and  shoidd  go  further  and  direct  judgment  final  for  defendant, 
as  was  done  in  McMillan  v.  Bichards,  12  Cal.  421;  HoUiday  v. 
CUy  of  San  IVancisco,  7  Id.  362;  Bagley  v.  Eaton,  10  Id.  126, 
149;  18  Id.  339,  670;  2  Id.  81;  1  Id.  370. 
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Eugene  Casserly^  for  Eespondent. 

I.  By  the  Act  of  May  4th,  1852,  which  is  the  common 
source  of  title  to  both  parties,  the  water  front  of  Oakland 
was  granted  by  the  State  to  the  town;  not,  however,  in  the 
absolute  sense  contended  for  by  appellants,  but  by  a  special 
and  qualified  title,  upon  condition,  subject  and  limited  to 
certain  specific  uses  and  purposes  of  municipal  government, 
and  as  inseparably  connected  with  and  accessory  to  those 
uses  and  purposes. 

The  purposes  for  which  the  State  made  the  grant  were,  to 
enable  the  town  to  make,  regulate,  and  keep  in  repair  all 
wharves,  docks,  piers,  etc.;  to  secure  the  construction  of 
these  essential  improvements,  and  to  enjoy  in  the  utmost 
benefit  the  governmental  powers  and  franchises  bestowed 
upon  it  over  the  whole  subject.  **  For  these  purposes,"  and 
to  enable  the  town  to  carry  them  out,  it  was  left  in  its 
power,  from  time  to  time,  to  lease  or  even  sell  such 
[649]  ^portions  of  the  water  front  as  might  be  so  "  disposed 
of"  advantageously,  and  without  materially  interfering 
with  or  impairing  the  governmental  powers  and  franchises 
granted.  No  power  was  given  to  the  town  under  any  pretext 
or  for  any  **  purpose"  to  convey  the  whole  of  these  lands  in  a 
body  to  the  appellant,  H.  W.  Carpentier,  or  to  any  other 
person. 

The  grant  by  the  State  to  San  Francisco  of  the  water  front 
in  the  "water  lot  bill"  was  of  a  totally  diflferent  character. 
It  was  without  limitation,  except  as  to  the  term  of  years;  and 
in  all  other  respects  was  absolute  and  unqualified,  vesting  the 
property  in  private  ownership,  subject  to  all  the  usual  inci- 
dents thereof.  In  HoUiday  v.  Frisbie,  15  Cal.  630,  this  cir- 
cumstance was  insisted  on  by  this  Court  as  distinguishing  the 
title  of  San  Francisco  under  the  water  lot  bill  from  her  title 
to  her  uplands;  and  as  the  reason  why  her  property  in  the 
water  lots  was  liable  to  levy  and  forced  sale,  while  her  upland 
property  was  not. 

The  doctrine  for  which  I  contend  is  fully  and  conclusively 
established  by  this  Court  in  Hart  v.  Burnett,  15  Cal.  530;  a 
great  case,  of  which,  since  the  Judge  who  delivered  the  de- 
cision in  it  is  no  longer  in  this  Court,  I  may  be  suffered  to 
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say  that  it  will  ever  remain  a  monument  of  learning,  ability, 
and  comprehension  of  the  whole  subject  of  title  to  mimicipal 
property.  Though  the  precise  question  there  decided  was  as 
to  the  liability  of  the  uplands  of  San  Francisco  to  levy  and 
sale  under  execution,  yet  the  decision  was  itself  the  conclu- 
sion from  premises  identical  with  the  doctrine  claimed  by  us 
here,  which  is  as  true  under  our  system  of  laws  as  it  was 
under  the  Mexican,  namely,  that  lands  of  a  municipal  body, 
which,  by  the  terms  of  the  grant  from  the  sovereign  power, 
are  devoted  to  specific  public  purposes,  charged  with  certain 
conditions  and  made  subject  to  expressed  public  uses,  cannot 
be  divested  or  disposed  of  to  an  individual  so  as  to  defeat  or 
impair  those  purposes,  conditions,  and  uses,  with  or  without 
the  consent  of  the  officers  of  the  municipality. 

n.     The  ordinances  and  proceedings  of  the  Trustees  of 
Oakland,  relied  on  by  the  appellants,  either  by  way  of  original 
** grant"  or  subsequent  "ratification,"  are  not  an  exer- 
cise of  the  powers  ^granted  by  the  statute,  but  are  in     [660] 
gross  excess  and  violation  of  them,  and  are  therefore 
null  and  void. 

The  first  and  main  ordinance  has  two  principal  sections: 
one  giving,  or  purporting  to  give,  to  '*  H.  W.  Carpentier  and 
his  legal  representatives  for  thirty-seven  years  the  exclusive 
right  and  privilege  of  constructing  wharves,  piers,  and  docks," 
within  the  town,  with  the  right  of  collecting  wharfage  and 
dockage  during  all  that  period,  '^at  such  rates  as  he  may 
deem  reasonable;"  and  the  other,  granting,  or  purporting  to 
grant,  to  Mr.  Carpentier,  and  "to  his  assigns  or  legal  repre- 
sentatives," the  entire  water  front  of  the  town  between  high 
tide  and  ship  channel,  "with  all  the  improvements,  rights, 
and  interests"  thereunto  belonging,  in  fee  simple  forever. 

The  first  section  is  null  and  void,  because  it  conveys,  or 
attempts  to  convey,  to  H.  W.  Carpentier,  and  not  only  to  him, 
but  to  all  and  singular  "his  legal  representatives,"  for  the 
period  of  thirty-seven  years,  (in  this  State  equal  to  a  century 
of  time  elsewhere,)  first,  the  exclusive  right  and  privilege  of 
constructing  wharves,  piers,  docks,  and  slips  anywhere  with- 
in the  town  of  Oakland;  and  second,  of  charging  wharfage 
and  dockage  "at  such  rates  as  he  may  deem  reasonable." 
This  is  in  terms  a  grant  to  an  individual  of  the  entire  body 
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of  manicipal  rights  and  powers  in  and  over  wharves,  docks, 
etc.,  granted  to  the  town  by  the  act  of  incorporation. 

Municipal  corporations  have  no  capacity  to  delegate  in 
gross,  or  even  materially  to  abridge  or  impair,  the  whole  or 
any  branch  of  the  legislative  power  confided  to  them  by  law; 
and  any  attempt  so  to  do,  whether  directly  by  a  grant  of  the 
power,  or  indirectly,  as  by  the  medium  of  a  contract,  is  simply 
void.  (Gosder  v.  Georgetoum,  6  Wheat.  597;  East  Hartford  v. 
Hartford  Bridge  Co.,  10  How.  535,  and  cases  cited;  Thompson 
V.  Schermerhoryi,  2  Sold.  92;  Brick  Church  v.  City  of  New  York, 
5  Cow.  538;  Coates  v.  Mayor,  etc.,  of  New  York,  7  Id.  *585; 
State,  etc,,  v.  Mayor,  etc.,  of  New  York,  3  Duer,  130.) 

The  second  section  of  the  ordinance  is  in  all  respects  a 
manifest  violation  of  the  statute.  Upon  its  face  it  shows  that 
the  grant  of  the  water  front  to  Mr.  Carpentier  was  made  in 
consideration  of  his  agreement  with  the  town  to  build  for  it 
**a  public  school-house."  For  this  "purpose"  ex- 
[651]  pressly,  the  entire  property  was  "disposed  *of"  to 
him.  Nothing  is  clearer  than  that  this  was  not  one 
of  the  "purposes  aforesaid,"  specified  in  the  statute. 

It  is  a  settled  principle  of  law  that  where  land  or  other 
property  is  held  by  a  municipal  corporation,  as  subject  to  and 
united  with  certain  public  uses  and  purposes,  the  property 
cannot  be  separated  from  the  uses,  and  hence  cannot  be  di- 
vested with  or  without  the  consent  of  the  corporation.  The 
public  use  being  the  principal  thing,  and  the  property  being 
the  incident  indissolubly  connected  with  it,  and  the  former 
being  inalienable,  the  latter  follows  it.  (Hart  v.  Burnett,  15 
Oal.  590,  recognizing  the  principle  of  Ammant  v.  New  Alex- 
andria (&  P.  r.  Co.,  13  S.  &  E.  210,  and  Susquehanna  Co.  v» 
Bonliam,  9  Watts  &  Serg.  28,  as  clearly  applicable  to  muni- 
cipal corporations.) 

The  original  ordinance  being  nuU  and  void  to  all  intents 
and  purposes,  for  illegal  excess  of  power,  it  is  unnecessary  to 
consider  the  effect  of  the  several  subsequent  ordinances,, 
resolutions,  acts,  and  proceedings  of  the  town  officers,  in 
that  and  other  years  approving  and  accepting  the  wharves  and 
school-house  built  by  Mr.  Carpentier,  declining  his  offer  to 
surrender  the  wharves  and  so  on — by  which  it  was  sought  to 
"  ratify  and  confirm"  it,  successfully  as  counsel  contend.     For 
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that  or  any  other  such  purpose  they  had  no  effect  whatever. 
What  the  Board  of  Trustees  had  no  power,  in  any  way,  to  do 
originally,  they  could  not  subsequently  ratify  or  confirm.  The 
capacity  to  ratify  involves,  of  necessity,  the  capacity  to  do 
originally  the  act  ratified.  This  is  perfectly  settled  in  this 
Court.  (McCracken  v.  San  Francisco,  16  Cal.  623;  ZoUman 
V.  San  Francisco^  19  Id.  102.)  In  these  eases  the  original 
defect  was  in  omitting  to  pursue  the  statutory  mode  of  exer- 
cising the  power;  and  not  as  here,  a  total  want  of  power, 
without  reference  to  the  form  of  the  attempted  use;  which  is, 
of  course,  a  stronger  case.  The  wonder  is  that  it  should 
ever  have  been  doubted,  being  manifest  good  law  and  common 
sense. 

in.  The  Act  of  May  15th,  1861,  amending  the  charter  of 
the  City  of  Oakland,  which  is  relied  on  by  the  appellants,  as 
ratifying  and  confirming  the  ordinances  in  question,  cannot 
be  so  construed  as  to  have  that  operation.  Such  a  construc- 
tion nullifies  and  rejects  several  express  special  pro- 
visions for  the  sake  of  one  general  clause.  *A  clause  [652] 
or  section  of  an  act  being,  in  its  literal  sense,  incon- 
sistent with  the  general  scope  and  meaning  of  the  act,  is  so 
construed  as  to  make  it  harmonize  therewith.  (Brown  v. 
WrigU,  1  Green,  N.  J.  442;  Holbrook  v.  Eolbrook,  1  Pick. 
250.)  And  a  general  subsequent  clause  will  be  construed  by 
means  of  preceding  clauses,  and  so  as  not  to  conflict  with 
them.  (Stale  v.  Garthtvaite,  3  Zabr.  144;  and  see  McCaiite  v. 
Orphan  Asylum,  9  Cow.  507;  ConimonweaUhx,  English,  1  Bibb, 
81;  United  States  v.  Freeman,  3  How.  566;  Williams  v.  PrU- 
chard,  4  T.  E.  2.)  In  Flynn  v.  AhboU,  16  Cal.  365,  a  repeal- 
ing clause,  general  and  absolute  in  its  terms,  was  held  to  be 
limited  by  preceding  special  provisions  of  the  act.  In  all 
cases,  the  intention  of  the  Legislature  must  control,  to  be 
gathered  from  the  language  and  subject  of  the  whole  act, 
even  though  contrary  to  the  letter  of  a  particular  clause  or 
sentence.  (1  Kent's  Com.  *461,  and  cases  cited;  Tounele  v. 
HaU,  4  Comst.  144;  People  v.  Utica  Insurance  Co.,  15  Johns. 
380,  per  Thompson,  C.  J.;  Jackson  v.  Collins,  3  Cow.  95.) 

The  Legislature  did  not  intend  and  could  not  have  in- 
tended, by  the  clause  of  section  twelve  in  the  amendatory 
Act  of  1861,  to  confirm  the  ordinance  of  1852  of  the  trustees 
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of  Oakland,  under  which  Mr.  Carpentier  seeks  to  make  out 
his  title.  It  certainly  had  no  such  intention  with  respect  to 
so  much  of  the  ordinance  as  aims  to  transfer  to  him  the  leg- 
islative power  of  the  town  over  the  subject  of  wharves  and 
wharfage  for  thirty-seven  years.  If  not  as  to  that  there  is 
no  reason  for  supposing  it  had  such  intention  with  respect  to 
so  much  of  it  as  sought  to  grant  away  to  him  the  entire  water 
front.  That  property  had  originally  been  granted  to  the  town 
by  the  Legislature  in  furtherance  of  the  municipal  legislative 
power  over  wharves  and  wharfstge,  and  as  accessory  thereto. 
No  intention  in  the  Legislature  being  shown  to  take  away  or 
in  any  respect  to  impair  the  power,  which  was  the  principal 
thing,  but  on  the  contrary,  a  very  marked  purpose  to  confirm 
and  maintain  it  in  full  force  by  successive  statutes,  there  is 
no  ground  to  infer  an  intention  to  divest  the  thing  given  as 
an  accessory  thereto  and  in  furtherance  of  it.  The  same  mo- 
tives of  public  policy  which  induced  the  Legislature  origin- 
ally to  unite  in  the  same  municipal  body  the 
[653]  ^governmental  power  over  wharves  and  wharfage 
with  the  proprietary  control  of  the  water  front,  ex- 
isted in  full  force  in  1861,  to  repel  the  presumption  of  any 
intention  then  to  separate  them.  Especially  when  you  have 
to  base  this  presumption  on  a  few  general  words  of  a  general 
section  of  an  amendatory  act,  the  main  scope  and  object  of 
which  are  to  regulate  and  confirm  a  system  of  municipal 
powers  as  an  integral  and  important  part  of  which  the  power 
in  question  is  expressly  re^'nacted,  granted,  and  confirmed  to 
the  city. 

The  circumstances  under  which  Mr.  Carpentier  procured 
the  passage  of  the  amendatory  Act  of  1861  are  also  proper 
for  consideration.  It  is  sometimes  supposed,  because  the 
distinction  in  the  English  Courts  between  public  and  private 
acts  of  Parliament  for  the  purposes  of  pleading,  does  not 
exist  to  the  same  extent,  if  at  all,  in  the  United  States,  that 
therefore  the  distinction  between  them  for  every  purpose  is 
obliterated  with  us.  This  seems  to  me  to  be  a  grave  error, 
not  sustained  either  by  principle  or  authority.  On  principle 
there  is,  and  always  must  be,  for  all  pui-poses  of  construction, 
validity,  and  general  effect  before  the  Courts,  as  between 
parties  litigant,  a  very  substantial  difference  between  a  legis- 
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lative  act  affecting  the  whole  or  any  class  of  the  people,  and 
one  which  concerns  solely  a  private  individual.  The  same 
motives  of  public  policy  and  the  higher  reason  of  constitu- 
tional regulation  and  division  of  powers  of  government  which 
forbade  the  attempt  to  set  aside  in  judicial  proceedings  a 
legislative  enactment  of  the  former  class,  do  not  apply  with 
the  same,  or  indeed  any  force,  to  those  of  the  latter  class. 
Especially  where  the  private  act  is  in  the  nature  of  a  convey- 
ance, affecting,  directly  or  indirectly,  the  rights  of  third 
parties,  there,  seems  no  reason  why  the  latter  should  be 
debarred  from  showing  in  any  suit  or  proceeding  where  the 
act  is  relied  on  by  the  party  who  procured  its  passage  that  he 
did  so,  directly  or  indirectly,  by  improper  practices,  for  which 
the  like  conveyance  between  private  parties  would  be  set 
aside  by  the  Courts,  or  at  least,  the  guilty  party  would  be 
forbidden  to  claim  any  benefit  therefrom.  A  private  act 
of  the  Legislature  has  often  been  likened  in  the  Courts 
to  a  conveyance;  and  in  the  sense  in  which  I  am  now  dis- 
cussing that  class  of  acts,  there  seems  no  good  reason 
why  *they  should  not  be  dealt  with  in  the  Courts  as  [654] 
against  third  parties  upon  the  same  grounds.  The 
distinction  between  public  and  private  acts  is  sufficiently 
recognized  by  authority.  (Dwarris'  Statutes,  *629,  690;  Cailin 
V.  Jackson,  8  Johns.  *555;  Jackson  v.  Catlin,  2  Id.  *263.) 

It  is  no  answer  to  say  that  the  act  here  in  question  (the 
amendatory  Act  of  1861)  is  a  public,  not  a  private  act.  As  I 
construe  it,  it  is  a  public  act  throughout.  Under  the  con- 
struction which  appellants'  counsel  seek  to  fasten  upon  the 
clause  of  confirmation  inserted  into  section  twelve,  that  clause, 
as  between  Mr.  Carpentier  and  the  City  of  Oakland,  is  a  pri- 
vate provision  for  his  exclusive  benefit,  granting  to  him  in- 
dividually all  that  the  ordinance  of  1852  attempted  to  grant, 
and  in  respect  of  that  clause  the  act  is  a  private  act.  It  is 
settled  the  same  act  may  be  both  public  and  private,  and 
there  is  no  reason  this  should  not  be  so.  (Dwarris'  Statutes, 
^'630,  and  cases  cited  in  note  m.  Jackson  v.  Cailin,  2  Johns. 
^63.) 

Again,  any  ambigaity  of  legislative  expression  should  be 
resolved  in  favor  of  public  not  of  private  interests.  This 
rule  must  apply  with  the  utmost  force  in  the  present  case. 
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where,  as  the  findings  show,  a  deception  was  practiced  by 
Mr.  Carpentier  in  respect  of  the  clause  in  question,  upon  the 
member  oi  the  Legislature  who  introduced  the  act,  and 
through  him  on  the  Legislature  at  large;  and  where,  whatever 
be  the  legal  effect  of  that  fact,  the  ambiguity  of  the  language 
of  the  clause  is  directly  chargeable  to  Mr.  Carpentier,  who 
prepared  the  draft  of  the  bill  and  had  it  introduced  into  the 
Legislature.  Particularly  where  the  effect  of  the  construction 
now  contended  for  by  him  is  greatly  to  benefit  his  private 
interests  at  the  expense  of  the  city  and  people  of  Oakland 
and  the  public  at  large. 

lY.  The  objection  of  the  appellants  to  the  complaint,  that 
while  it  asks  equity  it  does  not  offer  to  do  equity,  is  not  valid 
upon  this  appeal. 

1.  The  principle  invoked  by  the  appellants,  that  the  City 
of  Oakland  being  before  the  Court  asking  equity,  should  have 
offered  to  do  equity  by  tendering  back  to  Mr.  Carpentier  his 
expenditures  for  wharves,  school-houses,  etc.,  is  not,  I  sub- 
mit, at  all  applicable  to  a  case  like  the  present.  It  is 
[655]  a  rule  only  in  cases  where  a  plain-*tiff  is  in  Court 
seeking  to  set  aside  some  act  or  contract  voidable, 
but  not  void,  as  for  fraud,  mistake,  etc. ;  or  to  rid  himself  of 
a  liability  otherwise  valid,  upon  a  ground  which  is  against 
good  conscience,  and  not  favorably  regarded  in  equity,  as 
usury,  gaming,  etc.  Here  our  case  is,  that  there  never  was 
a  grant,  contract,  or  act  of  any  sort  on  the  part  of  the  town; 
whatever  might  have  been  attempted  by  her  unfaithful  agents. 
As  already  remarked,  she  was  an  artificial  being,  endowed  by 
the  law  of  her  creation  and  existence  with  certain  limited 
powers  and  functions,  and  utterly  incapable  of  acting,  or  even 
of  being,  beyond  or  against  these,  to  any  intent  or  purpose 
whatever.  She  has  come  into  equity  to  have  the  Court  de- 
clare the  law  upon  this  point  for  her  protection  against  the 
claims  of  Mr.  Carpentier,  and  to  decree  that  these  pretended 
grants,  contracts,  and  proceedings  were  no  acts  of  hers.  Is 
it  possible  she  must  be  denied  this  clear  justice  because  she 
has  not  tendered  to  Mr.  Carpentier  the  large  sums  of  money 
which,  as  he  says,  he  has  expended  in  'improvements"  upon 
her  property,  under  a  claim  of  title  thus  set  up  by  him?  As 
well  might  it  be  said,  if  I  gi^e  my  agent  a  power  of  attorney 
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to  sell  one  of  my  lots  in  San  Francisco  but  not  any  of  the 
rest,  and  he  attempts  to  convey  all  thfe  rest  to  a  third  party 
well  aware  of  this  prohibition — which  is,  of  course,  to  both 
of  them  the  law  of  the  transaction — that  I  shall  not  be  heard 
in  equity  to  ask  for  a  decree  setting  aside  the  transaction  and 
declaring  the  attempted  conveyances  null  and  void,  without 
having  first  tendered  to  the  unconscionable  purchaser  his 
large  expenditure  for  improvements.  There  is  no  such  law 
and  never  was. 

J9.  P.  d  A.  Barstow  and  H,  P.  Irving^  also  for  Eespondent. 

I.  The  land  in  controversy  was  granted  by  the  State  to 
Oakland,  not  in  fee,  as  so  much  property  to  enrich  the  town, 
but  to  enable  the  town  to  enjoy  valuable  franchises  granted 
at  the  same  time,  and  to  execute  important  trusts,  imposed 
for  the  benefit  not  only  of  the  citizens  of  the  town,  but  of  the 
whole  State  as  well.  (Hart  v.  Burnett,  16  Cal.  590,  et  seq. 
Previous  decision  in  13  Id.  540;  Minium  v.  Larue,  1  Mc- 
Allister, 370;  23  How.  436.) 

n.     The  appellants  contend  that  the  bill  should 
be  dismissed  ^and  judgment  entered  in  their  favor,     [656] 
because  the  respondent  did  not  tender  back  the  school- 
house  and  offer  to  pay  for  the  wharves  erected  by  them. 

A  sufficient  answer  is  the  fact,  that  this  Court  has  already 
pronounced  the  complaint  sufficient.  It  was  demurred  to  on 
ihe  ground,  *'  that  it  did  not  state  sufficient  facts  to  show  a 
cause  of  action."  (13  Cal.  540.)  This  Court  held  that  it  did 
state  sufficient  facts.  Had  there  been  any  conditions  pre- 
cedent upon  which  the  right  of  action  depended,  the  com- 
plaint would  have  been  fatally  defective  in  failing  to  show 
that  those  conditions  had  been  satisfied.  That  there  may  be 
circumstances  when  a  party  who  comes  into  a  Court  of  Equity, 
asking  to  be  relieved  from  a  contract,  may  be  required  to 
tender  money  which  he  himself  has  received  upon  that  con- 
tract, we  admit.  But  every  case  of  this  character  that  can 
be  found  in  the  books  will  be  found  to  be  a  case  where  the 
plaintiff,  who  has  received  the  money  or  property,  asks  the 
relief  of  a  Court  of  Equity.  The  Court,  in  cases  of  this 
kind,  may  require  of  the  party  to  do  equity  before  he  receives 
equity.    This  is  not  a  case  of  that  kind,  but  a  case  of  a  third 
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party,  a  cestui  que  trust,  asking  relief  against  the  fraudulent 
and  illegal  act  of  its  trustees.  The  trustees  who  made  this 
contract  had  no  individual  or  personal  rights  in  the  franchise 
or  property  pretended  to  be  ceded  to  Carpentier.  It  is  the 
City  of  Oakland  in  its  corporate  capacity  whose  rights  have 
been  violated,  and  not  those  of  the  individuals  composing 
the  Board.  If  a  trustee  exceeds  his  power,  and  pretends  to 
convey  property  or  rights  which  he  has  no  power  to  convey, 
surely  tiie  cestui  que  trust  has  a  right  to  come  into  a  Court  of 
Equity  to  set  aside  the  conveyance,  and  is  not  bound  to  ten- 
der to  the  party  contracting  with  his  trustee  the  amount  of 
any  expenditures  made  on  the  property  fraudulently  or  ille- 
gally conveyed.  The  appellant  contracted  with  the  trustees 
with  full  knowledge  of  their  want  of  power  to  convey  the 
property  and  franchises.  Their  power  was  defined  by  a  pub- 
lic act.  It  is,  therefore,  absurd  to  contend  that  the  City  of 
Oakland  should  indemnify  him  from  the  consequences  of  his 
own  illegal  acts.  He  stands  like  any  other  individual  who 
purchases  property,  or  makes  a  contract  with  an  agent  who  . 

exceeds  his  powers. 
[657]  *III.  The  appellants  contend  that  by  the  act  of 
the  Legislature,  passed  May  15th,  1861,  the  ordinancea 
before  mentioned  were  ratified  and  confirmed,  from  which  a 
good  and  valid  title  to  the  property  and  rights  in  dispute 
accrued  to  them. 

To  this  we  answer — 1st,  that  the  Legislature  in  passing  the 
said  act  did  not  ratify  or  confirm  those  ordinances  of  the 
Board  of  Trustees  which  were  procured  by  fraud;  2d,  that 
the  Legislature  had  not  the  power  to  ratify  or  confirm  said 
ordinances,  so  as  to  give  them  an  operation  to  affect  injuri- 
ously the  vested  interests  of  the  City  of  Oakland  in  her 
property  rights  and  franchises;  3d,  that  as  to  the  property 
rights  of  the  city  the  act  in  question  is  a  private  statute,  the 
passage  of  which  was  obtained  by  fraudulent  suggestions, 
and  that  a  Court  of  Equity  ought  and  will  relieve  against  it 
where  it  interferes  with  vested  rights. 

1st.  In  construing  a  statute,  where  the  language  is  doubt- 
ful, the  only  fact  to  be  ascertained  is  the  intention  of  the 
Legislature  in  passing  it. 

In  Smith  v.  BandaU,  6  Cal.  50,  the  Court  says:   "  The  in- 
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tention  of  the  Legislature,  where  it  can  be  ascertained,  must 
govern  in  the  construction  of  a  statute.  This  intention  should 
not  be  taken  from  a  particular  section,  but  from  the  whole 
statute."  So  in  People  v.  Boberis,  6  Cal.  216,  and  in  Ex  parte 
mis,  11  Id.  223. 

In  construing  statutes,  force  and  effect  should  be  given  to 
every  part  of  them.  (People  v.  Uiica  Ins.  Co.,  15  Johns.  358.) 
And  for  the  purpose  of  arriving  at  the  legislative  intent,  all 
acts  on  the  same  subject  matter  are  to  be  taken  together  and 
examined  in  order  to  arrive  at  the  true  result.  All  acts  in 
pari  materia  are  to  be  taken  together  as  if  they  were  one  law. 
(Sedgwick,  247.) 

Another  rule  is,  that  remedial  statutes  are  to  be  construed 
largely  and  beneficially  so  as  to  advance  the  remedy.  (Sedg- 
wick, 359.)  Again:  that  in  construing  a  doubtful  statute,  the 
Court  will  consider  the  consequences  resulting  from  a  partic- 
ular construction.  Apply  now  the  foregoing  rules  of  con- 
struction to  the  Act  of  May  15th,  1861. 

The  clause  of  the  act  which  the  appellants  rely  on  as  rati- 
fying and  making  valid  the  ordinance  in  question,  is 
contained  in  the  ^third  section,  and  is  in  these  words:  [658] 
''And  the  ordinances  of  the  Board  of  Trustees  of  said 
town  are  hereby  ratified  and  confirmed."  There  is  no  neces- 
sary connection  between  this  clause  and  the  other  portions  of 
the  section.  It  stands  alone,  and  we  must  resort  to  means 
outside  of  the  context  to  ascertain  its  meaning. 

On  the  fourth  of  May,  1852,  the  Legislature  passed  an  act 
entitled  ''An  Act  to  Incorporate  the  Town  of  Oakland,  and 
to  provide  for  the  construction  of  Wharves  thereat."  The 
third  section  of  that  act  gives  the  Board  of  Trustees  of  the 
town  power,  among  other  things,  "to  lay  out,  make,  open, 
widen,  regulate,  and  keep  in  repair  all  streets,  roads,  bridges, 
ferries,  public  places,  and  grounds,  wharves,  docks,  piers, 
slips,  etc.;  to  regulate  and  collect  wharfage  and  dockage, 
etc." 

The  Act  of  March  25th,  1854,  entitled  "An  Act  to  Incorpo- 
rate  the  City  of  Oakland,"  provides  that  the  Common  Council 
of  the  city  shall  have  power,  among  other  things,  "to  con- 
struct and  keep  in  repair  bridges,  fences,  public  places,  fer- 
ries, wharves,  docks,  piers,  slips,  etc.,  and  to  regulate  and 
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collect  tolls,  wharfage,  dockage,  and  cranage  upon  all  water 
evafts,  and  all  goods  landed,"  etc. 

The  Act  of  Maj  16th,  1861,  provides  that  :jthe  Common 
Council  shall  have  power  "to  construct  and  keep  in  repair 
bridges,  fences,  public  places,  ferries,  wharves,  docks,  piers, 
slips,  etc.,  and  to  regulate  and  collect  tolls,  wharfage,  dockage, 
and  cranage  upon  all  water  crafts,  and  all  gvods  landed,"  etc. 

The  Act  of  April  24th,  1862,  which  repeals  all  the  preced- 
ing acts,  provides  that  the  Common  Council  shall  have  power 
to  "  construct  and  keep  in  repair  bridges,  fences,  public 
places,  wharves,  docks,  ferries,  piers,  slips,  etc.,  and  to  reg- 
ulate and  collect  tolls,  wharfage,  dockage,  and  cranage  upon 
all  water  crafts,  and  all  goods  landed,"  etc. 

This  power,  given  to  the  city  at  the  time  of  its  incorpora- 
tion, has  been  regranted,  in  all  subsequent  acts,  with  such 
exactness  that  even  an  orthographical  error  which  occurs  in 
the  first  act  has  been  repeated  in  all  the  others. 

It  appears  by  these  acts  that  the  Legislature  considered  the 
wharf  privileges  of  very  great  importance  to  Oakland,  al- 
most surrounded  as  she  is  by  the  waters  of  the  bay 
[659]  and  creek,  and  from  ^first  to  last  has  renewed  and 
confirmed  the  grant  whenever  laws  have  been  passed 
rendering  it  proper  to  do  so. 

It  is  apparent  from  these  facts  that  the  Legislature  never 
supposed  that  Oakland  had  conveyed  to  Carpentier  all  right 
to  and  control  over  those  franchises,  or  the  Act  of  April  24th, 
1862,  would  not  have  contained  the  clause  regranting  the 
same  to  her.  If  the  ratifying  and  confirming  clause  in  section 
third  of  the  Act  of  May  15th,  1861,  had  been  designed  to 
operate  in  the  manner  claimed  by  the  appellants,  the  Legis* 
lature  would  not  have  passed  an  act  the  following  year  taking 
from  Carpentier  rights  vested  in  him  by  virtue  thereof,  and 
giving  them  to  the  City  of  Oakland.  Nor  would  the  first 
section  of  that  act  regrant  to  the  city  all  those  wharf  privi- 
leges if  the  Legislature  intended  to  take  them  away  by  the 
third  section  of  the  same  act.  Nor  would  the  Legislature,  in 
the  last  clause  of  said  third  section,  have  given  the  Common 
Council  power  to  "maintain  suits  in  the  proper  Courts,  to 
recover  any  right  or  interest  or  property  which  may  have  ac- 
crued to  the  town  of  Oakland,"  if  it  had  intended  to  turn  the 
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plaintiff  out  of  Court  by  the  preceding  clause  of  the  same 
section.  Besides,  the  j|iird  section  is  repugnant  to  the  grant 
contained  in  the  first,  i!  their  construction  be  the  true  one. 

"Where  a  particular  thing  is  given  or  limited  in  the  pre- 
ceding part  of  a  statute,  this  shall  not  be  taken  away  or  al- 
tered by  any-stfbsequent  general  words  of  the  same  statute." 
(Smith,  sec.  653.) 

The  Legislature  cannot  be  presumed  to  do  so  absurd  a 
thing  as  to  make  a  solemn  grant  to  a  municipal  corporation 
of  powers  vital  to  its  well-being  in  one  section  of  an  act,  and 
revoke  the  same  in  another  section  of  the  same  act. 

The  Act  of  May  15th,  1861,  was  passed  to  confer  on  the 
City  of  Oakland  enlarged  powers  for  its  government  and 
welfare.  The  Act  of  1854,  to  which  it  is  amendatory  and 
supplementary,  was  in  some  respects  defective  in  its  grant  of 
powers,  and  those  defects  were  intended  to  be  obviated  by 
the  new  act,  whose-design  was  to  grant  further  privileges  to 
the  corporation,  to  increase  its  capacity  for  self-government, 
and  to  promote  its  general  interests. 

2d.  The  Legislature  had  not  the  power  to  ratify  or  confirm 
said  ordinances  so  as  to  give  them  an  operation  to 
affect  injuriously  the  *vested  interests  of  the  City  of  [660] 
Oakland  in  her  property  rights  and  franchises.  (3 
Kent's  Com.  565;  Dartrruyvik  College  v.  Woodward^  4  Whea. 
518;  Benscm  v.  The  Mayor,  etc.,  of  New  York,  10  Barb.  242; 
Orogan  v.  San  Francisco,  18  Cal. ;  Dash  v.  Van  Kleeck,  7  Johns. 
502;  Lewis  v.  Brackenridge,  1  Blackf.  220;  The  Society, .dc.  v. 
Wheder  et  al.,  2  Gallison,  139.) 

3d.  The  Act  of  1861,  as  to  that  portion  which  relates  to 
the  ratification  of  said  ordinances,  so  far  as  it  is  intended  to 
affect  injuriously  the  vested  rights  of  Oakland  in  her  property 
or  franchises,  is  a  private  statute,  (Smith  v.  Morse,  2  Cal.  546; 
Sedg.  32,  note  1;  Kent's  Com.  506;  1  Blackf.  86,  note  21,) 
the  passage  of  which  was  obtained  by  Carpentier  by  fraud- 
ulent suggestions,  without  the  knowledge. or  consent  of  Oak- 
land, and  ought  to  be  relieved  against  by  a  Court  of  Equity. 
(Catlin  V.  Jackson,  8  Johns.  554.) 

Heydenf^Jdt,  for  Appellpjpip,  in  /eply. 

I.    In  regard  to  che  power  of  the  City  of  Oakland  to  make 
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the  grant  in  question,  the  respondent's  argument  makes  no 
distinction  between  the  grant  of  the  lands  and  the  grant  of 
the  franchise.  These  are  essentially  different,  and  must  be 
so  treated.  In  the  act  granting  the  lands  to  the  city,  the 
power  of  disposing  of  them  is  given  in  its  largest  terms* 
But  it  is  assumed  that  all  the  lands  could  not  be  granted 
without  defeating  the  power  to  erect  wharves,  for  it  is  asked 
what  right  would  the  town  have  to  build  wharves  on  the  land 
of  another? 

We  have  several  answers:  1st.  All  the  land  did  not  pass  by 
the  grant,  because  that  portion  which  would  be  the  protrac- 
tions of  the  streets  were,  by  the  plan  of  the  city,  dedicated 
to  public  use,  as  was  decided  by  this  Court  in  Wood  v.  San 
Francisco,  4  Cal. 

2d.  The  city  might  reacquire  by  purchase,  if  necessaiy^ 
any  portion  of  the  water  front,  and  thus  exercise  her  power 
of  erecting  wharves. 

3d.  At  the  termination  of  the  lease  to  Carpentier  she  would 
again  resume  full  control  of  the  whole  subject  mattei. 

4th.    It  would  be  absurd  to  imagine  that  all  the  land  was 

necessai^  for  the  purpose  of  wharves :  the  respondent  says 

there  are  nine  thousand  acres.     Now,  not  only  the 

[661]     quantity  but  the  power  ^given  to  dispose  of  them 

would  contradict  the  assumption  of  any  such  neces- 

sil^. 

That  the  grant  and  the  power  to  dispose  of  these  lands  con- 
stitutes them  absolute  property  in  the  town,  free  from^any 
trust,  was  fully  settled  by  this  Court  in  the  case  of  EoUiday 
V.  Fridiie,  15  Cal.  630. 

The  City  of  Oakland  had  the  title  to  the  wharf  franchise, 
but  it  is  said  there  was  a  public  trust  connected  with  the  title, 
and  therefore  she  could  not  lease  the  franchise.  Why  not? 
In  all  parts  of  the  world  these  franchises  are  in  the  hands  of 
private  individuals  and  dealt  with  for  the  purpose  of  trade 
and  profit.  If  the  city  retained  the  immediate  control,  she 
would  have  to  deal  with  them  by  the  hands  of  individual 
agents,  then  why  not  by  the  hands  of  an  accountable  lessee? 
The  term  of  lease  is  not  a  long  or  unreasonable  one  in  the 
lifetime  of  a  municipal  corporation,  and  particularly  of  a 
town  whose  existence  had  just  commenced,  which  then  used 
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the  only  possible  means  in  its  power  to  carry  into  e£fect  and 
exercise  the  trust  confided  to  her.  But  if  there  be  any  doubt 
as  to  the  power  of  the  corporation  to  lease  the  franchise, 
then  that  doubt  is  dispelled  by  the  confirmatory  Act  of  1861. 

II.  Against  our  proposition,  that  there  was  no  offer  on  the 
part  of  plaintiff  to  do  equity  by  tendering  back  the  expendi- 
tures of  the  defendant,  the  respondent  rests  upon  the  previous 
opinion  of  this  Court  overruling  the  demurrer. 

To  this  we  answer — 1st,  that  the  question  was  not  argued 
on  the  demurrer,  or  brought  to  the  notice  of  the  Court;  2d, 
that  after  demurrer,  and  at  all  times  and  in  any  Court,  it  is 
l)erfectly  allowable  to  move  to  dismiss  the  bill  for  want  -of 
equity. 

in.  It  is  insisted  by  respondent  that  the  Act  of  the  Legis- 
lature of  May  16th,  1861,  did  not  confirm  the  ordinances  in 
question.  Their  citation  of  authorities  as  to  the  construction 
of  statutes  is  vain  and  inapposite.  They  seem  to  have  for- 
gotten the  rule,  which  holds  that  what  is  plain  and  unambig- 
uous is  not  the  subject  of  construction.  The  act  says  ''the 
ordinances  are  confirmed."  Can  the  Court  say  that  some 
ordinance  is  not  confirmed?  Has  the  Court  power  to  go 
behind  and  against  the  words  used  by  the  Legislature,  so  as 
to  determine  that  the  Legislature  did  not  intend  what  it  said 
it  intended? 

*It  is  also  urged  that  the  Legislature  had  not  the  [662] 
power  to  confirm.  Under  this  Act  of  1861  we  claim 
onlyihe  ratification  of  the  lease  of  the  wharves.  This  has 
already  in  this  Case  been  decided  to  be  a  public  trust,  or  in 
the  language  of  the  Court  in  Hart  v.  Bumeti,  a  public  trust 
connected  with  the  title — the  title  being  in  the  city.  The 
only  difference  is,  that  in  the  one  case  the  property  was  land, 
in  this  a  franchise;  both  are  alike  property,  subject  to  owner- 
ship. Then  the  power  of  the  Legislature  over  all  municipal 
property  wherewith  a  public  trust  is  connected  has  been  set- 
tled by  this  Court.  (Payne  <&  Dewey  v.  TreadweU^  16  Cal. 
225;  San  Francisco  v.  Beideman,  17  Id.  443;  Hart  v.  Burnett, 
15  Id.  616.) 

lY.  It  is  said  that  the  Act  of  1861,  so  far  as  it  ratifies  the 
ordinances  in  favor  of  Carpentier,  must  be  treated  as  a  private 
act,  and  can  therefore  be  relieved  against  in  a  Court  of  Equify, 
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and  various  authorities  are  cited  to  sustain  this  proposition.  If 
the  Court  will  examine  the  authorities,  it  will  find  that  all  the 
cases  rest  upon  the  fact  that  the  interests  of  third  persons 
are  affected,  and  that  consequently  the  Court  gives  relief.  In 
England  the  Courts  of  Equity,  as  they  term  it,  relieve  against 
it,  at  least  there  have  been  two  or  three  cases  of  the  kind. 
In  the  United  States  the  same  decision  would  be  made,  on 
the  ground  that  the  Legislature  had  no  power  to  take  away 
the  property  of  one  private  individual  and  give  it  to  another; 
the  law  would  be  deemed  invalid  because  unconstitutional. 
But  here  we  are  dealing  with  a  municipal  government,  which 
is  created  and  can  be  destroyed  by  the  legislative  breath; 
which  can  be  reformed,  remodeled,  reorganized,  limited,  and 
constrained,  or  enlarged  and  liberated;  its  powers  taken  away, 
or  compelled  to  the  exercise  of  much  vaster  powers  than  it 
has — all  at  the  beck  and  nod  of  the  legislative  will. 

Here,  then,  on  this  subject  of  public  trust,  this  wharf 
franchise  of  the  municipal  corporation,  the  Legislature  has 
exercised  its  will  and  power,  and  no  one  can  gainsay  it. 

Field,  0.  J.  delivered  the  opinion  of  the  Court — Cope,  J* 
and  NoBTON,  J.  concurring. 

By  an  act  of  the  Legislature,  passed  May  4th,  1862, 
[663]  the  town  ^of  Oakland  was  created  a  municipal  cor- 
poration, the  corporate  powers  being  vested  in  a 
Board  of  Trustees,  consisting  of  five  members,  to  be  elected 
on  the  second  Monday  of  May  of  each  year.  By  the  third 
section  of  the  act  the  Trustees  were  clothed  with  certain 
powers  in  relation  to  ^^harves,  piers,  and  docks;  and  with  a 
view  to  facilitate  the  construction  of  wharves  and  other 
improvements,  the  town  was  invested  with  the  title  to  lands 
within  the  corporate  limits  lying  between  high  tide  and  the 
ship  channel  of  the  bay  of  San  Francisco.  On  the  second 
Monday  of  the  same  month,  pursuant  to  the  act  of  incorpora- 
tion, an  election  was  held,  and  five  Trustees  were  chosen. 
Of  these  only  four  ever  qualified;  and  at  a  meeting  of  the 
Trustees,  consisting  of  this  number,  an  ordinance  was  passed 
granting,  in  its  first  section,  to  the  defendant,  Horace  W. 
Carpentier,  and  his  legal  representatives,  for  the  period  of 
thirty-seven  years,  the  exclusive  right  and  privilege  of  con- 
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structing  wharves,  piers,  and  docks,  at  any  points  within  the 
corporate  limits  of  the  town,  with  the  right  of  collecting 
wharfage  and  dockage  at  such  rates  as  he  might  deem  reason- 
able, subject  to  certain  provisions  as  to  the  erection  of  par- 
ticular wharves,  and  the  payment  to  the  town  of  a  certain  per 
centage  of  the  receipts  of  the  wharfage;  and  granting  to  him, 
in  its  second  section,  with  a  view,  as  expressed  therein,  the 
more  speedily  to  carry  out  the  intentions  and  purposes  of  the 
act  of  incorporation,  and  in  consideration  of  a  contract  on  his 
part  to  build  a  public  school-house  for  the  town,  all  the  land 
lying  within  the  corporate  limits  between  high  tide  and  the 
ship  channel.  The  ordinance  also  charged  the  President  of 
the  Board  of  Trustees  with  the  duty  of  executing,  on  behalf 
of  the  town,  a  grant  or  conveyance  to  Carpentier,  in  accord- 
ance with  its  provisions.  Under  this  ordinance  the  President 
executed  to  Carpentier  the  grant  or  conveyance  designated, 
reciting  in  the  instrument  the  authority  under  which  he  acted. 

In  May,  1853,  at  the  second  election  under  the  act  of  incor- 
poration, five  Trustees  were  again  elected,  and  of  them  also 
only  four  ever  qualified.  The  Board,  consisting  of  the  four 
who  qualified,  by  an  ordinance,  passed  in  August,  1853,  ratified 
and  confirmed  the  ordinance  of  the  previous  Board,  reciting 
that  the  consideration,  upon  which  such  previous  or- 
dinance had  been  passed,  had  been  ''in  ^chief  satis-  [664] 
factorily  paid  and  performed,"  and  also  regranted  to 
Carpentier  and  his  legal  representatives  the  water  front  of  the 
town,  with  the  right  to  erect  wharves,  piers,  and  docks,  and 
buildings,  at  any  and  all  points  thereon  not  obstructing  navi- 
gation. 

By  an  act  of  the  Legislature,  passed  March  26th,  1854,  a 
municipal  corporation  by  the  name  of  the  ''  City  of  Oakland" 
was  created,  and  invested  with  all  the  rights,  claims,  and 
privileges,  and  subjected  to  all  the  obligations  and  liabilities 
of  the  "Town  of  Oakland."  The  preseot  suit  is  brought  by 
the  new  corporation,  and  its  object  is  to  set  aside  and  cancel 
the  grant  or  conveyance  to  Carpentier,  and  enforce  a  sur- 
render of  the  interests  and  property  transferred  or  claimed 
to  be  transferred  thereby. 

The  suit  is,  of  course,  for  equitable  relief,  and  the  grounds 
alleged  for  the  interposition  of  equity  are  that  the  grant  or 
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conveyance  was  obtained  bj  fraud  on  the  part  of  Carpentier, 
and  was  made  without  authority  on  the  part  of  the  trustees, 
and  that  it  constitutes  a  cloud  upon  the  title  of  the  city,  and 
embarrasses  her  in  the  exercise  of  her  legitimate  functions. 

The  fraud  alleged  is  that  Carpentier  obtained  the  act  in- 
corporating the  town  of  Oakland  without  the  consent  or 
knowledge  of  the  people  of  the  town,  and  for  the  purpose -of 
acquiring  the  franchises  and  lands  subsequently  granted  to 
him;  that  at  the  election  held  under  the  act  of  incorporation 
he  procured  the  election  of  himself  and  ''partners  in  land 
speculations"  as  members  of  the  Board  of  Trustees,  and  de- 
clined to  qualify  himself,  in  order  to  remove  a  legal  obstacle 
to  his  obtaining  the  grant  in  question;  and  that  the  convey- 
ance to  him  by  the  President  of  the  Board  was,  according 
to  an  understanding  with  the  Board,  to  be  executed  upon  the 
delivery  of  a  bond  to  reconvey  the  franchises  and  lands  to  the 
town  when  requested,  but  that  it  was  obtained  without  such 
bond,  upon  representations  that  it  was  important  to  the 
interests  of  the  town  that  it  should  be  executed  at  once,  in 
order  to  be  filed  before  the  Board  of  Land  Commissioners, 
then  in  session,  and  that  he  would  give  the  bond  at  some 
future  period.  No  matters  are  stated  in  support  of  the 
allegation  that  he  "fraudulently  procured  the  election  of  his 
tools  and  agents"  in  the  year  1853,  when  the  confirmation  of 

the  ordinance  was  obtained.  It  is  very  evident  that 
[665]     the  matters  thus  ^alleged,  in  order  to  taint  and  vitiate 

the  ordinances  of  the  Board  of  Trustees  and  defeat 
the  grant  to  Carpentier,  are  on  their  face  too  vague  and  gen- 
eral to  merit  serious  consideration.  It  is  of  no  consequence 
whether  the  act  of  incorporation  was  procured  with  or  with- 
out the  knowledge  of  the  people  of  Oakland.  The  validity 
of  the  public  acts  of  the  Legislature  is  in  no  respect  impaired 
by  the  knowledge  or  ignorance  of  the  parties  who  may  be 
affected  by  their  operation.  And  the  general  charges  refer- 
ring to  the  election  of  members  of  the  Board  of  1852  and  of 
1853,  so  far  as  the  complaint  is  concerned,  rest  in  mere  aver- 
ment. And  in  relation  to  the  bond  for  reconveyance,  which 
it  is  alleged  Carpentier,  by  an  understanding  with  the  Board, 
was  to  execute,  it  is  sufficient  to  observe  that  the  ordinance 
itself,  to  which  the  complaint  refers,  negatives  any  under- 
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standing  of  the  kind.  The  allegations  of  the  complaint  are, 
as  a  whole,  of  so  vagae  and  indefinite  a  character  that  no  re- 
lief can  be  based  thereon.  When  the  case  was  here  upon  the 
demurrer  to  the  complaint,  the  Court  observed  that  the  al- 
leged fraudulent  practices  of  Carpentier,  in  procuring  the 
election  of  the  first,  or  of  the  second  Board,  or  the  promises 
or  agreements  made  to  induce  the  execution  and  delivery  of 
the  conveyance  from  the  President,  were  not  fully  set  out; 
but  as  the  complaint  might  be  amended  on  the  return  of  the 
cause  in  these  particulars,  it  proceeded  to  consider  the  gen- 
eral questions  discussed  by  counsel.  It  is  sufficient  to  say 
that  the  complaint  was  not  amended;  and  aside  from  this 
consideration,  the  answer  fully  meets  and  denies  the  charges 
of  fraud  or  fraudulent  intent  in  the  acts  of  Carpentier;  and 
what  is  of  more  consequence,  the  charges  Are  wholly  unsus- 
tained  by  the  proofs. 

Stripped  of  the  charges  of  fraud  the  whole  claim  for  equi- 
table relief  falls  to  the  ground.  The  grant  was  either  valid, 
or  void,  or  voidable.  If  void,  as  contended  by  the  counsel 
of  the  respondent,  there  can  be  no  occasion  for  the  interfer- 
ence of  a  Court  of  Equity.  If  void,  the  condition  of  things — 
of  the  rights,  privileges,  and  estate  of  the  city — remains  as 
though  no  transfer  had  been  attempted.  No  cloud  is  cast 
upon  her  title,  and  no  embarrassment  can  attend  the  exercise 
of  her  legitimate  functions.  She  has  only  to  proceed  and 
assert  her  privileges  and  claim  her  interests,  and  whoever  in- 
terferes with  them  will  be  a  trespasser.  If,  however, 
the  grant  *is  only  voidable,  and  not  void,  the  plaintiff  [666] 
seeking  the  aid  of  a  Court  of  Equity  can  only  obtain 
equity  by  doing  equity — that  is,  she  can  only  obtain  relief 
from  the  acts  of  the  agents  of  the  town,  by  tendering  com- 
pensation to  the  defendant,  who  has  relied  upon  them,  for  his 
expenditures.  One  of  the  counsel  of  the  plaintiff,  in  a  brief, 
exhibiting  ability  and  learning,  takes  the  same  position  in 
answer  to  the  defendant,  who  urges  this  principle  against  the 
relief  prayed.  "The  principle  invoked,"  says  the  counsel, 
''  is  not  applicable  to  a  case  like  the  present.  It  is  a  rule 
only  in  cases  where  a  plaintiff  is  in  Court  seeking  to  set  aside 
some  act  or  contract  voidable,  but  not  void,  as  for  fraud, 
mistake,  etc. ;  or  to  rid  himself  of  a  liability,  otherwise  valid, 
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upon  a  ground  which  is  against  good  conscience,  and  not 
favorably  regarded  in  equity,  as  usury,  gaming,  etc.  Here 
our  case  is  that  there  never  was  a  grant,  contract,  or  act,  of 
any  sort,  on  the  part  of  the  town,  whatever  might  have  been 
attempted  by  her  unfaithful  agents.  As  already  remarked, 
she  was  an  artificial  beings  endowed  by  the  law  of  her  creation 
and  existence  with  certain  limited  powers  and  functions,  and 
utterly  incapable  of  acting  or  even  of  being  beyond  or  against 
these,  to  any  intent  or  purpose  whatever." 

The  conclusion  which  follows  from  the  views  we  have  ex- 
pressed is  evident.  The  charges  of  fraud,  as  a  ground  for 
the  equitable  interposition  of  the  Court,  are  fully  answered, 
and  must  be  left  out  of  the  case.  If  the  ordinances  of  the 
Board,  granting  the  franchises  and  lands  to  Carpentier,  are 
void,  there  is  no  occasion  for  the  interference  of  equity.  If  they 
are  only  voidable,  that  interference  cannofc  be  invoked  until 
equity  is  done  by  the  party  claiming  it — that  is,  by  placing  or 
offering  to  place  the  pariy  relying  upon  the  acts  of  the  agents 
of  the  town  in  the  same  position  which  he  would  have  occu- 
pied but  for  his  reliance  upon  their  validity.  These  views 
dispose  of  the  case,  and  render  it  unnecessary  to  consider  the 
other  points  made  by  the  appellants. 

The  judgmentof  the  Court  below  must  therefore  be  reversed, 
and  that  Court  directed  to  dismiss  the  8uit>  and  it  is  so 
ordere<l. 

[667]        *The  plaintiff  filed  a  petition  for  a  rehearing,  upon 
which  Norton,  J.  delivered  the  opinion-of  the  Court — 
Cope,  C.  J.^  concurring. 

The  plaintiff  asks  a  rehearing  in  this  case,  upon  the  ground 
that  when  the  case  was  before  this  Court  on  a  former  occa- 
sion it  was  decided :  first,  that  the  action  could  be  sustained 
without  an  offer  by  the  plaintiff  to  do  equity;  and,  second, 
that  although  the  transfer  to  the  defendant  was  Toid,  it  was  a 
proper  case  to  ask  the  transfer  to  be  set  aside  by  the  equity 


1  Mr.  Fdeld  having  been  appointed  an  Associate  Jnstioe  of  the  Supreme  Ooort  of 
the  United  States  resigned  the  office  of  Chief  Justice  Msj^  20th,  1868.  Mr.  Cora 
sacoeeded  him  as  Chief  Justice.  The  opinion  on  the  rehearing  was  not  filed  until 
June  following. 
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powers  of  the  Oourt,  and  that  these  decisions  have  become 
the  law  of  the  case,  and  cannot  now  be  reversed. 

In  the  former  decision  the  complaint  was  held  to  be  suffi- 
cient, upon  the  ground  that  the  transfer  was  absolutely  void. 
Nothing  was  said  as  to  whether  it  would  have  been  sufficient 
without  an  offer  to  do  equity,  if  the  Court  had  considered  the 
transfer  not  void,  but  only  voidable.  Afterwards  the  opinion 
was  modified,  by  reserving  for  future  revision  the  question  of 
the  validity  of  the  contract  with  Carpentier.  This  was  a 
reservation  of  the  whole  question  as  to  its  validity,  as  well 
whether  it  was  voidable  as  whether  it  was  void.  The  ques- 
tion whether  or  not  the  transfer  was  voidable  being  thus 
withdrawn,  no  decision  can  be  inferred  as  to  what  would  have 
been  necessary  to  render  the  complaint  sufficient,  in  case  the 
Court  should  consider  the  transfer  only  voidable. 

It  may  be  argued  that  when  this  question  was  withdrawn 
from  the  opinion,  there  was  no  ground  specified  in  the  opinion 
upon  which  the  decision  was  made;  but  if  this  may  be  so,  it 
does  not  follow  that  the  decision  necessarily  involves  a  de- 
termination of  a  question  which  was  not  only  not  mentioned, 
but  the  basis  for  which  was  withdrawn  from  the  opinion;  and 
so,  although  it  was  said  in  that  opinion  that  it  was  a  proper 
case  for  equitable  relief,  considering  the  transfer  absolutely 
void,  yet  when  the  ruling  that  the  transfer  was  void  was  with- 
drawn from  the  opinion,  the  remark  that  it  was  a  proper 
case  for  equitable  relief  became  merely  obUeTy  and 
^decided  nothing.  At  most,  it  could  be  considered  [668] 
as  only  saying  whal^would  be  the  opinion  of  the  Court 
in  case,  upon  a  revision  of  the  question  on  some  future  occa- 
sion, the  Court  should  hold  the  transfer  void. 

Behearing  denied. 
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PEOPLE  ex  rd.  FBANK  v.  THE  BOABD  OF  SUPEB- 
VISOES  OP  THE  CITY  AM)  COUNTY  OF  SAN 
FRANCISCO. 

OoiTSOLiDATioN  AcT,  EsTEOT  OF.— The  oorporatioD,  the  City  of  San  Frandfloo,  was 
not  destroyed  by  the  Consolidation  Act,  but  continned.  Its  name  only  was  chaSiged, 
and  the  change  in  this  respect  did  not  require  any  alteration  in  the  pleadings  or 
any  suggestion  of  record  in  an  action  pending  against  the  city  at  the  time  the  act 
was  passed. 

Idek.— Where  an  action  was  commenced  against  the  City  of  San  Francisco  pre- 
vious to  the  passage  of  the  Consolidation  Act,  bat  Judgment  was  not  recovered 
until  after  the  passage  of  the  said  act:  Held,  that  the  judgment  was  binding  against 
the  existing  corporation,  the  City  and  County  of  San  Francisco. 

Ideu— l2a>EBTEDNE8s  OF  Cm.— The  provisions  of  the  fourth  section  of  the  Con- 
solidation Act,  respecting  the  preexisting  indebtedness  of  the  city  of  Ban  Fran- 
cisco, was  not  a  mere  legislative  declaration  of  good  faith  towards  the  public 
creditors,  but  a  requirement  imposing  upon  the  Board  of  Superviaon  the  duty  of 
providing  for  the  payment  of  that  indebtedness. 

Ideu— AuTHOBiTT  OF  SuFEBvisoBS.— The  Board  of  Supervisors  of  the  City  and 
County  of  San  Francisco  have  authority,  and  it  is  their  duty  to  provide  for  the 
payment  of  judgments  recovered  against  the  dty  of  San  Francisco.  They  have 
no  discretion  except  between  two  courses  of  procedure.  They  must  eit^ier  appro- 
priate for  this  purpose  money  already  in  the  treasury,  or  they  must  raise  the 
money  by  taxation. 

1  Idem— Mandamus  liaa.^Mandamus  is  the  appropriate  remedy  to  enforce  the 
performance  of  this  duty  by  the  Board  of  Supervisors. 

Idem- PAsaAOE  of  Oedinange.— There  being  no  discretion  as  to  the  duty  to  be 
performed  there  is  none  as  to  the  use  of  the  means  required  in  performing  it.  If 
the  means  require  the  passage  of  an  ordinance,  the  Supervisors  have  no  discretion 
to  refuse  to  pass  the  ordinance.  They  have  not  in  such  case  the  right  to  vote  at 
their  option  cither  for  or  against  the  ordinance. 

Idem— AuDmNO  Claimb.— Section  ninety-five  of  the  Consolidation  Act,  with  refer- 
ence to  auditing  claims,  does  not  apply  to  judgments  recovered  upon  the  preex- 
isting indebtedness  of  the  city. 

Idem— CoNBXBCcnoN.— The  restrictive  clauses  of  that  section  and  of  other  sections 
of  the  act  must  be  read  in  connection  with  the  fourth  section  and  reoeiVe  such  a 
construction  that  the  provisions  of  all  may  stand. 

Idem— Patmekt  of  Cmr  Indebtedness.— In  imposing  upon  the  Supervisors  the 
duty  of  providing  for  the  payment  of  the  city  indebtedness,  the  Legisla- 

|669]    ture  authorized  them  to  take  all  the  ordinary  ^measures  essential  to  its 

complete  performance.     The  duty  carries  with  it  the  means.     The  Board 

can  appropriate  from  the  revenues  or  levy  a  tax,  and  the  adjusting  of  the  details 

is  a  mere  matter  of  administration,  which  can  be  had  under  the  direction  of  any 

of  the  officers  of  the  corporation  designated  for  that  purpose. 

Appeal  from  the  Twelfth  Judicial  District. 

This  was  an  application  for  a  writ  of  mandamvs  to  compel 

•  Approved  as  to  mandamus,  in  People  v.  Supervisors,  28  Cal.  431;  cited  as  authority 
in  People  v.  Supervisors,  36  Cal.  604,  citing  many  cases;  and  cited  as  authority  in  dis- 
uenting  opinion,  in  Tilden  v.  Sacramento  Uouniyt  41  CaL  77.    See  89  Iowa,  146;  77 

*M.fi46;  86Ind.41. 
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the  defendants  to  make  provision,  from  the  revenues  of  the 
City  and  County  of  San  Francisco,  for  the  payment  of  a  certain 
judgment  obtained  against  the  City  of  San  Francisco,  and  in 
case  said  revenues  are  insufficient  for  said  purpose,  to  levy  a 
tax  for  the  payment  thereof,  as  provided  in  section  four  of  an 
act  entitled  "An  Act  to  Eepeal  the  several  Charters  of  the 
City  of  San  Francisco,  to  establish  the  Boundaries  of  the 
City  and  County  of  San  Francisco,  and  to  Consolidate  the 
Government  thereof,"  approved  April  19th,  a.d.  1856, 

The  cause  was  heard  upon  the  affidavit  of  the  relator  and 
the  answer  of  the  defendants.  The  affidavit  of  the  relator 
sets  forth: 

1st.  That  on  the  eighteenth  day  of  December,  1854,  the 
City  of  San  Francisco  was  indebted  to  one  Henry  W.  Scale, 
in  the  sum  of  ^8,611  39; 

2d.  That  on  the  fourteenth  day  of  February,  1854,  the  said 
Scale  instituted  a  suit  against  the  City  of  San  Francisco  to 
recover  said  indebtedness; 

3d.    That  on  the  twenty-seventh  day  of  April,  1857,  the 

.  Superior  Court  rendered  a  judgment  against  the  said  City  of 

San  Francisco,  and  in  favor  of  Seale,  for  the  said  sum,  with 

interest  thereon  from  the  eighteenth  day  of  December,  1854; 

4th.  That  said  suit  was  afterwards  appealed  by  the  said 
City  of  San  Francisco  to  the  Supreme  Court  of  the  State  of 
California,  and  that  on  the  third  day  of  July,  1860,  said 
judgment  was  confirmed  by  the  Supreme  Court,  with  costs, 
and  is  now  final  and  unpaid; 

5th.  That  said  debt  was  due  by  the  City  of  San  Francisco 
at  the  time  when  the  Consolidation  Act  (passed  April  19th, 
1856)  was  approved; 

*6th.  That  in  and  by  said  Consolidation  Act  all  [670] 
the  property  of  every  kind  and  nature  belonging  to 
the  City  of  San  Francisco  became  the  property  of  the  City 
and  County  of  San  Francisco,  that  it  was  received  and  ac- 
cepted by  said  city  and  county  and  has  ever  since  been  used 
by  said  city  and  county; 

7th.  That  there  is,  and  at  the  time  of  the  demand  made 
by  the  relator  was,  in  the  treasury  of  the  City  and  County  of 
San  Francisco,  of  the  revenue  of  the  fiscal  year  ending  June, 
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1862,  a  large  amount  of  money,  more  than  sufficient  to  pay 
the  amount  due  upon  said  judgment,  unspent  and  unappro- 
priated; 

8th.  That  said  judgment  has  been  duly  assigned  to  the 
relator,  (the  assignments  are  specially  set  forth,)  and  that  he 
now  is,  and  at  the  time  of  making  his  demand  was,  the  owner 
of  said  judgment; 

9th.  That  the  relator,  on  the  twentieth  day  of  October, 
1862,  duly  demanded  of  the  said  Board  of  Supervisors  of  the 
City  and  Coimty  of  San  Francisco,  in  a  regular  and  public 
session  of  said  Board,  to  make  provision  for  said  indebtedness 
according  to  the  provisions  of  section  four  of  the  Consolida- 
tion Act; 

10th.  That  said  Board  of  Supervisors  has  neglected,  de- 
layed, and  refused  to  do  so;  and 

11th.  That  there  is  not  any  plain,  speedy,  and  adequate 
remedy  to  the  relator  save  by  the  writ  of  mandate  in  such 
cases  made  and  provided. 

The  answer  of  the  defendants  contains: 

1st.  A  denial  upon  information  and  belief  that  the  City 
of  San  Francisco  was  indebted  to  Scale  in  any  sum  on  the 
eighteenth  day  of  December,  or  at  any  other  time; 

2d.  An  admission  of  the  commencement  of  the  action  at 
the  time  set  up  in  relator's  affidavit,  and  the  rendition  of  the 
judgment  as  therein  alleged; 

3d.  An  averment  that  said  judgment  is  null  and  void, 
because  at  the  time  of  its  rendition  the  charter  of  the  City  of 
San  Francisco  had  been  repealed,  and  that  the  corporation 
known  as  the  City  of  San  Francisco  had  no  legal  existence; 

4th.    An  admission  that  the  judgment  was  appealed  to  the 

Supreme  Court,  and  there  affirmed  as  set  up  in  relator's 

affidavit,  and  an  averment  that  said  appeal  was  un- 

[671]     authorized,  because  said  City  of  *San  Francisco  had 

no  legal  existence,  and  no  power  to  appeal,  prosecute, 

or  defend  the  said  or  any  other  action; 

5th.  An  admission  that  said  judgment  is  unpaid,  and  a 
denial  that  it  is  due; 

6th.  An  allegation  that  defendants  have  no  knowledge  or 
information  save  what  is  contained  in  relator's  affidavit, 
whether  the  relator  is  the  owner  and  holder  of  said  judg- 
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ment,  and  that  defendants  neither  admit  nor  deny  the  same, 
but  that  they  insist  that  the  relator  shall  be  required  to  make 
strict  proof  thereof; 

7th.  An  allegation  that  on  advice  and  belief  the  Board  of 
Supervisors  have  no  power  or  authority  to  pay,  or  order  paid, 
or  audit,  allow,  or  make  provision  for  the  payment  of  said 
judgment; 

8th.  A  plea  in  the  nature  of  a  demurrer  to  the  demand 
alleged  by  relator;  and 

9th.  An  allegation  that  at  the  time  when  the  said  affidavit 
of  the  said  relator  was  made — ^namely,  at  the  time  when  the 
said  proceedings  in  this  behalf  were  instituted  and  com- 
menced— there  were  and  still  are  outstanding  and  unpaid 
claims  against  the  late  City  of  San  Francisco  of  the  like  class, 
and  of  equal  validity  with  the  said  judgment  described  by 
the  said  relator,  to  the  amount  of  over  $1,300,000 — that  is  to 
say,  judgments  upon  alleged  claims  against  the  said,  the  late, 
City  of  San  Francisco,  upon  which  the  said,  the  late.  City  of 
San  Francisco  was  duly  impleaded  before  the  passage  of  the 
said  so-called  Consolidation  Act,  and  upon  which  judgments 
were  thereafter  obtained,  after  the  passage  of  the  so-called 
and  described  Consolidation  Act,  without  the  substitution  of 
the  said  City  and  Couniy  of  San  Francisco  upon  the  record, 
but  upon  consideration  of  law,  justice,  and  equity,  equal  at 
least  to  those  upon  which  the  said  judgment,  described  by 
the  said  relator,  is  foimded. 

The  following  are-sections  one  and  four  of  the  act  known 
as  the  Consolidation  Act,  which  are  referred  to  ir  the  opinior 
of  the  Court: 

''  Sec.  1.  The  corporation,  or  body  politic  and  corporate, 
now  existing  and  known  as  the  City  of  San  Francisco,  shall 
remain  and  continue  to  be  a  body  politic  and  corporate,  in 
name  and  in  fact,  by  the  name  of  the  City  and  Coimty  of  San 
Franci^o,  and  by  that  name  shall  have  perpetual  suc- 
cession, may  sue  and  defend  in  all  '^Courts  and  places,  [672] 
and  in  all  matters  and  proceedings  whatever,  and  may 
have  and  may  use  a  common  seal;  and  the  same  may  alter  at 
pleasure,  and  may  purchase,  receive,  hold,  and  enjoy  real  and 
personal  property,  and  sell,  convey  mortgages,  and  dispose 
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of  the  same  for  the  common  benefit.  The  boundaries  of  the 
Citj  and  Coimty  of  San  Francisco,  and  all  sides  except  the 
southern  boundary,  described  in  this  section,  shall  be  identical 
with  those  of  the  County  of  San  Francisco  as  they  exist  at  the 
time  of  the  passage  of  this  act*.  The  southern  boundary  of 
the  City  and  County  of  San  Francisco  shall  be  as  follows : 
beginning  in  the  boundary  line  of  the  County  of  San  Fran- 
cisco, as  it  now  exists  at  a  point  due  east  from  a  rock  in  the 
bay  of  San  Francisco,  southwesterly  from  Point  Devisidero 
or  Hunter's  Point,  which  rock  is  designated  on  Wheeler's 
map  of  said  county  as  Shag  Bock;  thence  running  due  west 
to  said  Shag  Bock;  thence  running  werterly  to  a  point  in  the 
county  road,  one-fourth  of  a  mile,  northeasterly  in  a  straight 
line  from  the  house  known  as  the  County  House,  kept  and 
occupied  by  C.  E.  Lilly;  thence  in  a  straight  line  to  the  south- 
eastern extremity  of  the  southern  arm  of  the  Laguna  de  la 
Merced;  thence  due  west  to  the  Pacific  Ocean,  and  thence 
due  west  to  the  western  boundary  of  the  County  of  San  Fran- 
cisco as  it  now  exists;  provided^  Jiowever,  that  all  rights  and 
liabilities  of  the  corporation  heretofore  and  now  known  as  the 
City  of  San  Francisco  shall  survive  to  and  continue  against 
the  corporations  continued  by  this  act." 

**Sec.  4.  All  the  existing  provisions  of  law,  defining  the 
powers  and  duties  of  county  officers,  excepting  those  relating 
to  Supervisors  and  Boards  of  Supervisors,  so  far  as  the  same 
are  not  repealed  nor  altered  by  the  provisions  of  this  act, 
shall  be  considered  as  applicable  to  officers  of  the  said  City 
and  County  of  San  Francisco,  acting  or  elected  under  this 
act.  Provision  shall  be  made  from  the  revenues  of  the  said 
city  and  county  for  the  payment  of  the  legal  indebtedness  of 
the  former  city  corporation  and  of  the  County  of  San  Fran- 
cisco. The  taxes  which  may  be  levied  and  collected  under 
the  provisions  of  this  act  shall  be  uniform  throughout  the 
said  City  and  County  of  San  Francisco;  but  in  case  it  should 
hereafter  be  found  necessary,  for  the  purpose  of  providing 
for  the  said  city  indebtedness,  to  increase  taxation 
[673]  beyond  the  rate  of  the  county  *tax  levied  upon  pro- 
perty in  said  County  of  San  Francisco,  during  the 
year  1855,  such  increased  taxation,  over  and  above  the  rate 
aforesaid,  shall  be  levied  and  assessed  exclusively  upon  the 
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real  and  personal  property  situated  within  the  limits  defined 
in  the  second  section  of  the  act  entitled  'An  Act  to  Beincor- 
porate  the  City  of  San  Frjincisco,'  passed  May  5th,  1855,  and 
not  npon  such  property  situated  without  those  limits." 

The  Court  below  refused  to  grant  the  writ,  and  gave  judg- 
ment on  the  application  for  the  defendants.  From  this 
judgment  the  relator  appeals. 

John  B,  FeUon  and  A.  M,  Crane,  for  Appellant. 

It  will  be  perceived  that  none  of  the  allegations  of  the 
answer  contradicts  the  allegations  of  the  complaint,  or  raises 
any  question  of  fact.  It  is  true  that  the  original  indebted- 
ness, on  which  the  judgment  described  in  the  relator's  affi- 
davit was  rendered,  is  denied,  but  as  the  rendition  of  the 
judgment  is  admitted,  the  denial  is  evidently  sham  and  eva- 
sive. By  the  force  of  the  judgment  of  the  highest  tribunal 
of  the  land  the  indebtedness  has  become  res  adjudicata,  and 
the  defendants  cannot  deny  it  now.  So,  also,  the  defendants 
say  that  they  neither  deny  nor  admit  the  allegation  that  rela- 
tor is  the  owner  and  holder  of  the  judgment  described  in  his 
affidavit,  and  insist  on  strict  proof.  But  the  relator's  affidavit 
is  positive  upon  the  subject,  and  is  a  sworn  complaint  to 
which  defendants  must  answer  as  to  any  other  sworn  com- 
plaint. Even  at  common  law  the  rule  was  that  the  return  to 
a  mandamus  must  be  certain  and  conclusive.  This  point  was 
decided  on  the  same  sort  of  allegation  in  the  very  learned 
case  of  CommontveaUh  ex  reL  Thomas  v.  Commissioners  of  Alle- 
ghany County,  8  Casey,  32  Penn.  232,  where  the  Court  says: 
"The  fourth  plea  is  a  sort  of  conjectural  interrogatory  as  to 
whether  the  relator  is  a  bona  fide  holder  of  the  bonds  he 
claims.  His  title  is  not  exactly  denied  or  admitted,  but  we 
are  asked  to  put  him  to  a  proof  of  it.  We  cannot  do  it  on 
so  uncertain  and  equivocal  a  plea.  He  alleges  positively  that 
he  is  the  owner,  and  until  it  is  positively  denied  he  cannot  be 
required  to  prove  his  title." 

Taking  then  the  affidavit  of  relator  and  the  answer 
together,  and  *we  have  this  state  of  facts:  That  Scale     [674] 
commenced  an  action  against  the  City  of  San  Fran- 
cisco, in  the  year  1854,  in  a  Court  of  competent  jurisdiction; 
that  he  recovered  judgment  in  the  year  1857,  and  that  said 
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judgment  was  confirmed  by  the  Supreme  Court  in  the  year 
1860;  the  judgment  was  recovered  against  the  City  of  San 
Francisco,  and  the  Consolidation  Act  establishing  the  City 
and  County  of  San  Francisco  went  into  effect  in  the  year  1856, 
and  during  the  pendency  of  the  action;  that  there  is  money 
in  the  city  treasury,  from  the  revenues  of  a  past  year,  amply 
sufficient  to  pay  this  judgment.  On  this  state  of  facts  the  re- 
lator contends  that  he  is  entitled  to  a  peremptory  mandamus 
to  compel  the  payment  of  his  judgment. 

I.  The  former  City  of  San  Francisco  and  the  present  City 
and  County  of  San  Francisco  are  one  and  the  same  corpora- 
tion, so  far  as  debts,  liabilities,  judgments,  suits,  right  to 
sue  and  defend,  are  concerned. 

In  Seale  v.  The  City  of  San  FranciscOy  the  very  case  which 
is  described  in  relator's  affidavit,  the  direct  point  was  raised 
and  decided  by  this  Court,  so  that,  as  far  as  this  case  is  con- 
cerned, the  matter  is  forever  a  res  adjudicaJta.  The  same 
point  was  taken  in  behalf  of  the  City  of  San  Francisco  in  the 
cases  of  Argenti  v.  The  City;  Chrysler  v.  The  City,  and  Martin 
V.  TheCUy. 

This  point  was  also-decided  in  the  case  of  Smith  v.  Morse, 
2  Cal.  554.  The  Act  of  April  15th,  1851,  had  repealed  the 
Act  incorporating  the  City  of  San  Francisco,  passed  April 
15th,  1850,  and  considerably  enlarged  the  boundaries  of  the 
city,  and  the  point  was  taken,  *  *  That  the  Act  of  April  15th,  1851, 
reincorporating  the  City  of  San  Francisco,  repealed  the  old 
corporation,  and  consequently  its  debts  became  extinguished 
and  its  property  escheated  to  the  State.  That  the  State  in 
the  exercise  of  her  sovereignty  has  reconveyed  the  property  of 
the  city  to  the  Fund  Commissioners,  coupled  with  the  con- 
dition of  the  payment  of  the  floating  debt  of  the  city."  To 
this  Murray,  C.  J.  said:  '*It  requires  no  little  courtesy  to 
discuss  this  proposition  seriously,  even  for  a  moment,  and  the 
whole  mistake  has  grown  out  of  a  failure  to  distinguish  the 
difference  between  the  body  politic  as  a  corporation,  and  the 
act  constituting  it  a  corporation.  The  title  of  the  act 
[675]  is,  'An  Act  to  Iieincorpo-*rate  the  City  of  San  Fran- 
cisco.' The  first  section  provides:  'The  people  of  the 
City  of  San  Francisco  shall  continue  to  be  a  body  politic  and 
corporate  under  the  name  and  style  of  the  City  of  San  Francisco. 
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''Bj  the  first  charter  the  people  of  San  Francisco  are 
constituted  a  body  politic;  the  second  continues — ^not  de- 
stroys— the  body  so  founded.  In  the  language  of  Lord 
Mansfield,  'It  has  never  been  disputed  that  new  charters 
revive  and  give  activity  to  the  old  corporation.  Where  the 
question  has  arisen  in  which  there  was  any  remarkable 
metamorphosis,  it  has  always  been  determined  that  they 
remain  the  same  as  to  debts  and  rights.'  *  *  ^  In  fact  the 
Legislature  possesses  no  such  arbitrary  power  to  seize  the 
revenues  and  property  of  a  municipal  corporation.  If  they  had, 
by  what  authority — the  debt  having  once  been  destroyed — can 
they  again  revive  and  impose  it  upon  this  city,  and  authorize 
a  tax  to  be  levied  upon  the  corporators  for  its  payment?  The 
construction  contended  for  is  at  war  with  the  plain  and  obvious 
meaning  of  the  Legislature.  And  even  if  such  were  the  in- 
tention, it  would  be  but  doing  indirectly  what  I  have  already 
shown  they  cannot  do  directly,  and  would  therefore  be  uncon- 
stitutional and  void." 

The  Court  will  remember  that  in  the  case  of  Smith  v.  Morse 
an  execution,  issued  on  a  judgment  obtained  under  the  charter 
of  1850,  had  been  levied  upon  the  property  of  the  city  under 
the  charter  of  1851,  and  the  property  had  been  sold.  Large 
quantities  of  the  water  lots  of  the  city  are  still  held  under 
this  decision,  and  to  disturb  it  would  be  to  overturn  the  title 
to  millions  of  dollars  of  property. 

The  identity  of  the  City  and  County  of  San  Francisco  with 
the  City  of  San  Francisco  was  decided  in  a  very  striking 
manner  in  the  case  of  Knox  v.  WoodSy  8  Cal.  545.  There  the 
Court  held  that  an  account  audited  against  the  City  of  San 
Francisco  need  not  be  audited  again  under  the  Consolidation 
Act  to  entitle  it  to  be  paid  by  the  City  and  County  of  San 
Francisco. 

How  well  this  point  was  considered  as  settled  is  apparent 
from  the  case  of  ZoUman  v.  The  City  of  San  FrandscOy  where 
the  Court  treats  the  liability  of  the  City  and  County 
of  San  Francisco,  '^as  a  matter  of  course,  for  the  debts  [676] 
of  the  old  corporation.  The  Court  there  say :  **The 
liabilities  of  the  City  of  San  Francisco  having  been  cast  by 
the  Consolidation  Act  upon  the  defendants."    (20  Cal.  100.) 

This  point  therefore  has  been  so  often  decided,  directly 
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and  iDdirectlj,  that  it  is  no  longer  an  open  one.     Even,  how- 
ever,  if  it  were,  the  decision  must  still  be  the  same. 

The  language  of  the  Consolidation  Act  is  clear  and  unmis- 
takable on  this  point.  There  is  no  ambiguity  in  the  statute. 
The  first  section  of  the  Consolidalion  Act  declares  that,  "The 
corporation  or  body  politic  and  corporate,  now  existing  and 
known  as  the  City  of  San  Francisco,  shall  remain  and  continue 
to  be  a  body  politic  and  corporate,  in  name  and  in  fact,  by 
the  name  of  the  City  and  County  of  San  Francisco,  and  by 
that  name  shall  have  perpetual  succession,  may  sue  and  de- 
fend in  all  Courts  and  places." 

Again,  at  the  end  of  the  first  section:  ^'Proinded,  however, 
that  all  rights  and  liabilities  of  the  corporation,  heretofore 
and  now  known  as  the  City  of  San  Francisco,  shall  survive  to 
and  continue  against  the  corporations  continued  by  this  Act." 

The  objections  most  urged  by  respondents'  counsel  are :  1st, 
that  the  new  corporation  is  entirely  dissimilar  to  the  old  one 
in  the  powers  which  are  conferred  upon  it;  2d,  that  the  new 
corporation  includes  a  larger  space  of  territory,  and  that, 
although  such  fact  is  not  proved  and  does  not  appear  either 
in  the  record  or  law,  there  are  persons  included  in  the  new 
corporation  who  were  not  in  the  old;  and  3d,  that  the  new 
corporation  includes  the  former  corporation  of  the  county, 
and  that  the  corporation,  the  county,  cannot  be  bound  by  a 
judgment  against  the  city  without  having  an  opportunity  of 
defending  itself. 

These  objections  may  be  answered  together.  A  corporation 
is  the  creature  of  the  Legislature,  and  under  constitutional 
restrictions,  is  what  the  Legislature  makes  it.  The  Legis- 
lature has  the  right  to  consolidate  two  or  more  corporations 
into  one,  so  that  the  composite  corporation  shall  be  legally 
identical  with  each  of  the  corporations  which  have  been 
put  together.  Thus,  in  American  Bailway  Cases,  69,  in 
the  cases  cited  there,  it  was  held  that  a  railroad 
[677]  ^company  made  up  of  four  or  five  companies,  for- 
merly existing  as  distinct  companies,  was  yet  the 
same  as  each  of  the  former  companies. 

So,  also,  the  Legislature  has  the  right  to  extend  the 
territorial  limits  of  a  corporation.  This  was  done  in  1851, 
when  the  charter  of  1850  was  abolished  and  the  limits  of  the 
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city  wore  extended.  So,  also,  the 
from  a  corporation  all  the  powers 
confer  upon  it  entirely  new  and  d 
corportion  remain  the  same.  (S 
241,  242,  246;  2  Mason,  0.  C.  ] 
Corporation^  Meea  &  Wdsby,  621; 
V.  Tlie  Mayor  and  Aldermen  of  the 
bama,  336;  Tlie  Overseers  of  the  F 
David  Sears,  22  Pick.  122;  The  C 
Allen,  13  Missouri,  401;  Danid 
Memphis^  11  Humph.  582;  and  ! 
The  Mayor,  Aldermen,  etc.,  of  Mob 

n.  It  is  the  duty  of  the  City  ai 
to  pay  the  judgment  held  by  the 
if  she  has  sufficient  on  hand,  and 
hand,  then  to  levy  a  tax  for  th(; 
pointed  out  in  section  four  of  th« 
is  the  duty  of  the  Board  of  Super' 
the  payment  of  this  debt. 

1st.    The  city  has  been  sued  in 
diction,  and  that  Court  has  award 
dered  and  adjudged  that  the  cii 
hold  that  a  Court  which  has  the 
ration  to  pay  its  debts  has  no  po\" 
if  it  is  disobeyed,  is  simply  to  tai 
the  hands  of  the  Court.     On  wh  i 
Oertainly  not  on  the  ground  that  ! 
to  enforce  corporations  to  discha] 
tainly  not  on  the  ground  that  sue!  i 
in  their  eflfect.     If  a  municipal  c(  > 
ejectment  and  the  plaintiff  reco\  ( 
erces  the  city  to  leave  the  pren : 
therefore,  the  right  to  enforce  its 
exception  in  favor  of  money  jud| 
has  a  right  to  enforce  a  money 
only  means  possible  in  the  case  i 
their  money  by  taxation,  and  thi  1 
or,  if  there  are  none,   by  taxai 
Courts  have  to  order  a  thing  don  i 
the  right  to  compel  that  thing  to  I 
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2d.  Again,  this  power  of  the  corporation  to  appropriate 
its  revenues  to  the  payments  of  its  debts  is  necessarily  im- 
plied in  its  power  to  make  contracts  and  incur  liabilities. 
What  is  a  contract?  It  is  the  assent  of  two  minds,  legally 
binding  and  enforceable  on  both.  Now,  the  law  which  gives 
to  a  corporation  the  right  to  contract  gives  to  it  the  right  to 
put  itself  in  a  position  where  it  can  be  forced  legally  to  comply, 
if  it  refuses.  The  Legislature,  in  giving  to  a  corporation  the 
right  to  make  contracts  and  incur  liabilities,  and  in  subjecting 
it  to  the  authority  of  the  Courts  to  compel  a  performance  of 
contracts  and  a  payment  of  liabilities,  by  a  necessary  implica- 
tion gives  to  the  corporation  the  right  to  raise  money  in  the 
ordinary  and  customary  way  for  the  purpose  of  meeting  its 
contracts  and  liabilities,  and,  by  an  equally  necessary  impli- 
cation, gives  to  the  Courts  the  power  to  force  it  to  raise  monej 
if  it  refuse  to  comply  with  their  legal  commands. 

3d.  The  Legislature  has  not  only  conferred  indirectly  this 
power  on  the  corporation  of  the  City  and  County  of  San  Fran- 
cisco, but  it  has  also  done  so  in  the  clearest  arf'  most  unmis- 
takable language. 

By  the  act  the  liabilities  of  the  City  of  San  Francisco 
survive  and  continue.  They  have  never  died.  Their  position 
has  never  changed.  Two  stronger  words,  to  have  the  eSeci 
which  the  Legislature  evidently  intended  to  have,  that  of 
saving  these  rights  and  liabilities  from  even  a  momentary 
abatement,  could  not  be  selected  than  these  words — survive 
and  continue.  And  for  these  liabilities  a  fund  is  provided, 
and  that  fund  is  the  revenues  of  the  City  and  County  of  San 
Francisco,  and  taxation  if  the  revenues  are  insufficient;  and 
that  taxation  is  to  be  apportioned  in  the  way  which  the  Legis- 
lature evidently  regarded  as  the  equitable  one,  in  a 
[679]  certain  *proportion  upon  the  inhabitants  of  the  City 
of  San  Francisco  and  of  the  County  of  San  Francisco. 
And  finally,  the  power  and  duty  to  do  all  this  is  devolved  upon 
theSupervisois, 

It  is  argued  on  the  other  side  that  all  of  these  provisions 
are  but  simple  declarations  of  good  faith  on  the  part  of  the 
Legislature;  that  it  is  a  pledge  that  at  some  future  time 
another  act  shall  be  passed  giving  to  some  one  the  power  of 
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paying  these  liabilities,  but  that 
provision. 

But  it  is  clear  that  the  Legisl 
in  this  Consolidation  Act,  to  ma] 
ment  of  these  liabilities.  It  is 
justice  of  the  opposite  construct 
give  all  the  property  rights  and  I 
poration  to  the  corporation  as 
vision  for  its  liabilities. 

Examining  the  act  in  the  lighil 
tice,  we  see  that  the  language  is 
are  left  as  they  were  before, 
their  payment.  The  fund  is  pro^ 
the  city  shall  pay  and  the  coxmty 
other  words,  the  very  details  of  1 
ments  are  arranged.  How  is  all 
that  the  Legislature  intended  to 
say  to  the  creditors,  ''At  some  fii 
containing  these  provisions?" 

If  the  Legislature  intended  to 
Legislature,  and  to  do  nothing 
would  it  have  to  dictate  how  tha 
this  is  but  a  declaration  that 
passed  making  provision  for  the 
in  what  way  can  the  Legislature 
passed,  that  it  shall  contain  a  pre 
be  made  out  of  the  revenues  of 
taxation  shall  be  made  in  a  ce 
two  provisions:  1st,  that  these  d 
revenues  of  the  city  and  count 
purpose  shall  be  apportioned  ic 
tioDS  of  a  declaration  that  herea 
they  are  positive  peremptory  pre 
mode  of  payment  and  of  raising  m 

^Again,  such  a  construction  ^ 
tional.  The  former  acts  incor 
San  Francisco  contained  provisi 
very  debts  out  of  the  revenues  o 
these  revenues  should  be  raise 
of  1850,  art.  3,  sec.  29;  Charter  . 
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It  was  on  the  faith  of  these  provisions  that  the  city  was 
trusted.  The  relator's  affidavit  shows  that  this  indebtedness 
accrued  in  1854.  The  judgment  creditor  had,  therefore,  a 
vested  right  to  be  paid  out  of  these  very  funds,  to  be  raised 
in  this  very  manner,  and  a  subsequent  Legislature  cannot 
take  away  this  right.  (English  v.  Board  of  Supervisors  of 
Sojcramerdo  County,  19  Cal.  172;  ffmith  v.  Morse,  2  Id.  524; 
The  People  v.  The  Board  of  Supervisors  of  iJie  County  of  West- 
Chester,  4  Barb.  Sup.  Court  R.  64.) 

It  is,  however,  objected  to  this  that  no  machinery  is  pro- 
vided, and  that  the  provision  does  not  sufficiently  indicate  the 
mode  and  manner  to  make  it  practicable  to  carry  it  into  effect. 

To  this  we  answer:  1st,  that  if  the  general  power  to  make 
this  provision  for  the  payment  of  the  debts,  and  to  tax  in  a 
certain  manner  is  given,  such  general  power  carries  with  it 
the  power  to  take  all  the  necessary  steps.  It  is  a  general 
fundamental  principle  that  where  a  right  is  given  all  necessary 
powers  to  the«  exercise  and  enjoyment  of  the  right  are  also 
given.  2d.  We  answer  that  the  machinery  is  provided,  and 
the  Revenue  Act  (see  Stat.  1857,  sec.  42,  p.  339)  provides  how 
a  tax  shall  be  levied.  All  therefore  that  was  necessary  was 
to  give  to  the  Board  the  power  to  direct  the  tax. 

Again,  it  is  urged  that  section  ninety-five  of  the  Consolida- 
tion Act  provides  that  payment  of  demands  on  the  treasury 
of  said  city  and  county,  duly  audited,  may  be  made  for  cer- 
tain specified  objects  *'and  none  other,"  (see  Act  of  1856, 
172,)  and  that  this  provision  prohibits  the  application  of  the 
money  in  the  treasury  to  the  payment  of  these  debts,  as  they 
are  not  specially  mentioned. 

To  this  we  answer:  1st,  that  this  provision  only  applies  to 
the  future  government  of  the  city,  not  to  its  past  transactions; 
and  2d,  that  in  this  provision  as  to  what  demands  are  to  be 
paid  out  of  the  treasury,  the  act  has  omitted  judg- 
[681]  ments  altogether,  for  the  clear  ^reason  that  it  was  un- 
necessary to  specify  them.  The  law  orders  the  pay- 
ment of  judgments.  The  section  only  deals  with  those  de- 
mands which  the  Supervisors  and  Auditor  pass  upon — with 
contracts  which  the  law  authorizes  the  city  to  make  and  then 
pay  without  suits. 

It  is  further  objected  that  our  demand  is  insufficient.     On 
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this  point  we  will  simply  call  th 
very  learned  case  in  8  Casey,  232 

in.  Mandamus  is  the  proper 
formance  of  the  duty  imposed  • 
jurisdiction  of  the  writ  compre 
common  law,  of  statutes  and  acts: 
where  there  exists  no  legal  remei 
idea  was  that  a  mandamus  won] 
performance  of  a  ministerial  di 
gone  much  further,  and  it  is  n( 
grant  the  writ  to  command  the 
jurisdiction  of  any  public  duty  I 
remedy.     (Tapping  on  Mandamii 

The  statute  of  this  State  gi^ 
English  rule.  It  is  unquestions 
tions  are  proper  subjects  of  the 
142,  that  it  is  within  the  jurisdict 
by  mandamus,  that  all  the  officei 
should  do  their  duty  in  their  ] 
public  officers. 

The  same  rule  applies  to  par 
same  author  (page  257)  that  on 
the  Court  will  grant  the  writ  tc 
assessments,  etc.,  and  (page  259 
to  pay  principal  and  interest  be 
overseers  of  a  parish  within  an  i 
of  the  expenses  of  the  union  to  i 
have  not  sufficient  funds  in  theii 
they  do  forthwith  what  is  nece 
and  levying  a  rate  for  that  pu: 
amount  thereof  to  the  Treasur 
cited  to  sustain  the  text:  B,  v. 
D.  553;  Id.  12  B.  185,  where  see 
V.  8L' Andrews,  10  A.  &  E.  73f 
other  cases  are  referred  to  wit 
Supreme  Court  of  Pennsylvanij 
opinion  in  the  case  of  Common 
State  E.,  10  Casey,  496;  see  al 
Co.,  32  Penn.,  8  Casey,  218,  dire, 
cases,  and  many  others  which  ^ 
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will  be  seen  that  municipal  corporations  are  subjects  of  this 
writ;  that  the  officers  controlling  them  are  public  officers,  and 
therefore  subject;  and  that  in  cases  precisely  analogous  to 
this  they  have  been  held  to  obedience  to  the  writ.  The  prin- 
ciple is,  that  exercising  functions  with  which  the  law  invests 
and  charges  them,  they  may  be  coerced  to  discharge  those 
functions  according  to  law. 

All  of  the  authorities,  without  a  single  exception,  maintain 
the  proposition  that  in  the  absence  of  any  legislative  direction 
to  pay,  or  to  provide  for  payment  of  a  municipal  debt,  the 
fact  of  the  existence  of  the  debt  without  provision  for  its 
payment,  when  demand  is  made  and  refused  for  such  pro- 
vision, is  sufficient  to  authorize  mandamus.  Upon  principle, 
this  is  and  should  be  so.  A  judgment  is  conclusive  of  the 
fact  of  indebtedness,  and  that  the -corporation  had  a  right  to 
contract  the  debt;  and  the  contracting  of  it  carries  the  obliga- 
tion to  pay,  and  with  this  the  use  of  the  proper  means  to  pay. 
No  higher  duty  can  be  imposed  upon  any  being,  legal  or 
artificial,  than  the  duty  of  doing  justice;  and  if  any  duty  can 
be  compelled  by  superior  authority,  it  would  seepi  to  be  the 
duty  of  doing  justice..  But  positive  authority  is  abundant  to 
support  a  principle  so  obviously  just.  (State  v.  Poulterer^  16 
Cal.  531;  Sedg.  on  S.  and  C.  Law,  91,  92;  CanroU  v.  Board  of 
Police,  6  Cush.,  Miss.,  38;  Board  of  Police  of  Attala  County  v. 
Qranty  9  S.  AM.  92;  Taver  v.  Commissioners  of  Tallapoosa 
County,  17  Ala.  532.) 

It  is  urged  that  the  relator,  having  recovered  his  judgment, 
might,  for  anything  that  appears,  have  enforced  it,  or  might 
still  enforce  it  hj  fieri  facias  process  entirely  adequate  to  the 
purpose. 

To  this  we  reply:  1st,  that  there  is  no  intendment  in  favor 
of  a  municipal  corporation — that  it  has  leviable  property 
sufficient  to  pay  its  debts.  The  petition  expressly  charges 
that  the  relator  has  no  adequate  and  sufficient  remedy; 
[683]  and  this  charge  is  not  ^denied,  and  this  is  enough  for 
all  purposes  of  obtaining  the  writ.  This  has  been 
expressly  held  in  the  two  cases  from  Pennsylvania,  above 
cited,  to  be  all  that  is  necessary. 

2d.  The  other  remedy,  excluding  this,  must  be  a  remedy 
for  the  enforcement  of  the  very  right  claimed.    Now,  here 
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we  are  not  seeking  to  enforce  the  judgment,  bat  to  enforce 
the  statutory  duty  cast  upon  the  Supervisors  of  the  city  and 
county  to  pay  the  debts  of  the  city,  the  Supervisors  being  in 
this  respect  the  representatives  of  the  old  corporation.  The 
statute  cast  the  duty  of  levying  a  tax  for  the  payment  of  these 
debts;  the  creditors  had  a  right,  therefore,  to  look  to  this 
fund  for  payment  of  their  debt.  Even  if  there  were  a  clear 
remedy  for  the  enforcement  of  the  judgment,  this  would  be 
no  answer  to  this  application,  any  more  than  it  would  be  a 
good  answer  that  the  Sheriff  need  not  execute  a  deed  because 
there  was  property  of  defendant  to  make  the  debfc.  The 
judgment  is  one  thing  binding  the  old  corporation;  the  duty 
to  levy  a  tax  to  pay  it  is  another  thing,  binding  the  new  cor- 
poration; and  we  are  seeking  now  to  enforce  this  new  statu- 
tory  obligation,  and  for  this  last  breach  of  duty  we  have  no 
specific  remedy,  indeed  no  adequate  remedy  at  all,'  except  in 
this  form. 

3d.  The  primary  fund  for  the  payment  of  the  debts  of  the 
old  corporation  is  the  money  in  her  treasury,  and  the  appro- 
priate means  to  get  it  there  taxation.  The  whole  policy  of 
the  law,  as  shown  in  the  old  charter  a^d  the  new,  is  that  the 
public  property  shall  not  be  sold  to  pay  the  debts.  It  is 
notorious  that  the  city  has  no  property  subject  to  forced  sale, 
except  land;  but  she  cannot  sell  that,  or  any  property — she 
can  only  lease  for  three  years.  Can  it  be  possible  that  the . 
Legislature  meant  that  the  city  should,  by  the  mere  failure  to 
provide  for  the  payment  of  these  debts,  as  she  is  bound  to  do 
by  the  law,  permit  the  public  lands  to  be  sacrificed  at  a  forced 
sale  by  the  Sheriff?  Is  it  not  a  violation  of  the  dujby  of  the 
Supervisors  to  suffer  the  sacrifice?  And  can  that  be  con- 
sidered a  legal  remedy,  adequate  and  sufficient,  which  thus 
contravenes  this  duty  and  imposes  this  unnecessary  loss  upon 
the  city? 

Another  answer  is,  that  the  judgment  itself,  as  held  in  the 
Mississippi  case  cited,  taken  in  connection  with  the  duty  im- 
posed by  law,  is  a  command  for  the  levying  of  the  tax; 
and  still  another,  as  ^held  in  the  Pennsylvania  case,  [684] 
8  Casey,  that  the  number  of  the  debts  makes  the  pro- 
cess of  sueing  on  them  all  at  law  an  inadequate  and  inadmis- 
sible remedy — the  argument  being  that  it  unnecessarily  sub- 


Digitized  by 


Google 


t>00  1?  RANK  V.  OUPERVISORS  UITY  AND  LOUp.  Ut. 

jects  the  creditor  to  delay  and  the  corporation  to  expense. 
To  all  which  it  may  be  added  that  here  the  new  corporation, 
having  received  the  assets  of  the  old,  has  contracted  a  direct 
engagement  with  the  State  and  the  creditors  of  the  city 
to  pay  her  debts;  and  that  this  obligation  is  a  different  thing 
from  the  liability  of  the  old  corporation  or  of  the  old  rem- 
edies— a  new  obligation  and  a  new  contract,  with  a  new  party, 
on  a  new  consideration.  (3  Black.  Com.  100;  Tapping  on 
Mand.  chap.  3,  pp.  9,  10;  also  citing  8  Casey  Sup.,  Angell  & 
Ames  on  Corp.  sec.  707.) 

It  is  also  urged  that  inasmuch  as  provision  can  only  be 
made  for  the  payment  of  the  judgment  of  the  relator  by  the 
Supervisors  by  an  ordinance,  they  cannot  be  controlled  in 
the  matter  by  mandamua;  that  the  right  of  voting  necessarily 
implies  a  discretion  as  to  how  the  vote  shall  be  given,  whether 
aye  or  no,  which  cannot  be  interfered  with  by  the  Court. 

To  this  we  answer,  that  most  corporate  acts  require  to  be 
done  by  vote,  or  by  some  indication  of  the  will  of  the  members 
of  the  Board;  and  if  the  argument  be  good,  it  must  follow 
that  mandamvs  could  never,  or  at  least  very  seldom,  lie  against 
a  Board  like  this.  Bjit  if  the  duty  be  plain,  then  the  plain 
duty  is  to  vote  to  do  it.  There  is  no  discretion  as  to  the  mode 
of  voting,  when  there  is  none  as  to  the  result.  If  otherwise, 
then  for  all  practical  purposes  these  bodies  would  be  despotic. 
What  was  required  of  all  the  Boards  in  the  large  list  of  cases 
cited?  What  becomes  of  English  v.  Supervisora  of  Sacra- 
mento, where  they  were  required  to  lay  a  tax?  and  especially 
of  the  case  of  0  Donnell,  and  other  cases  in  this  Court? 

The  Board  is  a  unit,  though  composed  of  different  members; 
and  though  several  persons  act,  yet  those  persons  make  but 
one  body.  If  one  man  or  officer  owed  this  duty,  mandamus 
would  lie,  but  if  several  owe  it,  it  will  not — the  remedy  de- 
pending not  on  the  right  but  on  the  number  of  people  who 
compose  the  body  owing  the  duty,  and  their  mode  of  doing 
their  business.  We  deny  that  voting  implies  discretion  any 
more  than  any  other  sort  of  corporate  action.  It  may  be 
doubtful  whether,  the  duty  being  ministerial,  any 
[685]  voting  *is  necessary  to  the  payment  of  a  judgment—- 
the  law  in  pronouncing  the  judgment  being  the  highest 
mandate  and  authority  for  such  payment. 
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The  case  of  The  People  ex  rel.  Lynch  v.  The  Mayor ^  etc.,  of 
New  York,  25  Wend.  684,  is  cited.  But  it  is  not  in  point. 
There  the  claim  was  not  on  a  judgment,  and  a  judgment,  for 
all  that  appears,  would  have  been  as  effectual  as  mandamus. 
Here  mandamus  is  the  only  effectual  remedy  to  get  the  money. 
No  intimation  is  made  that  mandamus  would  not  lie  to  compel 
payment  of  a  judgment.  The  suggestion  about  the  appro- 
priation,  etc.,  has  no  application  to  this  case — for  here  the 
direction  is  general  to  make  provision  for  debts,  etc.,  and  no 
restriction  placed  on  the  action  of  the  Supervisors,  and  no 
discretion  given.  Besides,  the  last  paragraph  of  Judge 
Nelson's  opinion  is  a  mere  suggestion  of  his  and  not  neces- 
sary to  the  decision,  and  is  wholly  without  foundation  in  law, 
as  will  appear  by  reference  to  late  cases.  It  would  deny  a 
mjandamvs  for  any  sort  of  refusal  to  pay  money  by  a  Common 
Council  or  any  corporation,  public  or  private.  If  effect  were 
given  to  it,  there  can  be  no  responsibility  enforced  when  the 
liability  is  admitted,  and  the  plainest  duties  cast  by  law  upou 
such  bodies.  The  doctrine  would  be  equivalent  to  a  Bankrupt 
Act  for  corporations. 

But  this  dictum  of  Judge  Nelson  is  controlled  by  the  case 
of  Ex  parte  Lynch,  2  Hill,  45.  This  was  another  application 
by  Judge  Lynch  for  a  mandamus  to  compel  the  Mayor  and 
Supervisors  of  New  York  to  pay  his  salary.  Between  the 
first  application,  reported  in  25  "Wend.  684,  and  the  present 
one,  an  act  had  been  passed  by  which  the  Mayor,  etc.,  as 
Supervisors,  are  directed  to  audit  and  allow  the  salary  of  the 
Judge.  The  phraseology  of  the  old  act  was  amended;  but 
the  same  official  action,  viz.,  the  passage  of  an  ordinance  by 
vote,  was  required  to  get  the  money  out  of  the  treasury  as 
before.  The  Court  say:  ** There  would  be  no  difficulty  in 
granting  the  writ  now,"  and  then  go  on  to  rule  that  as  the 
party  has  an  adequate  remedy  by  action,  the  writ  of  mandamus 
is  denied. 

The  Court  very  properly  held  that  where  there  was  no  dis- 
cretion left  by  statute  over  the  subject  matter  of  the  appro- 
priation, the  assent  of  a  majority  by  vote  could  be  coerced 
and  directed  by  mandamus. 

*If,  however,  the  Court  think  there  is  anything  yet  [686} 
remaining  in  the  remark  of  Judge  Nelson  worthy  of 
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consideration,  we  would  call  their  attention  to  namerous 
cases  more  directly  bearing  on  this  point.  We  merely  refer 
to  that  large  class  of  cases  holding  that  a  society  may  be 
compelled  by  viandamus  to  receive  a  member  by  vote  whom 
they  have  expelled  by  vote,  or  have  refused  to  admit  by  vote. 
(1  Hill,  665;  24  Barb.  570;  12  Cush.  402.) 

In  the  matter  of  Bright  v.  The  Supervisors  of  the  County  of 
Chenango,  18  Johns.  242,  the  Supervisors  twice  refused,  and 
they  must  have  refused  each  time  by  a  vote,  to  allow  the  ac- 
count of  the  Clerk  of  the  county  for  advances  made  by  him 
in  purchasing  books  for  records.  They  were  compelled  by 
mandamus  to  allow  the  account;  that  is,  they  were  compelled 
to  vote  "yes"  on  a  question  on  which  they  had  voted  "no** 
at  two  regular  meetings. 

In  the  case  of  The  People  v.  The  Supervisors  of  Chenango, 
4  Selden,  317,  the  Board  had  refused  to  issue  warrants  for 
the  collection  of  the  tax  provided  by  the  militia  law.  On  the 
application  of  the  relators,  writs  of  mandamus  were  issued  to 
the  Board  of  Supervisors,  requiring  them  to  reassemble  and 
cause  the  military  roll  of  the  towns  within  the  military  com- 
mand to  be  compared  with  the  assessment  rolls,  and  to  issue 
warrants  for  the  collection  of  the  tax  required  by  the  act,  and 
the  judgment  of  the  Supreme  Court  was  affirmed  by  the  Court 
of  Appeals. 

The  case  of  The  People  v.  The  Common  Council  of  Brooklyn 
was  an  application  for  a  peremptory  mandamus  to  compel  the 
defendants  to  proceed  in  the  matter  of  the  widening  of  Fulton 
Street,  in  the  city  of  Brooklyn,  and  to  complete  the  same. 
The  Common  Council  had  adopted  a  resolution  to  the  effect 
that  all  proceedings  in  widening  Fulton  Street  be  discon- 
tinued, but  a  mandamus  went  to  them  commanding  the  de- 
fendants to  proceed  with  the  work.     (22  Barb.  404.) 

But  the  late  case  (1861)  of  The  People  v.  The  Common 
Council  of  Syracuse,  covers  the  whole  ground.  This  was  a 
motion  for  a  peremptory  mandamus.  It  appears  that  the 
Common  Council  passed  a  resolution  directing  the  Commis- 
sioners to  assess  the  amount  awarded  for  damages  to  the 
owners  of  property  taken  for  the  opening  of  a  street. 
[687]  This  resolution  was  vetoed  by  the  Mayor,  and  *failed 
to  command  a  majority  sufficiently  large  to  pass  it 
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against  the  veto.  The  order  of  the  Court  was,  that  a  per- 
emptory mandamus  should  issue  to  the  Commou  Council,  re- 
quiring that  body  to  proceed  and  direct  the  Commissioners 
making  the  award  to  assess  the  amount  awarded  for  damages. 
(20  How.  Pr.  491;  S.  C.  32  Barb.) 

The  Court  remark  that,  ''while  the  Common  Council  have 
any  discretion  to  proceed  or  to  discontinue,  this  Court  will 
not  interfere  to  overrule  their  proceedings.  It  is  only  when 
the  Common  Council  neglect  a  plain  duty  enjoined  by  law 
that  this  Court  undertake  to  compel  them  to  proceed  by 
mandamus.'' 

This  is  the  only  use  of  the  word  '' discretion"  in  the  case. 
The  point  that  the  Supervisors  had  a  discretion  to  vote  ''aye" 
or  "no"  was  not  alluded  to  by  Court  or  counsel  in  this  case, 
or  any  of  the  preceding  cases;  and  the  plain  result  of  the 
mandamus  in  the  last  case  was  to  compel  a  number  of  the 
Supervisors  to  vote  "aye"  on  the  resolution  which  had  been 
previously  lost,  and  on  which  they  must  have  voted  "no," 
sufficient  to  pass  it  over  the  veto  of  the  Mayor,  or  to  compel 
that  functionary  himself  to  vote  "yes"  on  a  resolution  he  had 
vetoed  a  little  while  before. 

If  voting  is  necessary,  there  can  be  no  doubt  that,  since 
the  Supervisors  of  the  City  and  County  of  San  Frrncisco  are 
under  obligation  to  do  a  specific  act,  which  obligation  has 
been  determined  beyond  question  or  appeal  by  the  highest 
record  evidence  known  to  the  law,  the  action  required  is 
merely  the  exercise  of  a  ministerial  power,  and  the  judgment 
of  the  city  officials  can  be  controUeil  and  directed  by  mxin- 
damns.     (Hempstead  v.  UnderhiUy  20  Ark.  337.) 

D.  Lake  and  J.  W.  DwineUe,  for  the  Respondent. 

I.  The  existing  corporation,  "The  City  and  Counly  of  San 
Francisco,"  is  not  identical  with  the  former  "City  of  San 
Francisco,"  and  the  judgment  rendered  against  the  former 
corporation  is  not  binding  upon  the  present  one. 

This  is  not  a  question  involving  a  mere  name.     The  name 
may  be  changed  and  the  corporation  remain  the  same.     The 
name  may  remain  the  same  and  the  corporation  lose  its 
identiiy.     If  this  act  had  merely  continued  that  one 
corporation,  with  greater  or  smaller  ^territorial  limits,     [688] 
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or  greater  or  lesser  powers  and  capacities,  we  should  not  deny 
that  the  new  or  continued  corporation  was  perfectly  identical 
with  the  old,  or  to  use  the  language  of  the  act,  (sec.  4,)  "  the 
former  city  corporation."  Such  were  the  cases  cited  by  ap- 
pellant, and  the  same  principle  is  announced  in  Bellows  y. 
President,  etc,,  HaUoiaell  Bank,  2  Mason,  C.  C.  E.  31;  Bex  v. 
Pasmore,  3  Durn.  &  East,  241;  Hopkins  v.  Swansea  Corpora- 
tion, 5  Mees.  &  Welsby,  621;  and  does  not  need  reiteration. 
Such  also  was  the  effect  of  the  former  acts  reincorporating 
the  City  of  San  Francisco.  (Laws  1851,  chap.  84,  p.  357; 
Laws  1855,  chap.  197,  p.  251.)  In  those  instances,  the  iden- 
tity of  the  corporation  was  continued  and  maintained. 

But  in  the  case  of  the  City  of  San  Francisco  under  the 
Consolidation  Act,  there  was  effected,  not  merely  the  con- 
tinuance of  one  corporation,  but  the  continuance  of  two  cor- 
porations, and  not  merely  the  continuance  of  two  corporations, 
but  the  union  of  those  two  corporations  into  one.  The  City 
of  San  Francisco  did  not  cease  to  exist  as  a  corporation,  but 
it  continued  its  existence  under  the  absolute  condition  of 
uniting  with  it  another  artificial  person  and  corporate  entity, 
whose  existence  and  personality  were  as  complete  and  distinct 
as  its  own.  The  new  corporation,  therefore,  presented  in  its 
very  essence  a  quality  which  rendered  an  actual  identity  with 
the  ** former  corporation"  impossible;  for  it  represented  not 
only  the  former  corporation  but  more,  and  twice  as  much,  and 
that  not  merely  of  territory,  capacity,  or  property,  but  of  dis- 
tinct corporate  entity. 

By  the  act,  both  of  the  corporations  were  declared  to  con- 
tinue. Neither  lost  its  identity,  but  that  identity  extended 
to  only  one-half  of  the  new  corporation;  nor  did  either 
transmit  any  portion  of  its  identity  to  the  other.  The  only 
legal  analogy  to  which  the  results  of  this  union  can  be  com- 
pared, as  they  are  announced  by  the  Legislature,  is  that  of 
death  and  administration.  The  old  city  corporation,  not  only 
in  name  but  in  form  and  essence,  ceased  to  exist.  It  was 
continued  sub  modo  under  a  new  name,  and  in  union  with 
another  corporation.  The  liabilities  pf  the  former  corpora- 
tions were  declared  to  ** survive'*  against  the  new  dual  cor- 
poration. All  the  property  of  the  former  corporations 
[689]     was  transferred  *to  the  new  corporation.     The  new 
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corporation  therefore  became  the  administrator  of  the  two 
"former"  ones,  liable  for  all  their  debts  and  entitled  to  all 
their  assets.  But  as  not  only  another  corporation  was  added 
to  the  "foraaer  corporation  of  the  City  of  San  Francisco," 
but  also  another  and  distinct  body  of  corporators,  it  follows 
that  this  other  corporation  and  new  body  of  corporators,  upon 
whom  were  thus  thrown  the  liabilities  of  the  former  corpora- 
tion of  the  City  of  San  Francisco,  had  a  right  to  contest  those 
liabilities,  so  far  as  they  had  not  become  absolutely  fixed  by 
judgments  already  rendered,  or  audits  already  made,  for  two 
reasons:  1st,  they  had  a  right  to  the  benefit  of  any  excess  of 
property  conveyed  to  them  above  the  liabilities  imposed  upon 
them;  2d,  they  had  a  right  to  protect  themselves,  if  possible, 
against  a  deficiency  of  assets  provided  to  meet  those  liabil- 
ities. How  could  this  be  done  without  the  right  to  litigate 
pending  suits  not  yet  in  judgment?  And  how  could  they  be 
litigated,  when  the  new  corporation  was  not  made  a  party  to 
the  record — only  one-half  of  its  constituent  parts  being  rep- 
resented in  Court — and  that  when  every  law  by  which  that 
half  ever  had  the  power  to  appear  in  Court  at  all,  had  been 
expressly  repealed? 

11.  The  Consolidation  Act  respecting  the  preexisting  lia- 
bilities of  the  City  of  San  Franoisco  and  those  of  the  County 
of  San  Francisco,  contains  only  a  declaration  of  good  faiUi 
towards  the  public  creditor,  but  makes  no  specific  provision 
for  his  benefit,  and  the  Board  of  Supervisors  have  no  power 
to  pay  him. 

Two  existing  corporations  were  to  be  amalgamated  by  the 
Consolidation  Act,  and  two  classes  of  persons  were  greatly 
interested  in  the  consequences  of  this  change.  The  first  class 
was  composed  of  the  creditors  of  the  two  corporations,  who 
inquired:  ''How  are  our  claims  to  be  paid?"  To  this  the 
Legislature  answers:  ''Provision  shall  be  made  from  the 
revenues  of  the  said  City  and  County  for  the  payment  of  the 
legal  indebtedness  of  the  former  city  corporation,  and  of  the 
County  of  San  Francisco."    (Consolidation  Act,  sec.  4.) 

The  other  class  was  composed  of  the  corporators  of  the 
County  of  San  Francisco,  living  outside  of  the  former  City 
of  San  Francisco,  who  inquire  in  their  turn:  "Are 
we,  who  never  contracted  ^these  heavy  city  debts,  to     [690] 
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pay  them?"  To  this  the  Legislature  answers  in  the  same 
section:  "Ton  shall  never  be  taxed  heavier  than  you  were 
last  year.'*  These  two  quieting  declarations,  so  natural  and 
so  just,  are  now  made  the  ground  of  an  attempt  to  impose  an 
immediate  duty  on  the  Board  of  Supervisors  to  make  pro- 
vision for  the  payment  of  these  judgments.  That  this  propo- 
sition is  imtenable  appears  in  various  ways: 

1.  The  declaration  is  in  the  future:  "  Provision  shall  be 
meule,"  not  '^  the  legal  indebtedness  of  the  city  and  county 
shall  be  paid  as  hereinafter  provided." 

2.  No  machinery  is  given  by  which  such  payment  could 
be  made,  and  no  one  mode  indicated  of  the  many  by  which 
provision  could  be  made  for  it.  Provision  made?  How? 
By  payment  in  cash?  By  funded  bonds  ?  By  receipt  for  taxes? 
By  exchange  for  lands?  By  competition  under  sealed  pro- 
posals?   How? 

3.  Section  ninety-five  of  the  Consolidation  Act  (Laws  1856, 
chap.  125,  p.  172)  expressly  provides  that  "payments  of  de- 
mands on  the  treasury  of  said  city  and  county,  duly  audited, 
may  be  made  for  the  following  objects,  and  none  others;'* 
and  then  follows  the  enumeration  of  fifteen  objects  for  which 
such  payments  may  be  made,  among  which  judgments  against 
the  city  are  not  included. 

Nay,  more,  by  subdivisions  4,  6,  6,  7,  8,  and  9  of  that  same 
section  ninety^five,  provision  is  made  for  the  payment  of  the 
coupons  and  principal  of  the  various  then  existing  funded 
debts  of  the  city  and  county,  and  by  subdivision  twelve  for 
the  payment  of  the  then  existing  mortgage  upon  the  City 
Hall.  It  seems,  then,  that  neither  the  semi-annual  interest 
upon  the  funded  debts,  nor  the  mortgage  upon  the  City  Hall 
could  be  paid  out  of  the  treasury,  even  after  the  declaration 
in  section  four,  that  provision  should  be  made  for  their  pay- 
ment, without  a  further  enumeration  of  each  funded  debt, 
and  a  specific  provision  for  its  payment.  Why  not  ?  Because 
it  was  provided  by  the  Consolidation  Act  that  no  payment 
could  be  made  except  "  specifically  authorized  by  this  act." 
Laws  1856,  chap.  125,  p.  169,  sec.  82,  and  by  sec.  95,  Laws 
1856,  p.  172  of  the  same  act,  no  payments  could  be  made 
except  *'  for  the  following  objects,  and  none  others." 
[691]         M.    Those  having  judgments  or  liabilities  against 
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the  former  City  of  San  Franoisco,  their  counsel  and  the  Leg- 
islatore  with  its  appropriate  committees/  have  thought  it 
necessary,  from  time  to  time,  to  apply  for  the  passage  of 
yarious  acts  to  enable  the  Board  of  Supervisors  to  pay  such 
judgments  or  liabilities.  This  is  a  universal,  concurrent,  co- 
temporaneous  exposition  of  great  authoriiy.  Such  acts  were 
passed  by  the  Legislature  in  the  foUowing  instances:  O'Don- 
nell's  judgment  against  '*The  City  of  San  Francisco,  (Laws 
1858,  191;)  Hayes'  Claim,  (Laws  1858,  325,  326;)  Shattuck's 
Claim  against  the  City  of  San  Francisco,  (Laws  1860,  28;) 
Hayes'  Claim,  (Laws  1860,  143;)  Duane's  Claim,  (Laws  1860, 
144;)  Duane's  Claim,  (Laws  1861,  218.)  Why  pass  these 
enabling  acts  if  the  treasury  was  already  open  for  the  pay- 
ment of  these  claims? 

5.  ''Provision  was  made  from  the  revenues  of  the  said 
city  and  couniy  for  the  payment  of  this  legal  indebtedness  of 
the  former  city  corporation,"  as  provided  by  the  Consolidation 
Act,  for  that  act  took  effect  on  July  Ist,  1856.  By  Laws  of 
1858,  chap.  225,  p.  183,  provision  was  made  for  these  lia- 
bilities by  the  passage  of  *'An  Act  to  provide  for  the  Funding 
and  Payment  of  the  Outstanding  Unfunded  Claims  against 
the  City  of  San  Francisco,  and  against  the  County  of  San 
Francisco,  as  they  existed  prior  to  the  first  day  of  July,  a.  i). 
1856."  The  same  act  was  re^'nacted  so  as  to  extend  the  time 
for  presentation  to  a  certain  portion  of  the  same  claims  by 
chap.  528,  p.  598,  Laws  1861;  and  finally,  further  "pro- 
visions" were  made  for  this  very  class  of  claims  now  in  suit, 
by  chap.  244,  p.  265,  Laws  1862.  Would  the  Legislature  have 
"  authorized"  the  present  corporation  to  compromise  its  lia- 
bilities by  the  issue  of  funded  bonds  redeemable  in  fviuro 
if  the  creditors  had  a  right  to  instant  provision  for  their  pay- 
ment? 

6.  By  the  Consolidation  Act  (Laws  1856,  chap.  125,  p. 
168,  sec.  81,  as  amended  by  Laws  1857,  chap.  224,  p.  253, 
sec.  1)  all  lawful  demands  upon  the  treasury,  except  those 
payable  out  of  the  School  Fund  and  the  Surplus  Fund,  after 
having  been  duly  audited,  presented  for  payment,  shall  be 
received  for  taxes  at  one  per  cent,  above  their  par  value. 
Now  these  judgments,  which  by  the  defendants'  return  amount 
to  $1,500,000,  are  clearly  not  payable  out  of   the  School 
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Fund,  nor  out  of  the  Surplus  Fund.  (Consolidation 
[692]  *Act,  sec* 95,  subd.  15.)  Can  it  be  supposed  that  the 
Legislature,  by  such  a  provision  as  this,  authorized 
$1,500,000  in  judgment  to  be  audited,  thrown  into  the  market, 
and  received  for  the  current  taxes  of  a  single  fiscal  year,  at  a 
rate  above  par — enough  to  swamp  the  revenues  of  three  suc- 
cessive years,  and  to  reduce  the  municipal  government  to 
absolute  beggary? 

Against  this  vast  accumulation  of  cotemporaneous  construc- 
tion is  to  be  placed  only  the  recent  discovery  of  the  relator, 
that  he  had  a  relief  already  within  his  reach,  and  that  by  the 
Consolidation  Act  (subd.  19,  sec.  74)  the  Board  of  Super- 
visors have  power  **to  provide  by  regulation,  where  it  may 
be  necessary,  for  carrying  the  provisions  of  this  act  into  com- 
plete effect."  But  we  are  not  pointed  to  any  "provision  of 
this  act"  which  declares  the  duty  of  providing  for  the  pay- 
ment of  these  claims,  while  we  do  find  that  the  legislative 
declaration  of  good  faith  has  been  carried  out  by  other  enact- 
ments, and  the  relator's  learned  counsel  pass  over  with  great 
neglect  section  nineiy-five  of  the  Consolidation  Act,  which 
absolutely  prohibits  tiie  payment  of  these  judgments  out  of 
the  treasury. 

m.  A  mandamus  will  not  issue  against  a  public  officer  or 
corporation,  except  to  compel  the  performance  of  a  specific 
act  clearly  defined  and  enjoined  by  law,  and  which  involves 
no  discretion.  (TJie  People  ex  rel.  v.  The  Mayor ,  etc.,  of  the 
CUy  of  New  Tork,  25  Wend.  680;  Consolidation  Act,  sees. 
68,  82,  84,  95;  Statutes  of  1857,  217.) 

Even  if  it  were  conceded  that  this  Court  could  male  an 
order  directing  the  Supervisors  to  make  provision  for  the 
payment  of  the  relator's  claim,  this  would  be  the  extent  of  its 
power;  it  could  not  select  the  mode  or  prescribe  the  means 
by  which  provision  should  be  made.  To  do  so  would  be  a 
clear  invasion  of  the  legislative  authority  delegated  by  the 
State  to  the  corporation  of  the  City  and  County  of  San  Fran- 
cisco. If  it  be  the  duty  of  the  corporation  to  provide  means 
for  the  payment  of  such  claims  as  the  present,  that  duty  exists 
equally  whether  judgment  has  been  obtained  on  them  or  not. 
Claims  to  twenty  times  the  amount  of  the  present  may  now 
exist  against  the  corporation,  for  the  payment  of  which  it  is 
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equally  its  duty  to  make  provision.  But  how  shall  such  pro- 
vision be  made?  By  what  kind  of  tax?  •  By  what 
rate  of  taxation?  *What  class  of  claims  shall  be  [693] 
first  provided  for?  Shall  such  tax  be  levied  at  the 
same  time  with  the  usual  city  and  county  taxes,  or  at  some 
other  time?  Suppose  a  question  arises  as  to  the  sufficiency 
of  a  certain  rate  of  taxation  to  pay  all  the  old  existing  in- 
debtedness of  the  city,  who  is  to  determine  the  point?  If  all 
these  details  are  subject  to  judicial  control  and  direction,  the 
Supervisors  are  quoad  hoc  mere  puppets  of  legislators,  exer- 
cising no  discretion,  possessing  no  choice  between  different 
plans  of  action,  but  speaking  and  acting  simply  as  the  Court 
directs.  It  is  impossible  to  conceive  a  more  complete  sub- 
version of  the  legislative  function.  And  yet  this  is  the  course 
which  the  Court  must  pursue,  if  it  directs  the  Supervisors 
to  raise  by  taxation  the  amount  necessary  to  pay  the  relator's 
elaim.  The  moment  it  enters  upon  the  complicated  question 
of  ways  and  means  all  general  directions  are  insufficient,  on 
account  of  the  wide  discretion  they  necessarily  leave  to  the 
officers  of  the  corporation.  It  was  within  the  power  of  the 
Legislature  utterly  to  abolish  the  old  corporation,  and  deprive 
creditors  of  all  remedy  except  an  application  for  legislative 
relief.  But  the  greater  power  implies  the  less.  If  they 
could  deprive  suitors  of  all  remedy,  they  could  compel  them 
to  accept  payment  of  their  debts  in  such  manner  as  the  Board 
of  Supervisors  might  determine.  A  discretion  is  committed 
to  them  in  deciding  how  provision  shall  be  made  from  the 
revenues  of  the  city,  and  the  exercise  of  this  discretion  being 
a  legislative  act  cannot  be  controlled  by  the  Cour' 

It  is  in  effect  granting  a  high  privilege  to  the  creditor  to 
declare  that  when  he  cannot  collect  his  debt  from  a  corpora- 
tion, such  corporation,  acting  in  a  legislative  capacity,  shall 
make  provision  for  the  payment  of  his  debt.  It  is  now  asked 
that  the  Court  shall  go  a  step  further,  and  usurping  the 
legislative  functions  of  the  corporation,  shall  determine  how 
such  provision  is  to  be  made. 

In  The  People  v.  The  Mayor,  etc.,  25  Wend.  685,  the  Court 
say:  **The  nature  of  the  power  (to  make  appropriations  for 
the  payment  of  debts,  i.  e.,  to  *make  provision'  for  their  pay- 
ment) necessarily  implies  the  exercise  of  discretion,  however 
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plain  the  duty  may  be;  and  where  that  exists  in  respect  oi 
the  act  complained  of  this  remedy  will  not  lie.  If  this  cor- 
poration, like  a  State,  were  exempt  from  suits  at  law, 
[694]  perhaps  no  remedy  would  ^exist  in  behalf  of  the 
relator  except  an  appeal  to  their  sense  of  justice*" 
(See  also  King  v.  Bristol  Dock  Co.,  6  R  &  C.  181.) 

Supposing  the  Court  were  to  direct  the  Supervisors  to  make 
provision  for  the  payment  of  the  relator's  claim  out  of  the  fund 
in  the  treasury,  how  could  this  be  done  without  an  interference 
with  the  legislative  functions  of  the  corporation?  May  there 
not  be  equaUy  meritorious  claims  existing  in  favor  of  other 
parties  against  this  fimd?  As  no  money  can  be  drawn  from 
the  treasury  except  by  ordinance,  such  a  direction  would  be 
equivalent  to  a  command  to  every  Supervisor  to  vote  for  the 
ordinance,  and  to  the  Mayor  to  approve  it.  (Consolidation 
Act,  sec.  68;  The  People  v.  Mayor,  etc.,  25  Wend.  685.)  The 
relator  would  thus  obtain  a  preference  of  payment  out  of  this 
fund  over  all  other  creditors,  though  his  ^slaim  might  be  no 
more  meritorious  than  theirs. 

The  whole  question  is  one  of  legislative  discretion  on  the 
part  of  the  Board  of  Supervisors.  Assuming,  as  we  must  in 
this  case,  that  there  are  moneys  in  the  treasury  sufficient  to 
pay  the  judgment  held  by  the  relator,  (since  it  is  so  charged 
in  his  affidavit,  and  is  not  denied,)  what  proceedings  are 
necessary  to  get  the  money  out  of  the  treasury?  An  ordi* 
nance  must  be  passed  by  the  Board  of  Supervisors,  presented 
to  the  Mayor  for  hi3  approval;  if  disapproved,  must  be  re- 
passed by  the  Supervisors  by  an  increased  vote.  Now,  the 
question  is,  can  a  Court  compel  the  Supervisors  to  pass  such 
ordinance  and  the  Mayor  to  approve  it?  Most  clearly  not, 
without  the  most  palpable  judicial  usurpation.  An  ordinance 
is  voted  on  by  ayes  and  noes,  and  the  vote  of  each  member  is- 
recorded.  The  right  and  duty  of  voting  necessarily  implies  a 
discretion  as  to  how  the  vote  shall  be  given,  whether  aye  or 
no.  Nor  is  it  in  the  power  of  the  Court  to  dictate  how  the 
vote  is  to  be  given.  Yet  in  this  case  the  effect  of  a  decision 
for  the  relator  would  be  to  compel  each  Supervisor  to  vote  for 
an  ordinance  to  pay  this  judgment  imder  penalty  of  imprison- 
ment. Nor  is  this  all:  should  a  majority  defeat  the  ordinance, 
QiQ  innocent  minority  must  be  punished  with  the^uilty  majoriiy. 
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Field,  0.  J.  delivered  the  opinion  of  the  Conrt — Cope,  J, 
and  NoBTON,  J.  conconing. 

^Oh  the  nineteenth  of  April,  1866,  the  Legislatnre  [695] 
passed  an  act  for  the  government  of  the  City  and 
County  of  San  Francisco,  commonly  known  as  the  ''Consoli- 
dation Act."  Its  first  section  provides  that  the  City  of  San 
Francisco  shall  continue  a  corporation  by  the  name  of  the 
City  and  County  of  San  Francisco,  and  possess  the  same 
rights  and  be  subject  to  the  same  liabilities  as  before.  Its 
second  section  vests  in  the  city  and  county  the  public  build- 
ings, lands,  and  property,  rights  of  action,  money,  revenue, 
and  income  belonging  either  to  the  City  or  to  the  County  of 
San  Francisco.  Its  fourth  section  enacts  that  provision  shall 
be  made  from  the  revenues  of  the  city  and  county  for  the 
payment  of  the  legal  indebtedness  of  the  city,  and  also  of  the 
coimty;  and  that  in  case  it  shall  become  necessary,  for  the 
purpose  of  providing  for  the  city  indebtedness,  to  increase 
the  taxation  beyond  a' designated  rate,  the  increased  taxation 
shall  be  levied  and  assessed  upon  property  situated  within  the 
limits  of  the  city,  as  defined  by  the  charter  of  1855,  and  not 
upon  properly  outside  of  those  limits. 

At  the  time,  and  long  before  the  act  in  question  was  passed, 
the  City  of  San  Francisco  was  indebted  to  one  Henry  W. 
Seale  in  an  amount  exceeding  158,000.  To  recover  this 
amount,  Seale  instituted  suit  against  the  city,  which  was 
pending  when  the  Consolidation  Act  took  effect.  In  April, 
1857,  he  recovered  judgment  in  the  Superior  Court,  and  in 
July,  1860,  on  appeal  to  the  Supreme  Court,  the  judgment 
was  affirmed.  This  judgment  has  never  been  paid,  and  on 
the  twentieth  of  0«tober,  1862,  it  was  duly  assigned  to  the 
relator,  who  has  ever  since  been  its  holder  and  owner.  Sub- 
sequently, on  that  day^  the  relator  demanded  of  the  Board 
of  Supervisors  of  the  City  and  County  of  San  Francisco,  in 
a  regular  and  public  session  of  the  Board,  to  make  provision 
for  the  indebtedness  due  on  the  judgment,  in  accordance  with 
the  requirements  of  the  fourth  section  of  the  Consolidation 
Act.  The  Board  neglected  and  refused  to  make  any  provision 
on  the  subject;  and  the  present  application  is  for  a  rrumdamua 
to  compel  that  body  to  obey  the  law  in  this  respect.    At  the 
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time  of  the  demand  there  was  in  the  treasury  of  the  ciiy 
and  county,  of  the  revenue  of  the  fiscal  year  ending  in  June, 
1862,  a  large  amount  of  money,  more  than  sufficient  to  pay 
the  indebtedness  upon  the  judgment,  unspent  and  unappro- 
priated. 
[696]  *The  application  is  resisted  on  various  groimds, 
several  of  which  are  unsupported  by  the  facts  of  the 
case;  and  to  them  we  shall  not  give  any  consideration.  We 
shall  only  notice  those  which  go  to  the  merits  of  the  proceed- 
ing. The  latter  are  substantially  as  follows:  First — That  the 
existing  corporation,  "the  City  and  County  of  San  Francisco," 
is  not  identical  with  the  former  **City  of  San  Francisco;"  and 
fche  judgment  rendered  against  the  city  is  not  therefore  bind- 
ing upon  the  city  and  county.  Second — ^That  the  provision 
of  the  fourth  section  of  the  Consolidation  Act,  respecting  the 
preexisting  indebtedness  of  the  City  of  San  Francisco,  is  a 
mere  declaration  of  good  faith  towards  the  public  creditors, 
and  not  a  requirement  imposing  any  duties  upon  the  Super- 
visors; and,  Third — ^That  mandamus  is  not  the  appropriate 
remedy  to  enforce  the  claim  of  the  relator. 

1.  The  first  position  is  answered  by  the  language  of  the 
act,  which  is  clear  and  unmistakable.  The  corporation — 
the  City  of  San  Francisco — is  not  destroyed,  but  continued. 
Its  name  only  is  changed,  and  the  change  in  this  respect  did 
not  require  any  alteration  of  the  pleadings,  nor  any  sugges- 
tion upon  the  record.  If,  pending  a  suit  against  an  indi- 
vidual, the  Legislature  should  change  his  name,  the  fact 
would  not  abate  the  suit,  nor  call  for  any  special  action  on 
the  part  of  the  adverse  party,  or  of  the  Court.  Where  any 
change  is  suggested,  the  vital  question  is  not  one  of  names, 
but  of  persons — is  the  same  individual,  whether  natural  or 
artificial,  in  existence?  If  this  can  be  answered  in  the  affirm- 
ative, the  case  is  not  abated,  but  proceeds  to  its  final  dis- 
position. 

2.  The  provision  of  the  fourth  section  is  not  a  mere  legis- 
lative declaration  of  good  faith  toward  the  public  creditors. 
It  is  not  a  mere  pledge  that,  at  some  future  period,  provision 
shall  be  made  by  the  Legislature  for  the  payment  of  the  pre- 
vious indebtedness  of  fche  city.  The  language  is  that  of 
command  from  a  superior  to  an  inferior  body.     The  act  de« 
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Glares  that  the  liabilities  of  the  city  shall  survive  and  continue; 
it  vests  all  the  public  property,  revenue,  and  moneys  of  the 
city  in  the  city  and  county;  it  places  the  government  of  the 
city  and  county  in  the  hands  of  the  Supervisors;  and  it  de- 
clares that  provision  shaU  be  made  for  the  payment  of  the 
debts  of  the  city,  and  designates  the  source  from 
which  the  pay-*lnent  shall  be  made — "from  the  rev-  [697] 
enues"  of  the  city  and  county.  It  even  looks  to  the 
possibility  of  taxation  above  a  designated  rate,  and  directs 
the  mode  in  which,  in  that  event,  the  increased  taxation  shall 
be  levied.  It  is  impossible,  without  a  violation  of  the  most 
obvious  rules  of  construction,  to  view  the  clause  in  question 
in  any  other  light  than  as  a  command  to  be  obeyed,  and  not  as 
a  promise  to  be  subsequently  carried  out  by  future  legislation. 

The  construction  for  which  the  respondents  contend  would 
sonnet  the  Legislature  of  intending  to  do  manifest  injustice. 
Their  theory  is  that  the  Legislature  has  taken  from  the  orig- 
inal corporation  all  its  rights  and  property,  and  vested  them 
in  a  new  and  different  corporation,  and  thus  deprived  the 
creditors  of  all  means  of  enforcing  payment  of  their  debts, 
and  in  return  has  simply  given  them  the  assurance  that  some 
future  Legislature,  the  action  of  which  it  could  not  control, 
would  provide  for  their  case  and  render  them  justice.  It 
would  require  very  clear  language  to  induce  the  Court  to 
attribute  any  such  purpose  to  the  Legislature.  A  provision 
adopted  with  that  view  would  hardly  be  characterized  as  a 
''  declaration  of  good  faith.'*  We  do  not  think  that  the  Leg- 
islature designed  any  such  purpose.  We  do  not  think  that 
it  ever  intended  by  the  act  in  question  to  postpone  indefi- 
nitely the  payment  of  the  existing  liabilities  of  the  city,  and 
to  mock  the  creditors  with  a  promise  that  they  should  ulti- 
mately be  provided  for  by  some  uncertain  action  of  some 
future  representatives  of  the  people. 

3.  Mandamus  is  the  appropriate  remedy  to  enfore  obedience 
on  the  part  of  the  Supervisors  to  the  legislative  command.  In 
issuing  it  the  Court  does  not  assume  the  province  of  controll- 
ing their  discretion,  where  that  exists.  But  here  the  Super- 
visors have  no  discretion,  except  between  two  courses  -of 
procedure.  They  must  provide  for  the  payment  of  the  just 
debt  of  the  relator,  established  by  the  highest  record  evi- 
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It  follows  that  the  judgment  of  the  Court  below  must  be 
reversed,  and  that  Court  directed  to  issue  a  peremptory 
mandamus  in  accordance  with  the  prayer  of  the  petition  of 
the  relator;  and  it  is  so  ordered 

*The  respondents  filed  a  petition  for  rehearing,     [699} 
upon  which  Cope,  C.  J.*  delivered  the  opinion  of  the 
Court — ^NoRTON,  J.  concurring. 

The  petition  for  a  rehearing  in  this  case  must  be  denied. 
The  point  suggested  in  it  was  fully  considered  when  the  case 
was  decided.  The  provisions  of  the  Consolidation  Act  in  re- 
gard to  the  payment  of  the  indebtedness  of  the  city  are  man- 
datory and  imperative,  and  the  Supervisors  have  no  discretion 
upon  the  subject.  It  is  provided,  in  the  first  place,  that  the 
indebtedness  of  the  city  shall  continue  against  the  city  and 
county,  and  in  the  second  place  that  provision  shall  be  made 
from  the  revenues  for  its  payment.  There  is  a  general  pro- 
vision giving  to  the  Supervisors  the  power  to  provide  by 
regulation  for  carrying  the  act  into  complete  effect.  The  idea 
that  further  legislation  is  contemplated  has  no  foundation  to 
rest  on.  The  act  declares  in  plain  words  that  ''provision 
shall  be  made,"  and  the  power  to  make  it  is  conferred  upon  the 
Supervisors,  and  not  reserved  to  the  Legislature.  The  lan- 
guage is  unambiguous,  and  the  intention  clear,  and  the  duty 
enjoined  is  one  which  the  Supervisors  have  no  right  to  disre- 
gard, and  cannot  refuse  to  perform.  They  are  the  creatures 
of  the  act,  and  whatever  the  act  requires  of  them  they  are 
bound  to  do;  their  duty  is  simply  that  of  obedience.  They 
must  do  what  the  aat  enjoins,  and  refrain  from  doing  that 
which  it  prohibits,  and  their  duty  is  no  plainer  or  more  im- 
perative in  the  one  case  than  in  the  other.  The  fact  that  the 
duty  required  of  them  involves  the  passage  of  an  ordinance 
makes  no  difference;  the  duty  itself  is  no  less  incumbent  upon* 
them  because  they  must  perform  it  in  a  particular  way.  It 
certainly  cannot  be  that  a  duty  positively  enjoined  may  become 
a  matter  of  discretion  by  reason  of  the  character  of  the  pro- 
ceedings necessary  to  its  proper  discharge.  There  is  a  sug- 
gestion to  that  effect  in  the  case  of  Lynch  v.  The,  Mayor y  e^.. 


*  See  note  to  page  667- 
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of  payment,  and  they  must  either  appropriate  the  amount 
from  moneys  in  the  treasury,  or  levy  a  tax  to  obtain  it. 

In  support  of  these  views,  and  in  further  elucidation  of  the 
subject  generally,  we  propose  to  examine  a  few  authorities. 
In  the  case  of  Thomas  v.  The  Commissioners  of  Alleghany 
County^  32  *Penn.  218,  a  mandamus  was  issued  to  com-  [701] 
pel  the  Commissioners  to  make  provision  for  the  pay- 
ment of  the  interest  on  certain  bonds  of  the  county.  The 
bonds  were  given  in  pursuance  of  an  Act  of  the  Legislature 
authorizing  the  county  to  subscribe  to  the  capital  stock  of  the 
Pittsburg  and  Steubenville  Kailroad  Company,  and  to  borrow 
money  to  pay  the  amount  of  such  subscription.  The  Com- 
missioners were  empowered  to  make  provision  for  the  prin- 
cipal and  interest  of  the  money  so  borrowed,  as  in  other  cases 
of  loans  to  the  county;  and  the  Court  held  that  the  existence 
of  the  power  created  a  corresponding  duty  which  the  Com- 
missioners were  bound  to  perform.  The  case  of  Hamilton  v. 
The  Select  and  Common  Councils  of  the  City  of  Pittsburg,  34 
Penn.  496,  establishes  the  same  principle,  and  the  question 
of  the  remedy  by  mandamus  is  discussed  in  the  opinion  of 
the  Court  with  much  ability.  The  writ  was  asked  to  compel 
the  two  Councils  to  make  provision,  by  the  assessment  and 
collection  of  a  tax,  for  the  payment  of  the  interest  due  on 
money  borrowed  by  the  city  to  pay  a  subscription  to  the  stock 
of  the  Chartiers  Valley  Railroad  Company.  The  act  under 
which  the  money  was  borrowed  vested  in  the  city  the  power 
to  make  provision  for  the  payment  of  the  principal  and  in- 
terest by  the  assessment  and  collection  of  a  tax,  and  a  dif- 
ferent act  gave  to  the  Select  and  Common  Councils  a  general 
power  to  assess  and  collect  taxes  for  the  use  of  the  city.  It 
was  objected  on  the  argument  that  neither  of  these  acts 
imposed  a  duty  upon  the  Councils  to  assess  and  collect  the 
tax,  but  the  Court  overruled  the  objection,  and  said;  "It  is 
absurd  to  argue  that  conferring  such  a  power  is  imposing  no 
duty.  The  Select  and  Common  Councils  are  public  agents, 
created  to  perform  a  public  trust.  One  of  the  purposes  of 
their  creation  is,  that  they  may  provide  for  the  payment  of 
the  debts  of  the  city.  It  is  true  the  Act  of  1853  only  declares 
that  the  city  shall  have  power  to  make  provision  for  the  pay- 
ment of  the  principal  and  interest  of  the  money  borrowed, 
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hj  the  assessment  and  collection  of  a  tax;  but  in  a  statute  the 
word  may  means  must  or  shaU,  in  cases  where  the  public  in- 
terest or  rights  are  concerned,  and  where  the  public  or  third 
persons  have  a  claim  dejure  that  the  power  shall  be  exercised. 
The  duty  of  the  city  is  therefore  imperative  to  assess  and  collect 

the  tax,  and  the  power  and  corresponding  duty  are,  by 
{702]     *one  of  the  acts  referred  to,  devolved  upon  the  Select 

and  Common  Councils.''  In  Maddox  v.  Graham  dk 
Knox,  2  Met.  Ky.  56,  the  Common  Council  of  the  City  of 
MarysviUe  had  been  authorized  and  required  to  levy  and 
collect  a  tax  for  a  particular  purpose,  and  it  was  held  that 
mandamus  was  the  proper  remedy  to  compel  performance  of 
that  duty.  The  Court,  after  stating  the  facts  and  citing  a 
number  of  authorities,  said:  "We  have  had  occasion  to  ob- 
serve that  the  supreme  law-making  power  of  the  State  has 
given  power  to  and  imposed  an  obligation  on  the  City  Council 
to  do  a  particular  act,  and  that  no  specific  remedy  had  been 
provided  for  non-performance.  Certainly,  according  to  the 
authorities  cited,  the  Court  will,  in  order  to  prevent  a  failure 
of  justice,  grant  the  writ  to  command  the  doing  of  the  act 
enjoined  by  the  statute."  In  GarroU  v.  The  Board  of  Police^ 
28  Miss.  38,  s^rnmidamus  was  awarded  requiring  the  defendants 
to  raise  by  taxation  an  amount  sufficient  for  the  payment  of  a 
claim  which  they  had  previously  audited  and  allowed.  On 
the  question  of  remedy  the  Court  said:  ''It  has  been  argued 
on  behalf  of  the  defendants,  that  the  relator  had  a  full  and 
complete  remedy,  either  by  bill  in  equity  or  by  an  action  at 
law.  This  argument  has  already  been  incidentally  met  in 
considering  other  points  made  in  the  defense.  The  manner 
in  which  and  the  tribunal  before  which  a  claim  against  a 
county  must  be  enforced  are  clearly  defined  by  the  statute. 
This  tribunal  has  long  since  acted  in  regard  to  the  claims  now 
in  controversy.  They  have  been  as  definitely  ascertained,  and 
judgment  directing  their  payment  as  clearly  pronounced,  as 
it  is  possible  for  any  other  Court,  even  if  it  had  jurisdiction, 
to  pronounce  a  judgment  in  the  premises.  There  is  no  un- 
settled or  open  question  as  to  the  amount  to  be  paid,  but  only 
whether  the  sum  already  adjudged  shall  be  paid  as  directed 
by  the  order  of  the  Board  of  Police.  The  question  is,  by 
what  means  shall  this  judgment  be  enforced?    It  has  already 
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been  said  that  the  Board  of  Police  by  their  jndgment  tacitlj 
agreed  to  provide  the  means,  in  the  mode  pointed  out  by 
law,  with  which  to  pay  the  warrants  directed  to  be  issued  on 
the  treasury  of  the  county.  Indeed,  such  was  the  nature 
and  operation  of  the  judgment  itself.  If  a  suit  could  be 
maintained  at  all  at  law,  it  would  be  against  the  members  of 
the  Board  as  individuals  for  failing  to  discharge  their 
*duty  as  public  officers  in  levying  the  tax  required  by  [703] 
law  to  pay  the  debt  of  the  county.  This  might  be,  to 
say  the  most,  a  very  inadequate  remedy  to  the  creditor.  He, 
in  making  his  contract,  trusted  to  the  ability  of  the  coimty  to 
meet  the  engagement,  and  not  to  the  individual  responsibility 
of  the  members  of  the  Board  of  Police.  The  county,  by  the 
contract,  became  his  debtor,  and  it  is  to  the  party  trusted  that 
he  has  a  right  to  look  for  payment.  The  Board  of  Police,  as 
the  public  agents  of  the  county,  and  as  the  officers  of  the  law, 
undertook  to  do  what  was  necessary  and  required  of  them  by 
law.  to  compel  the  county  to  execute  the  contract.  As  public 
officers  they  have  failed  in  discharging  their  duty  in  this  re- 
spect. As  public  officers  their  action  is  still  necessary  to 
enable  the  creditor  to  get  his  rights,  as  adjudged  and  settled 
by  the  Board  of  Police,  and  the  question  is,  whether  there  is 
any  other  remedy  than  that  by  mandamxia  which  can  accom- 
plish this  object.  If  there  be  any  other,  counsel  have  failed 
to  point  it  out,  and  it  is  certainly  unknown  to  the  jurispru- 
dence of  this  State.  There  is,  therefore,  no  doubt  as  to  the 
remedy." 

These  cases  are  but  examples  of  what  has  been  said  and 
done  by  the  Courts  generally  on  this  subject,  and  there  is  no 
ground  upon  which  the  case  at  bar  can  be  distinguished  from 
them  in  respect  to  the  remedy  sought.  In  all  of  them,  and 
in  many  more  which  might  be  cited,  the  writ  was  directed  to 
municipal  bodies  similar  in  their  organization  to  the  Board  of 
Supervisors,  and  it  has  never  been  doubted  that  such  bodies 
were  subject  to  the  control  of  the  Courts  in  respect  to  the 
duties  enjoined  upon  them  by  law.  The  rule  to  be  collected 
from  the  cases  is,  that  where  a  statute  gives  power  to  or  im- 
poses an  obligation  on  a  particular  person  or  body,  to  do  a 
particular  act  or  duty,  and  provides  no  specific  legal  remedy 
in  case  of  nonperformance,  the  Court  will,  in  order  to  prevent 
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a  faUure  of  justice,  grant  the  writ  to  command  the  doing  of 
such  act  or  duty.  It  is  obvious  that  the  case  before  us  falls 
within  this  rule,  for  the  statute  not  only  gives  the  power,  but 
expressly  imposes  the  obligation,  and  the  plaintiff  has  no 
other  remedy,  either  under  the  statute  or  independent  of  it, 
by  which  he  can  obtain  the  benefit  intended  to  be  secured  to 
him.    The  debt  belongs  to  the  class  referred  to  in  the  statute, 

and  the  duty  of  providing  for  its  payment  is  devolved 
[704]     ^upon  the  Supervisors,  and  the  plaintiff  has  a  right 

to  demand  that  this  duty  shall  be  performed;  the  only 

and  consequently  the  proper  remedy  to  compel  it  being  that 

by  mandamus.    We  regard  the  case  as  a  very  plain  one,  and 

are  entirely  satisfied  with  the'iQonolusion  previously  arrived  at. 

The  petition  is  deniecL 


AJRTIOIL.E  SIX 


CONSTITUTION  OF  CALIFORNIA, 


jiS-jJiENDJsiyjar-udei. 


SxonoK  1.  The  judicial  power  of  this  State  shall  be  vested  in 
a  Supreme  Court,  in  District  Courts,  in  County  Courts,  in  Probate 
Courts,  and  in  Justices  of  the  Peace,  and  in  such  Becovders'  and 
other  inferior  Courts  as  the  Legislature  may  establish  in  any  in- 
corporated city  or  town. 

Seo.  2.  The  Supreme  Court  shall  consist  of  a  Chief  Justice 
and  four  Associate  Justices.  The  presence  of  three  Justices  shall 
be  necessary  for  the  transaction  of  business,  excepting  such  bus- 
iness as  may  be  done  at  Chambers,  and  the  concurrence  of  three 
Justices  shall  be  necessaiy  to  pronounce  a  judgment. 

Sec.  3.  The  Justices  of  the  Supreme  Court  shall  be  elected  by 
the  qualified  electors  of  the  State  at  special  elections  to  be  pro- 
vided by  law,  at  which  elections  no  officer  other  than  judicial  shall 
be  elected,  except  a  Superintendent  of  Public  Instruction.  The 
first  election  for  Justices  of  the  Supreme  Court  shall  be  held  in 
the  year  eighteen  hundred  and  sixty-three.  The  Justices  shall 
hold  their  offices  for  the  term  of  ten  years  from  the  first  day  of 
January  next  after  their  election,  except  those  elected  at  the  first 
election,  who,  at  their  first  meeting,  shall  so  classify  themselves  by 
lot  that  one  Justice  shall  go  out  of  office  every  two  years.  The 
Justice  having  the  shortest  term  to  serve  shall  be  the  Chief  Justice. 
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Sec.  4.  The  Supreme  Court  shall  have  appellate  jurisdictioii 
in  all  cases  in  equity,  also  in  all  cases  at  law  which  inyolve  the 
title  or  possession  of  real  estate,  or  the  legality  of  any  tax,  impost, 
assessment,  toll,  or  municipal  fine,  or  in  which  the  demand,  ex- 
clusive of  interest,  or  the  value  of  the  property  in  controversy, 
amounts  to  three  hundred  dollars;  also  in  all  cases  arising  in  the 
Probate  Courts;  and  also  in  all  criminal  cases  amounting  to  felony, 
on  questions  of  law  alone.  The  Court  shall  also  have  power  to 
issue  writs  of  mandamus^  certiorari,  prohibition,  and  habeas  corpuSy 
and  also  all  writs  necessary  o^proper  to  the  complete  exercise  of 
its  appellate  jurisdiction.  Each  of  the  Justices  shall  have  power 
to  issue  writs  of  habeas  corpus  to  any  part  of  the  State,  upon  peti- 
tion on  behalf  of  any  person  held  in  actual  custody,  and  may 
make  such  writs  returnable  before  himself  or  the  Supreme  Court, 
or  before  any  District  Court,  or  any  County  Court  in  the  State, 
or  before  any  Judge  of  said  Courts. 

Seo.  5.  The  State  shall  be  divided  by  the  Legislature  of 
eighteen  hundred  and  sixty-three  into  fourteen  Judicial  Districts, 
subject  to  such  alteration  from  time  to  time,  by  a  two-thirds  vote 
of  all  the  members  elected  to  both  Houses,  as  the  public  good 
may  require;  in  each  of  which  there  shall  be  a  District  Court,  and 
for  each  of  which  a  District  Judge  shall  be  elected  by  the  qualified 
electors  of  the  district  at  the  special  judicial  elections  to  be  held 
as  provided  for  the  election  of  Justices  of  the  Supreme  Court  bj 
section  three  of  this  article.  The  District  Judges  shall  hold  their 
offices  for  the  term  of  six  years  from  the  first  day  of  Januaiy  next 
after  their  election.  The  Legislature  shall  have  no  power  to  grant 
leave  of  absence  to  a  judicial  officer,  and  any  such  officer  who 
shall  absent  himself  from  the  State  for  upwards  of  thirty  con- 
secutive days  shall  be  deemed  to  have  forfeited  his  office. 

Sbo.  6.  The  District  Courts  shall  have  original  jurisdiction  in 
all  cases  in  equity;  also  in  all  cases  at  law  which  involve  the  title 
or  possession  of  real  property,  or  the  legality  of  any  tax,  impost, 
assessment,  toll,  or  municipal  fine,  and  in  all  other  cases  in  which 
the  demand,  exclusive  of  interest,  or  the  value  of  the  property  in 
controversy,  amounts  to  three  hundred  dollars;  and  also  in  all 
criminal  cases  not  otherwise  provided  for.  The  District  Courts 
and  their  Judges  shall  have  power  to  issue  writs  of  habeas  corpus 
on  petition  by  or  on  behalf  of  any  person  held  in  actual  custody 
in  their  respective  districts. 

Seo.  7.  There  shall  be  in  each  of  the  organized  counties  of 
the  State  a  County  Court,  for  each  of  which  a  County  Judge  shall 
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be  elected  by  the  qualified  electors  of  the  coxmly,  at  the  special 
judicial  elections  to  be  held,  as  provided  for  the  election  of  Jus- 
tices of  the  Supreme  Court  by  section  three  of  this  article.  The 
Oounly  Judges  shall  hold  their  offices  for  the  term  of  four  years 
from  the  first  day  of  January  next  after  their  election.  Said* 
Oourts  shall  also  have  power  to  issue  naturalization  papers.  In 
the  City  and  County  of  San  Francisco  the  Legislature  may  sep- 
arate the  office  of  Probate  Judge  from  that  of  County  Judge,  and 
may  provide  for  the  election  of  a  Probate  Judge,  who  shall  hold 
his  office  for  the  term  of  four  yeavs. 

Seo.  8.  The  Couniy  Courts  shall  have  original  jurisdiction  of 
actions  of  forcible  entxy  and  detainer,  of  proceedings  in  insolvency, 
of  actions  to  prevent  or  abate  a  nuisance,  and  of  all  such  special 
cases  and  proceedings  as  are  not  otherwise  provided  for;  and  also 
such  criminal  jurisdiction  as  the  Legislature  may  prescribe;  they 
shall  also  have  appellate  jurisdiction  in  all  cases  arising  in  Courts 
held  by  Justices  of  the  Peace  and  Becorders,  and  in  such  inferior 
Courts  as  may  be  established,  in  pursuance  of  section  one  of  this 
article,  in  their  respective  counties.  The  County  Judges  shall 
also  hold,  in  their  several  counties.  Probate  Courts,  and  perform 
such  duties  as  Probate  Judges  as  may  be  prescribed  by  law.  The 
County  Courts  and  their  Judges  shall  also  have  power  to  issue 
writs  of  habeas  corpus,  on  petition  by  or  on  behalf  of  any  person 
in  actual  custody  in  their  respective  counties. 

Seo.  9.  The  Legislature  shall  determine  the  number  of  Jus- 
tices of  the  Peace  to  be  elected  in  each  ciiy  and  township  of  the 
State,  and  fix  by*  law  their  powers,  duties,  and  responsibilities: 
provided^  such  powers  shall  not,  in  any  case,  trench  upon  the 
jurisdiction  of  the  several  Courts  of  Record.  The  Supreme  Court, 
the  District  Courts,  County  Courts,  the  Probate  Courts,  and  such 
other  Courts  as  the  Legislature  shall  prescribe,  shall  be  Courts 
of  Record. 

Sec.  10.  The  Legislature  shall  fix  by  law  the  jurisdiction  of 
any  Recorder's  or  other  inferior  Municipal  Court  which  may  be 
established  in  pursuance  of  section  one  of  this  article,  and  shall 
fix  by  law  the  powers,  duties,  and  responsiblities  of  the  Judges 
thereof. 

Se3.  11.  The  Legislature  shall  provide  for  the  election  of  a 
Clerk  of  the  Supreme  Court,  County  Clerks,  District  Attorneys, 
Sheriffs,  and  other  necessary  officers,  and  shall  fix  by  law  their 
duties  and  compensation;  County  Clerks  shall  be  ex  officio  clerks 
of  the  Courts  of  Record  in  and  for  their  respective  counties. 
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The  Legislature  may  also  provide  for  the  appointment  by  the 
several  District  Courts  of  one  or  more  Commissioners  in  the 
several  counties  of  their  respective  dictricts^  with  authoriiy  to 
perform  Chamber  business  of  the  Judges  of  the  District  Courts 
and  County  Courts,  and  also  to  take  depositions,  and  to  i>erform 
such  other  business  connected  "with  the  administration  of  justice 
as  may  be  prescribed  by  law. 

Seo.  12.  The  times  and  places  of  holding  the  terms  of  the 
several  Courts  of  Record  shall  be  provided  for  by  law. 

Seo.  13.  No  judicial  officer,  except  Justices  of  the  Peace,  Be- 
corders,  and  Commissioners,  shall  receive  to  his  own  use  any  fees 
or  perquisites  of  office. 

Seo.  14.  The  Legislature  shall  provide  for  the  speedy  publi- 
cation of  such  opinions  of  the  Supreme  Court  as  it  may  deem 
expedient;  and  all  opinions  shall  be  free  for  publication  by  any 
person. 

Seo.  15.  The  Justices  of  the  Supreme  Court,  District  Judges, 
and  County  Judges  shall  severally,  at  stated  times  during  their 
continuance  in  office,  receive  for  their  services  a  compensation, 
which  shall  not  be  increased  or  diminished  during  the  term  for 
which  they  shall  have  been  elected;  provided^  that  County  Judges 
shall  be  paid  out  of  the  Couniy  Treasury  of  their  resi>ective 
counties. 

Sec.  16.  The  Justices  of  the  Supreme  Court,  and  the  District 
Judges,  and  the  Couniy  Judges  shall  be  ineligible  to  any  other 
office  than  a  judicial  office  during  the  term  for  which  they  shall 
have  been  elected, 

Seo.  17.  Judges  shall  not  charge  juries  with  respect  to  matters 
of  fact,  but  may  state  the  testimony  and  declare  the  law. 

Sec.  18.  The  style  of  all  process  shall  be  ''  The  People  of  the 
State  of  California,''  and  all  prosecutions  shall  be  conducted  in 
their  name  and  by  their  authoriiy. 

Seo.  19.  la  order  that  no  inconvenience  may  result  to  the 
public  service  from  the  taking  effect  of  the  amendments  pro- 
posed to  said  article  six  by  the  Legislature  of  eighteen  hundred 
and  sixty-one,  no  officer  shall  be  superseded  thereby,  nor  shall 
the  organization  of  the  several  Courts  be  changed  thereby,  until 
the  election  and  qualification  of  the  several  officers  provided  for 
in  said  amendments. 
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ABAin>ONMENT.* 


1.  ABAinxnocsiiT  hot  Shown  bt  Tailvbe  to  Pat  Taxes.— The  payment  of  taxes  by 
the  grantee  in  a  tuL  deed  upon  the  property  for  a  portion  of  the  time  he  ia  in  poa- 
aeaaion,  fti^Tming  title  under  the  deed,  is  not  by  itaelf,  disconnected  firom  other 
oizonmstancea,  evidence  that  the  owner  has  abandoned  the  properfy.  SJecaw  y. 
Oannovan,  SSi, 

2.  ABAmxnnaDrr  Ihtebbed  fbom  Lafbb  of  TiTLE.~An  abandonment  may  in  aome 
oaaes  be  inferred  from  the  hipee  of  time  and  the  delay  of  the  first  oocnpant  in 
asaerting  his  claim  to  the  poaaeasion  against  parties  iiabsequently  entering  upon 
the  premisea,  but  in  saoU  caaea  the  leaving  of  tht  premiaea  mnst  have  been 
Tolmitary,  and  without  any  expressed  intention  to  resume  the  poaaeaaion.    Id, 

8.  AazNOT  TO  Bebut  FBaBTWpnoK  or  Abakdomicent.— The  fact  that  a  party,  when 
oeasing  to  occupy  premiaea,  left  an  agent  in  charge  of  them,  ia  of  iiaelf  sufficient 
to  rebut  the  presumption  of  abandonment  arising  from  the  ceaaation  of  his  occu- 
pancy, and  to  render  the  question  of  abandonment  one  of  intention  proper  for 
determination  by  a  Jury  from  the  circumstances.    Id, 

ACCOBD  AND  SATISFACTION. 

1.  AoooBD  ABD  SAnarAonoM.— Accord  and  eatisfaotion,  as  a^  defense  to  an  action  for 
the  recovery  of  money,  must  be  specially  pleaded.    CoZarv.  ScuUtfyt  47. 

Bee  Cbxdxtob  abd  Debtob,  1;  Affbal,  8. 

ACTION. 

1.  DxaKiasAL  or  AonoB,  Effect  of.~A  diBmiflwal  of  an  action  is  in  effidct  a  final 
Judgment  in  favor  of  the  defendant.  It  is  a  final  decision  of  that  action  as  againat 
all  daime  made  by  it,  although  it  may  not  be  a  final  determination  of  the  righta 
of  the  partiea  aa  they  maybe  presented  in  aome  other  action.  Leeae  v.  Shenoood, 
XM. 

2.  Idem— A  Final  Detebuinatiob.— On  a  sale  of  land  by  L.  and  wife  to  S.  a  portion 
of  the  pnrchase  money  was  paid,  and  a  balance  of  $14,000  waa  by  the  terma  of  the 
deed  to  be  paid  when  an  action  then  pending  by  one  Bico  againat  the  vendora,  to 
recover  a  portion  of  the  property,  ahould  be  *'  finally  decided"  in  txvot  of  the  de- 
fendanta  therein  (plaintiff  hero)  "  as  against  all  claima  made  by  aaid  Rico."  By 
a  cotemjwraneous  agreement  it  was  stipulated  that  a  dismiasal  of  the  action  of 
Bico  should  not  be  considered  a  final  decision,  provided  a  new  suit  for  the  same 
subject  matter  should  be  commenced  by  Bico  on  or  before  the  eleventh  day  of 
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April  next  snoceeding  the  date  of  the  agreement.  The  aotioii  of  Bioo  ma,  on 
motion  of  the  defendants  therein  dismissed,  after  the  eleventh  day  of  April,  and 
thereupon  L.  and  wife  brought  suit  for  the  $14,000:  ffeld,  that  as  the  express 
stipulation  abont  a  dismissal  eyidentlj  had  reference  to  one  procured  before  the 
eleventh  day  of  April,  a  dismiBsal  after  that  day  was  not  affected  by  the  stipa- 
lation,  but  was  to  have  such  force  as  should  result  from  the  other  terms  of  the 
agreement;  that  under  those  terms  a  dismissal  at  any  time  was  a  final  determin*- 
tlon  of  the  action,  and  that  plaintlflh  were  entitled  to  recover.    Id. 

8. .  AonoN  TO  QuisT  Titlz  gaknot  bb  IIaxntaixved  aqusbsp  Teztabt.— An  action  can- 
not be  maintained  under  the  two  hundred  and  fifty-fourth  section  of  the  Practice 
Act,  by  a  landlord  against  his  tenant  In  possession  for  the  purpose  of  determining 
jibe  validity  of  an  adverse  title  set  up  by  the  tenant.   Fan  JTifOofe  v.  HtndUs,  M2. 

4.  AoxioN  AOADiBT  WHOM  IT  LzBS.-— The  section  of  the  statute  above  xe£Brred  to  must 
])ecQnstnied  as  giving  a  remedy  only  against  parties  who  axe  in  a  position  to  assert 
{heir  rights,  and  not  against  those  who  axe  barred  by  a  temporary  estoppel  as  to 
the  ri^t  asserted  on  the  other  side.    Id. 

&  QmaxiNo  TiiLB—PoesBBSioN  or  Plaimtzff  Ebbmhtial.— To  Tnaintah  an  action 
to  quiet  title,  under  the  two  hundred  and  fifty-fourth  section  of  the  OivU  Praotioe 
Act,  it  is  essential  that  the  plaintiif  have  possession  of  the  premises  when  the 
aotion  is  commenced.    Bico  v.  Spenoe,  601. 

Bee  LmBAXiOHB,  BzATim  ov,  6, 7;  ICoBrtuoB,  1;  Eq!DXXi,  10>-12;  AxBziBATioir. 


ADIONIBTBATOB  Alii)  EZEOUTOB. 

1*  Ezboctob's  Deed  as  Evidenge  ov  Rale.— An  executor's  deed  is  not  admlssiblft  In 
evidence  of  a  sale  of  a.  testator's  property,  except  upon  preliminaiy  proof  of  a 
compliance  with  the  statutory  provisions  for  sales  by  executors  and  adminls- 
irators,  or  of  an  express  power  in  the  will  authorizing  the  sale  in  the  mode  in 
which  it  appears  by  the  deed  to  have  been  made.    WhiU  v.  Jfoses,  43. 

d»  EiBOTKENT— Deed  or  Exeodtob  as  EvmEzrcs  or  Title.— In  an  action  of  eject- 
ment by  the  executors  of  W.  to  recover  from  tf .  certain  real  estate  devised  by 
the  testator,  the  defendant,  for  the  purpose  of  showing  an  outstanding  title, 
offered  in  evidence  a  deed  of  the  property  made  by  the  executors  to  a  third  per- 
son, which  deed  recited  that  the  executors  were  au^orized  by  the  will  "  to  sell  his 
(the  testator's)  property  as  therein  mentioned  and  contained."  No  order  of  the 
Probate  Court  for  the  sale  of  the  property  was  shown,  but  the  admissibility  of 
the  deed  was  rested  upon  its  own  recitals  with  proof  of  its  execution:  Heldt  that 
it  was  inadmissible;  that  firom  the  recital  alone,  without  the  production  of  the 
will,  it  could  not  be  concluded  that  the  power  to  sell  was  given  absolutely  by  the 
will;  and  that  in  the  absence  of  proof  of  such  a  power  in  the  will,  the  validity  of 
the  sale  could  only  be  established  by  proof  of  a  compliance  with  the  forms  pre- 
scribed by  statute  for  the  sale  of  property  by  executors.    Jd. 

8.  STTGOEsnoir  of  Death  astd  Substitution  of  Executob.— Where  the  plaintiff  in  an 
action  died  before  trial,  and  a  subsequent  order  for  judgment  contained  a  recital 
as  follows,  "  This  action  having  been  continued  in  consequence  of  the  death  of 
the  plaintiff,  by  his  executor,  Samuel  Webb,  and  the  jury  having  found  a  verdict 
for  plaintiff,"  and  then  awarded  judgment  in  favor  of  tho  plaintiff:  Hdd,  that  the 
recital  sufficiently  showed  a  suggestion  of  the  death  of  the  original  plaintiff  and 
a  continuance  or  revival  of  the  cause  in  the  name  of  the  executor.  Oregory  v. 
J7ayiiM,44S. 
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4.  Cgmtinijakcb  of  Name  of  Deceased  ix>es  not  Avoid  the  Judomekt. — The  con- 
tinnanoe  of  the  name  of  a  deceaaed  plaintiff  instead  of  that  of  his  ezeoator,  in  a 
Judgnient  rendered  after  the  subetitation,  is  an  error  of  form  only,  and  does  not 
make  the  judgment  void.    Id, 

See  B.VBBAXD  aud  Wife,  8, 4;  ICosTaAaE,  1, 5;  Tezcamt  zzr  OomiDN,  1;  PAJgrmmmip, 

1.2. 

AGENT. 

L  NozB  SxosxD  BT  AoBST,  LiABiuTT  GIT.— An  agent  signing  his  own  name  to  a 
promissory  note  made  on  behalf  of  his  prinoipal  is  not  personally  liable  as  a 
jnaker  if  the  instmment  itself  discloses  the  intention  to  bind  his  prinoipal  and 
not  himself.    Shaoer  v.  Ocean  Minmg  Co.,  45. 

%  Idbx—Pbxbuicftionb.— James  Harter  and  8.  N.  Stranahan  were  sued  as  joint 
makers  with  the  Ocean  Mining  Company  of  a  note,  set  forth  in  the  complaint,  in 
the  following  form:  "  Three  months  afterdate,  the  Ocean  Mining  Company  promise 
to  pay  to  W.  G.  Bright  or  order  one  thoosand  dollars,  for  value  received,  with  in- 
terest at  the  rate  of  two  per  cent,  per  month.  (Signed)  James  Harter,  Trustee, 
8.  N.  Stranahan."  Judgment  by  default  was  rendered  against  the  company  and 
H.  and  S.:  SM,  that  this  judgment  was  erroneous;  that  the  instmment  itself 
phowed  the  intention  of  H.  and  S.  to  bind  the  company  and  not  themselveB,  and 
^t  they  were  not  personally  liable.    Id. 

066  Frjlud  ua>  Btatctb  of  Fbaudb,  3,  6,  8;  Deed,  6-8;  Sale,  Judioul,  7. 

AGREEMENT. 
Bee  ConTBAor. 

ALOALDE  GRANT. 
See  Bak  Frakoiboo,  1-8,  S. 

ALIENATION. 
See  Mehoan  Gbaut,  4 

APPEAL. 

1«  PinDUfCMi  OF  Refeeee— Pbesukptions. — ^Where  the  record  on  appeal  contains  a 
report  of  a  referee  by  whom  the  case  was  tried  below,  in  which  is  a  finding  of  the 

#Wtfn  Viv  him.  anrl  nn  Rtatemfrnt  on  motinn  for  nAW  tri&l  AnnMLra  in  thA  fmnonrinf. 
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4.  Idem.— If  an  order  for  the  distribiition  of  a  snm  of  money  l^  a  reoelTer  may  in 
8ome  cases  be  a  final  judgment,  an  appeal  firom  it  mast  present  it  aa  the  final  re- 
snlt  of  some  proceeding,  and  the  record  must  show  what  the  proceeding  is.    Id. 

6.  FzNDXNG  NOT  DisTDBBED  WHEBB  EviDENOB  OoNFUOiB.— A  finding  of  fact  by  fhd 
lower  Oonrt  will  not  be  disturbed  by  the  appellate  Coort  when  the  evidence  is 
conflicting,  or  where  the  condnsion  drawn  firom  it  is  not  necessarily  erroneooB  in 
point  of  law.    Leuris  y.  OoeiUcvudt  178. 

A.  AoooBD  aud  Satisfaction.—- Thus,  where  O.  pnrohafled  a  city  lot  of  B.,  and  as  pari 
of  the  consideration  assumed  the  payment  of  a  note  from  B.  to  L.,  aecm^ed  hy 
mortgage  upon  the  property,  and  some  time  afterwards  C.  and  L.  entered  into  an 
arrangement  by  which  G.  executed  his  notes  to  L.  for  about  three-fourths  of  the 
amount  due  on  the  original  note,  and  to  secure  these  latter  notes  gave  a  new  mort- 
gage upon  the  property,  and  L.  thereupon  delivered  up  the  old  mortgage,  but  not 
the  note,  and  indorsed  upon  the  record  entry  of  the  mortgage,  "  Satisfied  by  bein^ 
released:"  Beld,  that  whether  this  was  an  accord  and  satisfiEustlon  of  the  whole 
debt,  depended  upon  the  intention  of  the  parties,  and  that  the  Oourt  below  having, 
ni>on  conflicting  evidence  in  this  respect,  found  as  a  fact  that  full  satisfebction  waa 
not  intended,  its  finding  would  not  be  disturbed,  although  the  appellate  Gaorfc 
might  be  of  opinion  that  the  weight  of  evidence  was  against  the  finding.    Id. 

7.  BsNTB  AND  Pboftts  PENDING  Afpbal.— Where  an  appeal  is  taiken  from  a  decree 
foreclosing  a  mortgage  by  the  mortgagor  who  is  in  possession  of  the  premises, 
the  statute  does  not  require  an  undertaking  on  appeal,  binding  the  appellant  to 
account  to  the  plaintiff  for  the  rents,  or  the  value  of  the  use  and  occupation  of 
the  premises,  pending  the  appeal.    WhUney  v.  Allen,  283. 

8.  Idem— Intention  or  Statute.— The  provision  in  section  three  hundred  and  fifty- 
two  of  the  Practice  Act  in  regard  to  use  and  occupation  refers  to  cases  in  whidi 
the  creditor  is  entitled  to  the  use,  and  more  particularly  to  judgments  and  orden 
directing  a  delivery  of  possession.  It  was  not  intended  by  this  section  either  to 
increase  the  liability  of  the  debtor  or  to  subject  the  sureties  to  a  liability  greater 
than  that  of  the  principal.    Id, 

9.  Ebbob  AFFEonNo  BiOHiB  or  Pabties  not  AfpbiiLAntb.~A  judgment  will  not  be 
reversed  because  of  an  error  which  affects  the  rights  of  parties  who  have  not 
appealed,  and  not  those  of  the  appellants.    Speyer  v.  Ihmels,  280. 

10.  New  Tbial  on  Intbbvention.— Where  the  merits  of  the  case  were  not  investigated 
in  the  lower  Oourt  by  reason  of  an  uncertainty  as  to  the  proper  mode  of  proceed- 
ing under  the  anomidous  provisions  of  the  Practice  Act  relating  to  interventiona, 
the  Supreme  Court  awarded  a  new  trial,  although  the  decision  of  the  Court  below 
upon  the  main  question  involved  was  approved,  and  the  only  error  disclosed  might 
have  been  cured  by  a  direction  to  modify  the  j  udgment.    Id. 

IL  Yebdict  against  WsmHT  or  Evidence.— A  verdict  of  guilty  vrill  not  be  set  aside 
by  the  Appellate  Court  on  the  ground  that  it  is  against  the  weight  of  oonfiioting 
evidence.  There  must,  to  authorize  an  interference  by  this  Court,  be  such  over- 
whelming evidence  against  the  verdict  as  to  justify  the  inference  that  it  was  ren- 
dered under  the  influence  of  passion  or  prejudice,  or  bias  of  some  kind.  People 
T.  Vanoe,  400. 

12.  Obdeb  Awabding  a  New  Tbial  zn  Dibgbetion.— Where  on  appeal  from  an  order 
granting  a  new  trial  the  record  shows  that  the  motion  was  made  upon  several 
grounds  without  showing  upon  which  of  them  the  action  of  the  Court  below  was 
based,  the  order  will  not  be  reversed  if  it  was  within  the  discretion  of  the  Court 
to  nubke  it  upon  any  of  the  grounds  stated.    OuUakan  v.  UtaHmck,  413. 
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IS.  IiODC.— The  action  of  the  District  Court  in  grafting  a  new  trial  on  the  ground  of 
alleged  insufficiency  of  the  evidence,  will  not  be  interfered  with  when  the  evidence 
is  conflicting,  although  the  Appellate  Court  may  differ  in  opinion  with  the  lower 
Court  as  to  the  weight  of  the  evidence.    Id. 

IL,  OxDEB  Stating  PBOoiEDiNaeKOTAFFEAiiABLX. — ^An  order  made  in  an  action  pend- 
ing in  the  District  Court  staying  all  proceedings  therein  until  the  further  direction 
of  the  Court,  is  not  an  appealable  order.  The  remedy  of  a  party  prejudiced 
therein  is  by  application  for  a  mawiamua  to  oompel  the  Court  to  proceed.  Bhodes 
v.  Cmt^,419. 

15^  Dbczsion  of  Sitfbbmb  Cottbt— Law  of  ths  LEA8B.~Although  a  previous  ruling 
of  the  Appellate  Court  upon  a  point  directly  made  is,  as  to  all  subsequent  pro- 
ceedings, a  final  adjudication,  yet  when  the  ruling  relates  to  a  matter  of  fdci  it 
can  only  be  invoked  where  the  fact  reappears  under  the  same  circumstances  in 
which  it  was  originally  presented.    Nieto  v.  Carpenter ^  459. 

16L-  I2)eic~Wbek  Supbeme  Coxtxt  mot  Bound  bt  rb  DzGisioir.— Thus  where,  on  a 
previous  appeal,  a  document  in  the  Spanish  language  was  construed  and  its  legal 
effect  declared,  the  decision  being  based  upon  an  erroneous  translation  of  the  in- 
strument, and  on  a  second  appeal  a  different  and  correct  translation  was  presented: 
E^  that  the  Appellate  Court  was  not  bound  by  the  former  decision,  so  fiur  as  it 
was  induced  by  the  inaccuracy  of  the  translation.    Jd. 

17.  BuLimM  OF  SuFBBKB  CorsT— Law  of  thb  CAflB.— Where  the  Supreme  Court,  in 
xeversing  a  judgment  and  remanding  the  cause  for  a  new  trial,  consider  and  pass 
upon  a  point  of  law,  with  a  view  to  the  new  trial  for  the  purposes  of  which  it  is 
importuit,  the  ruling  upon  such  point,  though  not  essential  to  the  decision, 
becomes  the  law  of  the  case  in  all  its  future  stages.  Table  MownUivr^  TviunA 
Ocmpany  y.  Stranahan,  648. 

18.  InsM. — ^Thus,  on  an  appeal  fh>m  a  judgment  in  favor  of  defendant  in  an  action  to 
recover  a  mining  claim,  the  cause  was  remanded  for  a  new  trial  on  the  ground  that 
certain  evidence  of  location  oflbred  by  the  plaintiff  had  been  erroneously  excluded 
and  certain  mining  laws  improperly  admitted.  In  an  opinion  giving  its  reasons 
for  the  decision,  the  Court  discussed  the  effect  of  a  location  in  the  absence  of 
mining  laws,  and  declared  certain  principles  of  law  applicable  to  such  locations. 
On  the  new  trial  the  lower  Court  was  asked  by  defendant  to  give,  as  an  instruction 
to  the  jury,  a  portion  of  the  opinion  embracing  the  declaration  of  legal  principles 
above  referred  to,  which  it  refused  to  do:  Held,  on  a  second  iq)peal  that  the  rules 
of  law  thus  declared  in  the  former  opinion,  whether  intrinsically  correct  or  not, 
were  the  law  of  the  case,  and  that  it  was  therefore  error  to  refose  the  instruction. 
J3. 

8e»  UiiBBBTAiziiO)  6»  6;  Cebxiobasi;  PABrnxoN;  Lambijobd  amd  Tebant,  18;  Pbao- 

TIOB,  29. 

APPBOPBIATION. 
See  Wateb  Biqbt,  1,  S;  Bvidkrob,  8. 

ABBITBATION. 

L  OBngonoBB  to  Awabd^What  hust  be  SHowK.^Where  an  award  is  objected  to 
on  the  ground  that  it  embraces  matters  not  in  fact  submitted,  thou^  within  the 
general  terms  of  the  submission,  it  lies  with  the  objecting  party  to  show  affirma- 
tively in  what  the  arbitrators  have  exceeded  their  authority.  Without  such  showing 
the  award  will  be  sustained.    Blair  v.  Wallace,  317. 
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2.  lDEM.~Thus,  where  the  agreement  of  sabmifision  recited  a  sale  and  resale  of  oer- 
tain  lands,  out  of  which  transaction  dispntes  and  misnnderstandingB  had  arisen, 
and  the  submission  was  of  "  all  and  elery  matter  of  dispute  arising  from  or  growing 
oat  of  the  transaction,  aforesaid,"  an  award  that  one  party  reoeiye  from  the  other 
a  certain  amount  of  money  and  oonyey  to  him  the  lands  mentioned,  is  prima  fcuAa 
authorized  by  the  submission.    Id, 

3.  Who  kay  Submit  to  ABBrEBA.TzoN.— Wherever  parties  may  by  their  own  act  trans- 
fer real  property,  or  exercise  any  act  of  ownership  with  regard  to  it,  they  maj 
refer  any  disputes  concerning  it  to  the  decision  of  arbitrators,  who  may  order 
tlie  same  acts  to  be  done  which  the  parties  themselves  might  do  by  agreement. 
This  was  the  rule  at  common  law  and  is  not  altered  by  section  three  hundred 
and  eighty  of  the  Practice  Act.    Id, 

ASaiGKOB  AND  ASSIGNEE. 

Bee  LmmsEioin,  Sxatutb  of,  11 ;  Pbomibsobt  Note,  4;  PAnasur,  1;  Vxaee^uat,  7, 
8,  28;  Pabiibs,  8;  Ck>iiTiuiCT,  7;  Kexxoan  Gbakt,  !• 

ATTACHMENT. 
See  ^BAonxm,  4, 16, 17;  Plbahdio,  IS. 

ATTOENET. 

1«  AnoBNxr-AT-LAW— AuTBOBiTTTo  Appbab.— The  authority  of  anaitaniey-eilawiD 
appear  for  parties  for  whom  he  enters  an  appearance  in  an  action  will  be  ptie* 
•amed  wfaeie  nothing  to  the  contrary  appears.    Baya-Y.  Shattuek,  SL 

RTTT.  OP  EXCHANGE 
See-PBomsaoBT  Notb;  Pasxent,  2. 

BOABD  OP  SUPEBYISOBS. 
See  Fbarobibe,  2,  8;  tf  umoiPAL  CobpobatioHi  8, 4, 

BOND. 

1.  Jqikt  Bqbd  wbbn  Ikyaijd.— a  bond,  which  in  form  is  the  joint  obligation  of  a 
prindpel  and  his  sureties,  and  not  Joint  and  several,  and  signed  by  the  sureties 
but  not  by  the  principal,  is  invalid  and  not  binding  upon  the  sureties.  People 
V.  HarOey,  585 

12.  SiONATUBE  or  Pbinoipai..— The  absence  of  the  signature  of  the  principal  obligor 
to  an  official  bond  is  not  a  defect  which  may  be  cured  by  ito  suggestion  in  a  com- 
plaint under  the  eleventh  section  of  the  Act  concerning  Official  Bonds.    Id. 

See  UHDBBTAEDrO. 

BRIDGES  AND  FEBBIES. 

1.  Bbuxies  akd  Febbt  Pbanohises.— The  provisions  of  the  Acts  of  1850  and 
1855,  concerning  bridges  and  ferries,  proliibiting  the  subordinate  granting  trib- 
-  unals  from  licensing  a  second  bridge  or  ferry  within  one  mile  of  a  former  one, 
except  under  certain  conditions,  one  of  which  is  where  a  second  grant  is  required 
by  the  public  convenience,  impose  no  restrictions  upon  the  power  of  the  Legisl^ 
ture  in  making  other  grants.    FaU  v.  County  of  SvUer,  287. 
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2.  Idem— ToUi-BsiDOEs.— Under  the  Act  of  1850  oonoeming  pnblio  ferries,  the  plain- 
tiib,  in  1852,  obtained  from  the  Court  of  SessionB  of  Yuha  Coonty,  a  license  to 
constmct  and  maintain  a  toll-bridge  across  the  Feather  Biver,  at  a  point  near  the 
city  of  Marysville,  and  constructed  and  have  since  maintained,  at  the  point  in- 
dicated, a  bridge  sufficient  to  accommodate  the  line  of  travel,  and  have  complied 
"with  all  the  provisions  of  the  law  regulating  franchises  of  this  character.  In  185& 
the  Legislature  by  special  act  granted  to  the  defendants  the  privilege  of  construct- 
ing another  bridge  within  six  hundred  feet  of  that  of  plaintiffs,  and  calculated  to 
accommodate  the  same  line  of  travel,  and  to  impair  greatly  the  profits  and  value 
of  plaintiffs'  fhuushise.  Defendants  having  commenced  the  construction  of  a 
bridge  under  this  act,  plaintiffs  brought  this  action  to  enjoin  its  completion  and 
its  use  for  the  purpose  intended:  EeUt  that  plaintiffs  were  not  entitled  to  the 
ix^onotion.    Id. 

Bee  Prawoiitbk,  1, 7;  Musigzpal  -Cobpobatzon,  8, 4 


OASES  AFFIRMED. 

Bond,  IvnaM\Jty  o/— Sacramento  v.  Dunlap»  U  Gal.  423,  in  People  t.  Hartlejr4S89. 

Mates  of  Deceased  Persons,  Foredosvrt  qf  Mortgage  on-^Fallon  v.  ButlerrSO,  in 
Pechaud  v.  Binquet,  76. 

Jndiofment— People  v.  Dolan,  9  €al.  976,  in  People  v.  Yaooe,  402. 

Jnteroentionp— Davis  v.  Eppinger,  18  Cal.  878,  in  Speyer  v.  Ihmels,  287. 

Jurors,  how  i>rat0rv— People  v.  Ptewart,  4  Cal.  218,  in  People  v.  Yance,  408. 

Just\fi4xUion  ofSureUes^hoatcb.  v.  Van  Hagen,  18  Cal.  668,  in  Tevis  v.  O'OonnfiU,  512. 

Lands  Donated  to  8taie-^£yjll  v.  Meador,  16  Cal.  296,  in  Yan  Yalkenburg  v.  MoCload, 

837. 
LimUaUon  of  Actions^lioid  v.  Morris,  18  Cal.  482,  in  McCarthy  v.  'White,  601. 

^^010  Matter^ViBXCjr.  Sabin,  10  Cal.  22,  and  Glazer  t.  Cliff,  Id.  303,  in  Coles y.  Soolsby, 

60. 
JTew  ProfniM— Fairbanks  v.  Dawson,  9  Col.  89,  in  Pefia  v.  Yance,  149. 
I^ote  made  by  ^ent— Haskell  v.  Cornish,  13  Cal.  45,  in  Shaver  v.  Ocean  M.  Co.,  46. 

Tenant  in  Common  may  Sue  in  IHedmerU—Toucbard  v.  Crow,  20- Cal.  162,  in  HartT. 
Robertson,  348,  and  Mahoney  v.  Yan  Winkle,  583. 

Vendor's  Lien  not  Assignable-^Bsxim  v.  Grigsby,  177,  in  Lewis  v.  Covilland,  189,  and 
Williams  v.  Young,  228. 

V^rtal  iStiputa<kms— Patterson  v.  Ely,  19  CaL  85,  in  Beeee-v.  Mahoney,.808. 

Writ  of  Assistance  under  Foreclosure  Decree— MontgomeijT.  ^liddlemiaSr  103,  in 
Montgomeiy  y.  Byers,  108. 

GASES  CITED  AS  ATTTHOBTFT. 

JScoMnfs  C^mnts— Gohas  v.  Baisin,  8  Gal.  443;  Dewey  v.  Lambier,  7  Gal.  847;  WelcbT. 
SuUivan,  8  GaL  165;  Payne  v.  TreadweU,  16  Gal.  282,  in  White  v.  Mooes,  40. 

a«r(ioraH-;Ex  parte  Attorney-General,  1  Gal.  85;  People  y.  Shear,  7  Id.  189,  in  MiKkeii 

y.  Huber,  169. 
Oommenoement  qf  AoHon^-^harp  y.  Magoire,  19  Gal.  677,  in  Pimentii  y.  San  Fran- 

ci800,867. 
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Burton  t.  Ides,  91. 

OoMideration  in  Deed,  LimiUaiion  to  Proof  o/— Bennett  y.  Solomon,  6  C&L  135,  in 
Ck>le8  y.  Soolsby,  51. 

DeoigUm  on  Appeal— Tilieto  y.  Carpenter,  7  CaL  527;  Phelan  y.  San  Erandaoo,  20  CaL 
39,  in  Nieto  y.  Carpenter,  483. 

JHsmissaly  I^etA  o/— Bowling  y.  Polack,  18  Cal.  625,  in  Leese  y.  Sherwood,  IGi. 
l>yfisn/g  Dedaraiions— "People  y.  Glenn,  10  Cal.  86,  in  People  y.  Lawrence,  872. 
^'eceTnen^-Coryell  y.  Cain,  16  Cal.  572,  in  Hubbard  y.  Barry,  82i. 

Sjeotment,  Parties  D^endant  in— Gamer  y.  Marshall,  9  Cal.  268,  in  Button  y.  W«F> 
Bohauer,  619. 

Executors  may  Sue  in  SJectment^'ilLeekB  y.  Habn,  20  CaL  620,  in  Burton  y.  Lies,  01, 
and  Touchard  y.  Eeyes,  209. 

Foredosurey  Bemedy  br/— Nagle  y.  Macy,  9  Cal.  429,  in  Fallon  y.  Butler,  83.  Parlies 
in— Montgomery  y.  Tutt,  11  Cal.  314;  Goodenow  y.  Ewer,  16  Cal.  461;  Boggs  y. 
Hargraye,  16  Cal.  562,  in  Burton  y.  Lies,  91;  Horn  y.  Volcano  W.  Co.,  18  OaL 
107,  in  Montgomery  y.  Middlemiss,  107. 

Franchise— Bridges  and  JP'erries— Indian  Cafion  Boad  y.  Bobinson,  18  Cal.  519,  in 
Fall  y.  Sutter  Co.,  252. 

Issues  Raised  by  Denials— Qwia  y.  Annan,  2  Cal.  494;  McLarren  y.  Spalding,  511. 
Declared  oyerruled  in  Piercy  y.  Sabin,  10  Cal.  22,  and  Glazer  y.  Clift,  Id.  303, 
which  latter  cases  are  cited  as  authority  in  Coles  y.  Soulsby,  50;  Higgins  ▼. 
Wortell,  18  Cal.  330,  in  Wells  y.  McPike,  218. 

Judgment  entered  nunc  pro  time— Black  y.  Shaw,  20  Cal.  68,  in  Sayings  &  L.  S.  ▼. 
Gibb,  609. 

Judicial  Sales— CoweVL  y.  Buckalew,  14  Cal.  641;  Korris  y.  Harris,  15  Cal.  256;  Payne 
y.  Payne,  18  Cal.  292,  in  Fallon  y.  Butler,  31;  Cloud  y.  El  Dorada  Co.,  12  CaL 
133,  in  Clark  y.  Lockwood,  224;  Kent  y.  Laffim,  2  Cal.  595;  McMillan  y.  Richards, 
9  Cal.  412,  in  Gross  y.  Fowler,  395. 

Jurisdiction  of  Supreme  C7ot<rf— Haight  y.  Gay,  8  Cal.  297,  in  Miliken  y.  Huber,  169. 

Legal  TiUe  to  Prevail  in  BJectment—'Estn^  y.  Miurphy,  19  Cal.  272;  Touchard  t. 
Crow,  20  Cal.  160,  in  Clark  y.  Lockwood,  221. 

Meadcan  Grants— Estrada  y.  Murphy,  19  Cal.  269,  in  Bioo  y.  Spence,  511;  Ferris  ▼. 
Cooyer,  10  Cal.  592,  in  Berreyesa  y.  Schultz,  542;  Mott  y.  Smith,  16  Cal.  661; 
Ferris  y.  Coover,  10  Cal.  621,  in  Mahoney  y.  Van  Winkle,  576. 

Mortgage  is  a  mere  ^ecurt/y— McMillan  y.  Bichards,  9  Cal.  365;  Nagle  y.  Macy,  Id. 
426;  Haffley  y.  Maier,  13  Cal.  13;  Eoch  y.  Briggs,  14  Cal.  256;  Clark  y.  Baker,  Id. 
612;  Johnson  y.  SheriDlan,  15  Id.  287;  Goodenow  y.  Ewer,  16  Id.  467;  Fogarty  y. 
lawyer,  17  Id.  592;  Lord  y.  Morris,  18  Cal.  487,  in  Button  y.  Warschauer,  621. 

ObjedUms  to  TTitness— McCloud  y.  O'Neal,  16  Cal.  392,  in  Pierce  y.  Jackson,  641. 

Possession  of  ZaTU^Bequette  y.  Caulfield,  4  Cal.  278;  Bird  y.  Lisbros,  9  Cal.  5,  in 
Hubbard  y.  Barry,  325;  Hunter  y.  Watson,  12  Cal.  363;  Lestrade  y.  Barth,  19 
Cal.  660,  in  Button  y.  Warschauer,  628. 

Seoiew  of  Findings^on  Appeal— BSley  y.  Heisch,  18  Cal.  201,  in  Jfieto  y.  Carpenter, 
484. 
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SeUIng  aside  Judgment  by  Difautt—Beil  y.  Thompson,  19  Cal.  706,  in  Lewis  t.  Bignej* 
278. 

iStotoXotfls,  iVMumpiiortf  00(0— KorrisT.  Harris,  15  Oal.  253,  in  Hickman  T.Alpan^ 
226. 

State  FfUent  Condtisioe— DoU  y.  Meador,  16  Cal.  Sai,  in  Bhodee  t.  Oraig,  428. 

Tftumt  in  Common  may  Becover  tchole  Estate  against  Intruder— Qttak  t.  Barrett*  15 
Oal.  871,  in  Hart  ▼.  Bobinson,  848;  Mahoney  y.  Van  Winkle,  588. 

Vasdon^  l^m— Sparks  y.  Hees,  15  OaL  194;  Taylor  y.  MoEinney,  20  Gal.  618,  in  Baam 
y.  Origsby,  177. 

OASES  OOMMENTED  0^. 

Ohange  of  T^nu^— People  y.  Lee,  5  Oal.  853,  in  People  y.  Graham,  265. 

J)i!oersion  of  Water,  t^ien  not  an  Appropriation— "MaeriB  y.  Bicknell,  7  Oal.  261;  Ortman 
y.  Dixon,  13  Oal.  83,  in  McEinney  y.  Smith,  881. 

EiBecutors  may  Heoover  in  JSjectment—lilLeekB  y.  Harris,  20  Oal.  620,  in  Hart  y.  Bobin. 
son,  848.  Sale  of  Property  under  TFIO— Payne  y.  Payne,  18  OaL  291,  in  White 
y.  Moses,  44. 

ForecUmerey  Decree  in— Montgomery  y.  Tatt,  11  Oal.  814,  in  Montgomery  y.  Middle- 
miss,  107. 

/ftferoentum— Heyneman  y.  Dannenberg,  6  OaL  876;  Dixey  y.  Pollock,  8  Id.  570;  Horn 
y.  Volcano  W.  Oo.,  13  Oal.  62,  in  Speyer  y.  Dmiels,  287. 

Judgmeid,  BeeUaJs  tn^-Gregory  y.  Haynes»  18  Oal.  591,  in  S.  0. 446. 

Law  of  (he  Cose— Table  Mt.  Tnn.  Oo.  y.  Stranahan,  20  Oal.  198,  in  S.  0.  661* 

IfetD  Matter— Triaoh  y.  Oaler,  71,  in  Qoddard  y.  Folton,  486. 

2^ew  Promise— 'Barron  y.  Kennedy,  17  Oal.  574,  in  Pefia  y.  Vance,  149. 

Order  not  Appealable— A6asDB  y.  Woods,  18  Oal.  80,  in  S.  0. 165. 

PuebU)  Lands— Bari  y.  Burnett,  15  OaL  530,  in  White  y.  Moses,  42. 

San  J^raturisoo— Holland  y.  San  Francisco,  7  Oal.  861;  Argenti  y.  Same,  16  Id.  282; 
McOracken  y.  Same,  Id.  591;  Grogan  y.  Same,  18  Oal.  608,  in  Pimental  y.  San 
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CEBTIORABI. 

1.  GEBnoBASi  IN  Supreme  Ooubt — ^The  Supreme  Oonrt  cannot  issae  a  writ  of  eertt- 
crari  where  its  isstuince  would  be  the  exercise  of  an  original  jarisdictioii  to  snper- 
intend  the  proceedings  of  on  inferior  tribunal.    2Cd%ken  y.  Hviber,  166. 

%  Cebhobabi  in  Distbiot  Ooubt.— The  general  power  of  snpervision  over  inifarior 
tribunals  which  pertains  to  the  Court  of  King's  Bench  in  Enghind  pertains  to  tbo 
District  Courts  in  this  State.    Id. 

8.  CEBnoBASi  in  Supbeue  Coubt.— Kor  can  a  writ  of  certiorari  be  iasaed  liy  the 
Supreme  Court  where  the  act  would  be  the  exercise  of  appellate  power,  x>roTided 
the  review  might  have  been  had  by  an  appeal,  although  the  right  of  appeal  is  gone 
by  the  lapse  of  the  time  within  which  it  was,  by  statute,  required  to  be  taken.    liL 

4.  Cebtiobabi,  what  mat  be  Beviewed  on. — Semble,  that  no  proceeding  can  be 
brought  up  for  review  by  writ  of  certiorari  from  the  Supreme  Court,  unless  it  be 
one  properly  the  subject  of  an  appeal  but  for  which  no  right  of  appeal  has  been 
provided  by  law    Id, 

5.  Idem— When  Wbit  will  not  Lie.— H.  against  whom  a  Judgment  had  been  ren- 
dered in  the  District  Court,  after  the  lapse  of  more  than  one  year  thereafter  applied 
to  the  Supreme  Court  for  a  writ  of  certiorari  to  the  District  Court  by  which  the 
Judgment  might  be  brought  up  for  review,  alleging  that  the  Court  below  had  ex- 
oooded  its  jurisdiction  by  rendering  the  judgment  against  him  withont  having 
obtained  jurisdiction  of  his  person:  ffeld,  that  the  case  was  not  one  in  which  the 
Court  had  power  to  issue  the  writ    Id. 

COMPOSITION. 
See  Vbaud  aud  Statute  or  Fbauds,  1;  Obeditob  and  Dbbxob,  1« 

CONSIDEBATIOK. 
See  Deed,  2. 

CONSTITUTIONAL  LAW. 

t.  JuDiGiABT  Stbtem— Constitutional  Amendment.— The  purpose  and  e£B9ot  of  ar- 
ticle six  of  the  amendments  to  the  Constitution  recently  adopted  is  not  to  suspend 
the  administration  of  any  portion  of  the  laws  of  the  State,  but  to  provide  a  jndiciaiy 
system  which  will  go  into  operation  when  the  necessary  officers  shall  be  elected 
pursuant  to  laws  to  be  hereafter  enacted,  and  to  continue  the  former  judiciary 
system  in  force  until  the  new  one  shall  be  in  a  condition  to  exerdse  its  functions. 
In  re  OU^oerez,  415. 

2.  Idem— Oboanization  of  New  Coubts.- The  Courts  of  Sessions  continue  as  organ- 
ized Courts  with  their  jurisdiction  unimpaired,  notwithstanding  the  adoption  of 
the  constitutional  amendments,  until  the  organization  of  the  new  Courts  by  which, 
as  provided  in  those  amendments,  they  are  to  be  superseded.    Id. 

3^  Amendment,  Effect  of  on  Obioinal  Pbovisionb.— The  old  provisions  of  the  Con- 
Btitntion  will  cease  to  have  effect  from  time  to  time  as  the  subBtituted  provisiaDS 
commence  to  operate.    Id. 
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those  of  one  party  are  the  consideratioxi  of  those  of  the  others  mnst,  to  be  valid, 
be  executed  by  all,  and  cannot  be  enforced  against  one  executing,  by  another  who 
fails  to  execute.    Tewksbury  v.  O'Comielly  CO. 

2.  Effect  of  Repeal  of  Statute.— Where  a  contract  is  made  and  executed  in  pur- 
suance of  a  statute,  which  also  prescribes  the  parties  against  whom  and  the  mode 
in  which  it  may  be  enforced,  the  right  to  enforce  it  in  the  manner  prescribed  is  a 
jMirt  of  the  contract,  and  is  not  afiected  by  a  subsequent  act  repealing  the  pro- 
visions in  reference  to  the  enforcement  of  the  contracts  authorized  by  the  statute 
under  which  it  was  made.    Creighton  v.  Pragg,  115. 

3.  Oral  Evidence  to  vary  Written  Instrument, — The  rule  that  verbal  evidence  is 
inadmissible  to  contradict  or  vary  a  written  contract,  is  inapplicable  where  a  mis-i 
take  has  been  made  and  the  object  is  to  correct  it.    Pierson  v.  McCahUl,  122. 

*.  Reformation  of  Contr.\ct. — Where  in  reducing  an  agreement  to  writing  a  material 
clause  has  been  omitted  by  mistake,  a  party  seeking  to  avail  himself  of  the  actual 
contract  must  obtain  a  reformation  of  the  writing,  either  by  a  distinct  proceeding 
to  reform  it  or  by  specially  pleading  the  mistake  in  the  action  in  which  the  con- 
tract is  sought  to  be  iised,  and  asking  its  correction  as  independent  relief.  Under 
a  pleading  which  simply  states  the  terms  of  a  contract,  the  introduction  of  a 
written  agreement  respectmg  the  subject  matter  cannot  be  followed  by  oral  proof 
of  a  material  clause  alleged  to  have  been  omitted  by  mistake  from  the  writing. 
Id. 

5.  AoREESfFNT  INVALID  FOR  WANT  OF  CONSIDERATION.— An  agreement  between  adebtor 
and  a  single  creditor  for  the  acceptance  by  the  latter  of  an  amount  less  than  the 
debt  in  satisfaction,  is  invalid  for  want  of  consideration;  but  such  an  agreement 
between  a  debtor  and  two  or  more  ci*editors  is  valid,  the  engagement  of  one  being 
a  sufficient  consideration  for  that  of  the  others.    Id. 

6.  Deed,  Consideration  in.— In  a  deed  of  land  the  consideration  was  exx>re8sed  to  be 
$10,000,  $4,000  paid  in  cash,  "and  the  balance  by  the  assuming,  on  the  jMtrt  of  the 
said  grantees,  the  payment  of  a  certain  mortgage"  then  existing  upon  the  property 
to  secure  the  grantor's  note  for  $6,000:  Held,  that  this  recital,  unless  controlled  by 
evidence  of  a  contrary  intention,  showed  an  agreement  on  the  part  of  the  grantees 
to  pay  the  mortgage  debt,  and  not  merely  to  obtain  a  discharge  of  the  mortgage 
as  a  lien  uiwn  the  property.    Levois  v.  CofriJlaud,  178. 

7.  Agreement  to  Pay  Debt. — ^Where  A  owes  B,  and  the  latter  owes  C,  and  A  and  B, 
without  consulting  0,  agree  that  the  former  shall  pay  to  C  what  he  is  owing  to  B, 
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INDEX. 

OOBTB. 
Bee  PBiLonGE,  24, 2S. 

COUNTY. 
See  MmnciPAL  Ck>BPOBATn»r. 

COURTS, 
Bee  Ebxaxb  or  DBGBASED-FxBsaNB,  1, 2;  Czbtiobabi,  1, 2;  OaHanrcmniCAL  Ijlw,  1-IK. 

COVENANT. 

1..  OovKVANT  FOB  QimsT  ENJonfENT.— Upon  a  ooTenant  in  a  lease  for  qniel  enjoy- 
ment  the  leeeor  is  responsible  only  for  his  own  acts  and  fhoee  of  otbers  ftlaiming 
by  title  paiamonnt  to  the  lease  and  not  for  the  acts  of  a  mere  trespaaser,  al&ongh 
the  efEbct  of  these  acts  may  be  to  deprive  the  lessee  of  the  benefit  of  the  lease. 
Playter  y.  Ousmingfiamt  229. 

2.  Ideh— Complaint  iNscFnciEirT.— Thus,  where  a  lessor  was  sned  upon  a  covenant 
"  that  the  lessees  paying  the  rent  shall  peaceably  and  qoietly  have,  hold,  and  enjoy 
the  premises  for  the  term  mentioned,"  and  the  breach  alleged  was  that  the  lessee 
had  been  prevented  firom  entering  by  one  B.  who  was  in  possession  daimiing  to  hold 
under  aprior  lease:  ffeld,  that  the  complaint  was  demurrable  in  failing  to  aver 
any  sufficient  breach  of  the  covenant.    Id. 

8.  Idkh — CoKPLAiKT  SuFFioDSMT.— If  the  oomplaiut  had  averred  that  B.  was  in  pos- 
session,  actuaUy  holding  under  a  superior  titles  it  would  have  been  sufficient 
without  alleging  that  a  suit  had^-been  brought  and  the  validity  of  the  title  Judi- 
cially determined.    Id, 

See  PABnnoK. 

CREDITOR  AND  DEBTOR. 

X.  AoBEEMENT  INVALID  FOB  WANT  OF  GoNBiDBBATioN.— An  agreement  between  a 
debtor  and  a  single  creditor  for  the  acceptance  by  the  latter  of  an  amount  less 
than  the  debt  in  satisfaction,  is  invalid  for  want  of  consideration;  but  such  an 
agreement  between  a  debtor  and  two  or  more  creditors  is  valid,  the  engagement 
of  one  being  a  sufficient  consideration  for  that  of  the  others.  Pierson  v.  Jfi>- 
OoMO,  122. 

See  Fbaud  and  Btatutb  of  Fbauds,  1;  Patioemt,  2. 

CRIMINAL  LAW. 

1.  Change  of  Plage  of  Tbial— Populab  Pbbtudioe. — The  affidavit  of  the  accused, 
that  he  cannot  have  an  impartial  trial  in  the  oouniy  where  he  is  indicted,  is  not 
alone  sufficient  to  authorize  a  change  of  tho  place  of  trial.    People  v.  Orahar/iy  261. 

2-  Idem— Insutficiknoy  of  Cause.— Nor  does  the  fact  that  thirty  or  forty  persons  in 
the  community,  upon  being  solicited,  have  contributed  small  sums  to  defray  the 
cost  of  employing  a  lawyer  to  assist  the  District  Attorney  in  the  prosecution  of  a 
criminal  action,  show  such  a  general  prejudice  in  the  citizens  of  the  county  as  to 
require  the  granting  of  a  change  of  venue.    Id. 

8.  Heabsay  Evidence  inoompetent. — On  the  trial,  under  an  Indictment  charging  an 
assault  upon  a  young  child,  after  the  child  had  been  examined  as  a  witness  by  the 
prosecution,  and  had  not  been  able,  from  her  tender  age,  to  state  any  material 
fact,  it  was  proposed  to  ask  another  witness  this  question:  "Did  the  cluld  tell  yon 
how  thid  occurred  at  the  time?"  and  under  the  objection  of  defendant  the  Court 
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pennittod  the  question:  J5Md,  that  {his  was  error,  and  fhst  if  ibe  witness  aiiBwend 
the  question  affirmatlYely,  it  was  material  error  for  which  a  new  trial  should  he 
granted.    Id, 

4.  Ohzldbbn  as  WmnESSBS.— That  a  child,  for  an  assault  upon  whom  defendant  is 
being  tried,  not  having  sufficient  capadly  to  be  a  witness,  was  sworn  and  ques- 
tioned but  withdrawn  before  she  had  testified  to  any  material  fact,  is  no  ground 
for  granting  a  new  trial.  The  suggestion  that  her  appearance  was  calculated  to 
excite  the  sympathy  of  the  jury  and  influence  their  judgment,  is  not  entitled  to 
any  consideration.    Id. 

5.  QuzsnoN  Based  on  SuppoeznoN.— A  question  based  upon  the  supposition  of  a 
state  of  facts  not  proved  is  improper.    Id, 

6.  Dbglabationb  of  Befendaot.— An  instruction  embracing  the  proposition  that  what 
was  said  in  his  own  behalf  by  the  defendant,  in  a  oonyersation  proved  between 
him  and  a  witness,  must  be  iaJran  as  true  if  what  he  said  against  himself  is  taken 
as  true,  is  erroneous.    Id, 

7.  OwHEB  cAiwoT  BoB  ANOTHSB  OF  HiB  OWN  PitoPEBTT.—The  owuer  of  property  is 
not  guilty  of  robbery  in  taking  it  from  the  -peTBon.  of  the  possessor,  though  he  may 
be  guilty  thereby  of  another  public  ofilBnae.    People  v.  Vice,  844. 

8.  EiLLiNa  IS  Pbbbumftive  Mubdbb.— Presumptively,  every  killing  is  a  murder;  bat 
so  far  as  the  degree  is  concerned,  no  presumption  arises  from  the  mere  fact  of  the 
IdUing,  considered  apart  from  the  circumstances  under  which  it  occurred.  People 
y.  Be2encia,  644. 

9.  tf TJSDZB,  Dbobse  of.— The  question  of  degree  is  one  of  fkct,  to  be  determined  by 
the  jury  from  the  evidence;  and  drunkenness,  as  evidence  of  a  want  of  premedi- 
tation, is  not  within  the  rule  which  excludes  it  as  an  excuse.    Id. 

10.  jymnxKESKEaa  no  Excuse  fob  Cbdob.— A  man  who  is  drunk  may  act  with  pre- 
meditation as  well  as  a  sober  one,  and  is  equally  responsible  for  the  consequences 
of  his  act;  but  in  determining  the  question  of  premeditation,  the  defendant's 
condition,  as  drunk  or  sober,  and  any  other  fact  tending  to  show  his  mental  tUtius 
at  the  time,  is  proper  for  the  consideration  of  the  jury.    Id, 

Bee  JuBOB  and  Yebdiot,  1-8;  Evidznob,  4, 5;  Izvdioukznt. 

DAMAGES. 
See  EnoTMXNT,  1;  Fobgiblb  Entby  and  Beiadixb,  1;  Ooepobaxzov,  l-4t 

DEOBEE. 

See  JUDGICBMT, 

DEED. 

1.  Exxodtob'b  Deed  as  Evidence  of  Sale.— An  executor's  deed  is  not  admiflsihle  in 
evidence  of  a  sale  of  a  testator's  property,  except  upon  preliminary  proof  of  a 
compliance  with  the  statutory  provisions  for  sales  by  executors  and  admimstra- 
tors,  or  of  an  express  power  in  the  will  authorizing  the  sale  in  the  mode  in  which 
it  appears  by  the  deed  to  have  been  made.     WhUe  v.  Moses,  43. 

2.  Pabol  Evidenoe  of  Gonsidebation  in  DEED.^The  consideration  clause  of  a  deed 


Digitized  by 


Google 


Digitized  by 


Google 


L  a  u  m  JL» 

»  '  — ■^^^™  ■ 

DISMISSAL  OF  ACTIONS. 
See  PsiLonoB,  lS-15, 19,  20;  Action,  1,  % 

DUNG  DECLARATIONS. 
See  Etidenos,  4,  5. 

EJECTMENT. 

1.  EnECTCXEztT— iMPBoysMEMTs  Set-Off  AGAINST  Daicaoes.— Where,  in  an  aotloD  of 
ejectment,  the  proof  shows  that  the  entry  of  the  defendants  was  npon  a  lot  within 
the  limits  of  an  incorporated  city,  no  presumption  arises  therefrom  that  they 
entered  bona  fide  under  any  supposed  rights  amounting  to  color  of  title  adverse 
to  the  owner,  and  under  such  proof  they  are  not  entitled  to  have  the  value  of 
improvements  made  by  them  upon  the  premises  deducted  from  the  damages  sus- 
tained by  the  plaintiff.     White  v.  Moses,  34. 

2.  Ejectment,  Leoal  TrrLB  to  Contbol.— In  ejectment  the  legal  title  must  control. 
The  phuntiff,  establishing  in  himself  the  legal  title,  cannot  be  defeated  by  showing 
that  such  title  was  acquired  by  fraud,  or  is  held  by  him  in  trust.  These  are  con- 
siderations for  a  Court  of  Equity,  which  will  control  the  legal  title  in  his  hands  so 
as  to  protect  the  just  rights  of  others.    Clark  v.  Lockwood,  220. 

3.  Ejeotmsnt— Patent  Admissible  to  Pbove  Location. — ^The  plaintiff  in  ejectment 
claimed  title  under  a  decree  of  confirmation  of  a  Mexican  grant,  in  which  the 
tract  confirmed  was  described  as  bounded  upon  the  north  by  the  Bemal  Bancho, 
and  to  prove  the  position  of  this  northern  boundary  offered  in  evidence  a  patent 
of  the  rancho  issued  by  the  United  States:  Held,  that  the  patent  was  admissible, 
and  was  prima  facie  evidence  of  the  location  of  the  northern  boundary  of  the 
tract  sought  to  be  recovered.    Id, 

4..  Ejeotment— Evidence  of  Extent  and  Boundaries.— Where  the  plaintiff  in  ejeoi- 
ment  relies  upon  prior  possession  as  evidence  of  title,  a  deed  of  the  premises  to 
him  from  one  not  shown  to  have  had  at  the  date  of  its  execution  either  title  or 
possession  is  admissible  evidence,  in  connection  with  proof  of  entry  and  occupa- 
tion under  it,  to  show  the  extent  and  boundaries  of  the  premises  of  which  pos- 
session was  claimed.    Keane  v.  Carmovan,  291. 

5.  Ejectment— Tax  Title.- Where  in  an  action  of  ejectment  the  defendant  claimed 
title  under  a  tax  sale,  and  to  prove  an  admission  of  title  in  him  by  plaintiff,  oflered 
in  evidence  a  complaint  in  an  action  by  the  plaintiff  against  a  third  person,  in 
which  it  was  averred  that  in  consequence  of  the  neglect  of  the  plaintiff's  agent  the 
premises  were  sold  for  taxes  and  no  redemption  was  made,  and  that  the  sale 
thereby  became  absolute,  in  consequence  of  which  neglect  of  the  agent  the  plain- 
tiff had  sustained  damage:  Held,  that  the  complaint  was  inadmissible  for  that 
purpose;  that  the  statements  in  it  did  not  amount  to  an  admission  of  title,  and 
that  even  if  they  did  the  admission  would  not  o})erate  to  transfer  such  title.    Id, 
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to  reqnired  to  enable  a  par^  claiming  through  the  poBee—or  to  recover  in  ejectment 
until  the  defendant  showa  an  anterior  posseBsion,  or  traces  title  from  aparamooni 
'  Booroe.    Id, 

8.  EjEOTKEirr— Pbios  PoesBSSioN  Suffigient. — The  rule  that  the  claimant  in  eject- 
ment must  recover  upon  the  strength  of  his  own  title,  is  in  this  State  so  far  modi- 
fied that  a  plaintiff  may  recover  upon  proof  of  a  possession  prior  to  that  of  the 
defendant,  notwithstanding  it  be  shown  that  the  real  title  is  in  a  stranger,  with 
whom  neither  party  has  any  connection,  and  this,  whether  such  real  owner  be  aa 
individual  or  a  corporation,  or  the  Government  of  the  United  States.  Ehtbbetrd 
V.  Barry,  821. 

9»  Defenses  to  Past  of  CoMPLADn!  Ain>  Dibolaiueb.— If  the  defendant  in  ejectment 
desires  to  defend  for  only  a  portion  of  the  premises,  and  to  limit  his  liability  for 
mesne  profits  in  a  corresponding  proportion,  he  must  frame  his  answer  accord- 
ingly and  specify  the  portion  of  the  premises  for  which  it  to  intended  to  defend 
and  disclaim  as  to  the  balance.    Ghiy  v.  Eaniyf  397. 

10.  Idem. — To  a  complaint  in  ejectment  for  a  fifty  vara  lot,  the  answer  admitted  the 
possession  of  defendants  to  the  extent  of  one-third,  ''more  or  less,"  and  the  wit- 
nesses who  testified  upon  the  subject  stated  that  they  (defendants)  were** on  tb» 
lot— a  •part  of  it" — without  showing  of  what  particular  part  they  were  in  possea- 
sion.  The  judgment  was  for  the  recovery  of  the  whole  lot,  with  damages  for  its 
detention,  and  on  appeal  it  was  assigned  as  error  that  the  evidence  warranted  a 
recovery  of  only  a  portion  of  the  lot  with  proportional  damages:  Held,  that  under 
the  pleadings  and  proofs  the  judgment  was  proper.    Id, 

11.  State  Patent  as  Evidence  of  Ttile.— "Where  the  plaintiff  in  ejectment  claims 
title  under  a  State  patent  issued  upon  a  school  warrant  location,  the  invalidity  of 
the  location  cannot  be  interposed  as  a  defense  to  the  action,  nor  the  efficacy  of  the 
patent  be  contested,  by  one  in  possession,  who  admits  that  the  premises  are  a  pari 
of  the  public  lands  of  the  United  States,  and  traces  no  title  fh>m  the  United  Stetes- 
to  himself.    Bhodea  v.  Craig,  419. 

12.  Ejectment— Pboof  of  Pbiob  Possession.— In  an  action  of  ^ectment  where  the 
plaintiff  relied  upon  prior  possession,  hto  proof  showed  that  several  years  before 
defendant's  entry  he  inclosed  the  premises  with  a  fence,  and  afterwards,  and  until 
the  adverse  entry,  cultivated  the  inclosure  by  ratoing  and  gathering  crops  thereon; 
but  there  was  no  direct  proof  of  the  character  of  the  fence  or  its  efficiency:  Held^ 
that  the  possession  was  sufficiently  proved;  that  the  use  of  the  property  for  a 
series  of  years,  for  purposes  requiring  an  inclosure,  was  enough  to  show  that  the 
inclosure  was  a  suitable  one  for  those  purposes,  and  sufficiently  substantial  to 
protect  the  premises,    ffestres  v.  Brarman,  iOS, 

Bee  Admznistratob  and  Executob,  1,  2;  Mobtoaoe,  2;  Tenant  in  Common,  1,  5.  6;^ 
Pbactice,  9 ;  Landlord  and  Tenant,  2, 11,  13 ;  Pleading,  9,  10 ;  FBAm>  and 
Statute  of  Frauds,  6;  Pubuc  Lands,  6;  Husband  and  Wife,  8,  4;  PoflSBsaioN, 
2, 3;  Mexioan  Grant,  5, 10, 16, 19. 

EQUITY. 

Specific  Pebfobmance.— Equity  will  not  enforce  the  specific  performance  of  a 
contract  where  the  -pSLTty  asking  its  enforcement  cannot,  from  ^e  nature  of  the 
contract,  be  compelled  to  perform  it  Bpecifically  on  hto  part.    Cooper  v.  Pena,  404. 

2,  Idem — ^Mutuality  Essential. — In  order  that  a  specific  performance  of  a  contract 
may  be  compelled,  the  remedy  as  well  as  the  obligation  must  be  mutual,  and  as  a 
general  rule  the  question  of  mutuality  is  to  be  determined  by  the  contract  itself, 
and  to  not  affected  by  circumstances  artoing  after  the  contract  to  made  and  the 
rights  of  the  parties  fixed.    Id. 
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8,  Idbk— ExoEPTioire  to  Buul— The  caseB  in  which  a  want  of  mntaality  at  the 
time  the  contract  has  heen  entered  into  has  heen  held  not  to  be  suffioient^reaBon 
for  reftising  to  enforce  it— as  in  contracts  with  infants,  those  between  lessor  and 
lessee,  trustee  and  cestui  que  trusty  voluntary  settlements,  and  the  like— are  ex- 
ceptional cases  in  which  peculiar  considerations  have  been  allowed  to  override  the 
piinoiple  of  mutnaliij,  and  they  do  not  contravene  the  general  rule  as  above>8tated. 
Id, 

i.  SpEomo  PEBPOBHAZfCE  IN  DsoBETiON  OT  Ck>uirT.— The  specific  performance  of  a 
contract  is  not  a  matter  of  course,  but  rests  in  the  sound  discretion  of  the  Court 
ni)on  a  view  of  all  the  circumstances,  and  before  the  Oourt  will  act  it  must  be 
satisfied  that  the  contract  is  reasonable  and  equal  in  its  operation.    Id. 

5.  CoNTBAOT  FOB  PEBSONAXi  Sebvicbs  WILL  NOT  BE  Enfoboed. — Equlfy  will  not  en- 
force specifically  a  contract  for  personal  services — especially  where  they  are  con- 
fidential in  their  nature  and  involve  in  their  performance  the  exercise  of  dis* 
cretionary  authority— but  will  leave  the  party  to  his  remedy  at  law.    Id, 

8.  Idbk— Otfeb  to  Pebfobh.— For  the  purpose  of  enforcing  specific  performance  of 
stipulations,  the  consideration  for  which  was  an  agreement  by  the  plaintiff  to 
perform  personal  services,  an  offer  to  perform  these  services  is  not  equivalen  to 
an  actual  performance.  The  rejection  of  the  offer  by  the  defendant  excuses  the 
performance  as  a  condition  precedent,  but  does  not  release  the  plaintiff  from  his 
obligation  to  perform  so  long  as  he  insists  upon  the  agreement.    Id. 

7.  Tbade  Mabe  will  be  Pbotected. — The  name  established  for  a  hotel  is  a  trade 
mark,  in  which  the  proprietor  has  a  valuable  interest,  which  a  Oourt  of  Equity 
will  protect  against  infringement.     Woodward  v.  Lazar,  448. 

8.  Tbade  Mabk  of  Hotel. — ^W.  leased  a  lot  of  land,  on  which  he  erected  a  building, 
in  San  Francisco,  and  used  it  as  a  hotel,  to  which  he  gave  the  name  of  "What 
Cheer  House."  Before  the  lease  expired,  he  purchased  an  adjoining  lot,  upon 
which  he  erected  a  large  building,  and  for  a  time  occupied  both  buildings  as  the 
**  What  Cheer  House,"  the  principal  sign  being  removed  to  the  one  last  built.  Ho 
soon  after  surrendered  the  leased  lot,  with  the  building  which  was  on  it,  and  con- 
^ued  the  business,  under  the  same  name,  entirely  in  the  building  which  he  had 
erected  on  the  lot  he  had  purchased.  Two  months  afterwards,  the  defendants, 
having  purchased  the  first  mentioned  lot  and  building,  opened  there  a  hotel,  under 
the  name  of  * '  The  Original  What  Cheer  House" —  the  word  *  *  original"  being  painted 
on  the  sign  in  small  letters,  and  in  a  manner  calculated  to  deceive  the  public  into 
the  supposition  that  it  was  the  same  name.  In  an  action  by  W.  against  defendants, 
to  restrain  them  from  using  the  name  of  <' What  Cheer  House"  for  their  hotel: 
Seld,  that  plaintiff  was  entitled  to  the  relief  sought,  and  that  defendants  should 
be  enjoined  from  the  use  of  the  name.    Id. 

9.  Mexioan  Gbants,  Adveise  Claims  to.— Where  the  parties  each  claimed  the  same 
TirATnisfifl  under  indenendent  Mexican  crrania.  and  the  defendant,  witli  knowlfidcm 
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U.  Idem— Eqtjtit  will  not  Set  Aside. — Where,  therefore,  the  indenmifler  has  been 
notified  of  the  action  against  the  Sheriff,  he  cannot  maintain  a  hill  in  equity  to  set 
aside  the  judgment  obtained  therein,  except  under  such  conditions  ao  would  have 
enabledhim  to  maintain  it  had  he  been  the  nominal  as  well  as  real  party  defendant 
to  the  first  action,    id. 

12.  Begbee  BEMOviNa  CiiOUD  ON  Title.— A  decree  pronouncing  that  a  conveyance  is 
fraudulent  and  Toid  has  the  effect  to  remoTo  any  cloud  resulting  from  its  execu- 
tion without  an  express  direction  that  it  be  set  aside.    Gibbons  y.  FenUta,  629. 

13.  Idem — ^iNjUNcrnoN. — Some  two  hundred  persons,  of  whom  plain  tiff  was  one,  claimed 
each  separate  parts  of  a  tract  of  land  called  the  '*Encinal,"  deriving  their  sev- 
eral titles  from  a  common  source,  and  all  through  a  deed  of  the  whole  tract  from 
Peralta  to  Hays.  Plaintiff  brought  the  action  for  himself  and  on  behalf  of  the 
others,  whose  titles  were  similarly  situated,  for  the  purpose  of  obtaining  equitable 
relief  against  certain  subsequent  conveyances  of  the  Encinal  made  by  Peralta, 
alleged  to  be  fraudulent,  and  to  constitute  a  cloud  upon  the  title  derived  through 
the  deed  to  Hays,  and  asked,  as  a  portion  of  the  relief,  a  perpetual  injimction 
against  any  further  alienations  by  the  fraudulent  grantees  (defendants.)  The 
decree  pronounced  the  subsequent  conveyances  fraudulent  and  void,  and  granted 
the  injunction  asked  as  to  the  plaintiff's  separate  portion  of  the  land,  but  not  as  to 
that  of  the  others  for  whom  ho  sued:  Hetd,  on  appeal  by  plaintiff  from  this  de- 
cree, that  it  was  not  in  this  respect  erroneous — that  there  was  no  such  community 
of  interest  between  the  plaintiff  and  those  whom  he  represented  in  the  action  as 
entitled  him  to  an  injunction  in  their  favor.    Id. 

14.  Yon)  Grant  bt  MuNioiPAii  Cobpobation.— A  municipal  corporation  cannot  invoke 
the  aid  of  a  Court  of  Equity  to  set  aside  a  grant  made  by  its  authorities  when  the 
grant  is  void.  Such  a  grant,  being  a  nullity,  casts  no  cloud  upon  the  titlQ  of  the 
corporation,  and  offbrs  no  embarrassment  to  the  exercise  of  its  legitimate  functions. 
Oakland  v.  Carpeniier,  642. 

16.  VoiDABUB  Grant.— Where  the  Board  of  Trustees  of  a  municipal  corporation  makes 
a  grant  of  its  franchises  and  lands  which  is  not  void,  but  only  voidable,  the 
corporation  cannot  obtain  the  aid  of  a  Court  of  Equity  to  set  aside  the  grant 
without  doing  equity — that  is,  without  tendering  compensation  to  the  grantee  for 
the  expenditures  which  he  may  have  incurred  under  the  grant,  relj^g  upon  its 
validity.    Id. 

See'EjECTMENT,-3;  Trust  and  Trustee,  1-4;  Indemnity,  1;  Fraxtd  and  Statute  op 
Frauds,  3, 4;  Bale,  Judicial,  9;  Purchase  and  Purohasbr,  1;  Municipal  Cor- 
poration, 5 

ESTATES  OF  DECEASED  PEBSONa 

1.  Foreclosure  of  Mortqage  against  Estate  of  Deceased  Person. — ^An  action 
may  be  maintained  in  the  District  Court  against  an  executor  or  administrator,  to 
foreclose  a  mortgage  upon  real  estate  executed  by  his  testator  or  intestate,  al- 
ihough  the  debt  secured  by  the  mortgage  has  been  presented  as  a  claim  to  the 
executor  or  administrator  and  allowed  by  him,  and  also  by  the  Probate  Judge  of 
the  county,  where  the  only  object  of  the  action  is  to  reach  the  property  mortgaged 
and  subject  it  to  sale,  and  have  the  proceeds  applied  to  the  payment  of  the  debt 
secured,  and  a  judgment  is  not  asked  against  the  general  estate  of  the  deceased 
for  the  debt  or  any  part  of  it.    Fallon  v.  Butlei\  24. 

2.  Probate  Sales — ^to  what  Statute  applies. — The  provision  of  the  act  regu- 
lating the  settlement  of  the  estates  of  deceased  persons,  declaring  that  no  sale 
of  any  property  of  an  estate  shall  bo  valid  unless  made  upon  an  order  of  the  Pix> 
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bate  Ckrart,  applies  onlj  to  sales  by  executors  and  administrators.  It  has  no  nf- 
erenoe  to  judicial  sales  under  the  decrees  of  the  District  Courts,  nor  to  sales  in 
pursuance  of  testamentary  authority.    Id. 

8,  "  OuoiEs"  Defined.— -The  term  "  claims,"  as  used  in  the  act,  does  not  embrace 
mortgage  liens,  but  has  reference  only  to  such  debts  or  demands  against  the  de» 
oedent  as  might  have  been  enforced  against  him  in  his  lifetime  by  personal  ac- 
tions for  the  recovery  of  money,  and  upon  which  only  a  money  judgment  could 
have  been  rendered.    IcL 

Bee  Adkdostbatob  and  Bzbodtob,  1,  2;  Mobtoaob.  S,  4;  Hubbabd  ija>  YfiFE,  8, 4; 

Pabxmebship,  1,  2. 

ESTOPPEL. 

1.  Deed  of  Pabtition,  how  hade  Effectual.— Where  a  deed  of  partition  is  invalid 
as  a  conveyance,  by  reason  of  its  non-execution  by  some  of  those  who  are  parties 
to  it,  it  may  become  effectual  by  the  parties  taking  and  holding  in  severalty  in 
pursuance  of  its  terms  and  dealing  with  their  respective  portions  as  if  owned  in 
severalty,  but  such  acts  of  ratification  do  not  operate  to  make  the  deed  a  valid 
conveyance,  but  only  by  way  of  estoppel  or  as  a  determination  of  boundaries  and 
only  TxpoD.  the  interests  of  those  performing  them.  A  party  who  signed  tho  deed 
is  not  estopped  from  insisting  upon  its  invalidity  by  reason  of  any  acts  of  ratificar 
tion  either  of  the  others  who  did  execute  or  of  those  who  failed  to  execute. 
TBwkOfury  v.  CCormeO,  60. 

2.  Selection  and  Location  under  Mexican  Gbant.— Where  a  Mexican  grant  cedes  a 
specified  quantity  within  a  larger  area,  a  selection  and  location  of  the  specific  quan- 
tity may  be  made  by  the  grantee  under  such  circumstances,  and  accompanied  with 
such  disclaimers,  as  to  estop  him  from  the  assertion  of  any  title  or  right  to  tho 
possession  of  the  remainder,  existing  within  the  exterior  boundaries  of  the  general 
tract,  until  by  the  action  of  the  Qovemment  it  is  determined  that  his  claim  under 
the  grant  shill  be  satisfied  by  land  elswhere  selected.  Mahoney  v.  Van  Winkle, 
552. 

3.  Infants  and  itfATmnen  Women  not  Estopped.— Infants  and  married  women  are 
incapable  of  giving  any  binding  assent  to  a  restriction  of  their  rights  to  land 
claimed  under  a  Mexican  grant,  or  of  making  any  disclaimers  in  respect  to  such 
rights  which  will  bind  them  as  an  estoppel.    Id, 

See  Deed,  2;  Lakdlobd^and  Tenant,  5-9;  Mexican  Gbant,  5, 15-17;  Tenant-in 

COMUON,  3. 

EVIDENCE. 

1,  Alcalde's  Reoobds.— The  books  of  record  of  deeds,  mortgages,  and  other  instru- 
ments, kept  by  Alcaldes  previous  to  the  organization  of  the  State  Government, 
which  were  transferred  to  the  custody  of  the  County  Becorder  by  the  Act  of  April 
13th,  1850,  entitled  "An  Act  concerning  the  Transfer  of  certain  Ilecords,  Convey- 
jmces,  and  Papers,"  have  been  placed  by  the  twenty-first  section  of  the  Act  of 
March  26th,  1851,  entitled  "An  Act  concerning  County  Recorders,"  upon  a  footing 
with  other  records  kept  by  the  County  Recorders;  and  certified  copies  of  instru- 
ments found  therein  are  admissible  in  evidence  under  tho  same  circumstances  as 
are  certified  copies  of  records  made  by  the  Recorders  themselves— namely,  upon 
proof  of  the  loss  or  the  inability  of  the  party  to  produce  the  originals.  Toucluxrd 
V.  Kf»je8,  202. 

2.  Idem— Per  Nobton,  J.,  dissenting.— The  twenty-first  section  of  the  Act  concerning 
County  Recorders  of  March  26th,  1851.  applies  only  to  sucli  rccordn  as  aro  by  that 
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act  required  to  be  kept  in  the  Recorder's  office.  It  has  no  application  to  ih» 
records  of  Alcaides  which  by  a  previons  act  had  been  transferred  to  the  custody  of 
the  Beoorders,  and  a  copy  from  such  records  is  not  admissible  upon  the  oertiAcate 
of  tfatt  Recorder.    Id. 

8.  Effect  of  Failxtbe  to  Dent.— The  admission  by  the  Court,  under  the  objection 
of  defendants,  of  improper  evidence  offered  by  plaintiff  to  prove  a  fact  alleged  in 
his  complaint  and  not  denied  in  the  answer  is  no  cause  for  granting  a  new  trial. 
Wens  V.  McPike,  215. 

4.  DnNG  Deoulsations.— Where,  on  trial  upon  an  indictment  for  murder,  the  dyio^ 
declarations  of  the  deceased  are  introduced  by  the  prosecution,  it  is  error  to 
exclude  proof  offered  by  defendant  of  other  statements  made  by  the  deecaBod 
contradicting  his  dying  declarations.    People  v.  Lcujorenoe,  868. 

5.  Idem—- Imfeachino  Wmnsss.— Such  proof  is  admissible  under  the  general  rule 
that  the  credit  of  a  witness  may  be  impeached  by  proof  that  he  has  made  state- 
ments contrary  to  what  he  has  testified,  and  the  condition  that  the  attention  of  the 
witness  must  first  have  been  called  to  the  supposed  contradictory  statements,  is 
from  necessity  dispensed  with  in  the  case  of  dying  declarations.    Id, 

6.  OoPT  OF  NonoB  of  Location  as  Eyidenoe.— In  an  action  inyolving  the  right  to 
and  extent  of  a  water  privilege  claimed  by  plaintiffii  under  an  alleged  appropria- 
tion by  a  number  of  copartners,  defendants,  to  limit  the  extent  of  the  appropria- 
tion, offered  In  evidence  a  paper,  purporting  to  be  a  copy  of  the  original  locating 
notice  of  the  copartners,  and  without  direct  proof  of  its  execution,  showed  that  it 
was  prepared  with  a  knowledge  of  some  of  the  partners,  and  was  seen  as  a  posted 
notice  by  a  portion  of  them  at  the  'point  of  diversion,  and  about  the  time  the  work 
was  commenced,  and  that  its  position  was  such  that  it  must  probably  have  been 
seen  by  all:  Heldt  that  upon  this  proof  the  paper  was  admissible  as  part  of  the 
res  gestoB,    McKinney  v.  Smith,  374. 

7.  Fboof  of  Dbuneenness  in  Tbial  fob  Mitbdeb. — On  a  trial  for  murder,  under 
our  statute,  where  the  means  employed  in  the  killing  are  not  such  as  to  determine 
the  dogree  of  the  ofifenae,  proof  that  the  defendant  was  drunk  at  the  time  of  the 
VilliTig  is  admissible  in  his  favor.    People  v.  Belencia,  544. 

8.  Ideh— WEiaHT  of  Evidenoe.— The  weight  to  be  given  to  such  evidence  is  a  mat- 
ter for  the  jury  to  determine;  but  it  should  be  received  with  caation,  and  carefully 
examined  in  connection  with  the  other  circumstances.    Id, 

Bee  Pleading,  2;  Adhdhbtbatob  and  Exeoutob,  f,  2;  Meohanio's  Lien,  2;  Kbw 
Tbial,  1;  Cbiminal  Law,  4,  6;  Gontbaot,  3, 4;  Mexican  Gbant,  J6;  Pbaohob, 
29. 

EXCEPTION. 
Bee  Jttbob  and  Yebdiot,  4. 

HNDmO  OP  FACT. 
Bee  Appeal,  1,  5,  6:  New  Tbial,  8. 

FIXTURE. 
Bee  Landlobd  and  Tenant,  10. 

FORCIBLE  ENTRY  AND  DETAINSB. 

1.  FoBOEBLB  Entet  AND  Detaineb— Rents  AND  Pbofits.— Ih  an  action  of  fofoiUe 
entry  and  detainer,  the  value  of  the  rents  and  profits  of  the  premises  is  not  xe- 
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may  be  awarded  as  damages.    Moimea  v.  Eorber,  55. 

2.  EvionoN  AS  A  Defense  m  Fobciblb  Detaineb.— In  an  action  by  a  landlord 
against  his  tenant  under  the  thirteenth  section  of  the  Forcible  Entry  and  Detainer 
Act,  the  latter  may  defend  by  showing  an  eviction  under  an  adyerse  title  in  a 
judicial  proceeding  of  which  proper  notice  was  given  to  the  landlord.  Wheehck 
V.  Wanchauer,  309. 

8.  EiTEcr  OF  EvioTioN.— Such  a  defense  does  not  involve  any  question  of  title,  the 
effect  of  an  eviction  being  to  dispossess  the  landlord  as  wdl  as  the  tenant,  and  to 
relieve  the  latter  from  the  obligations  of  his  tenancy.    I<L 

FOREIGN  CONTRACT. 
SeeCoNTBAOT,  8,  9. 

FRANCHISE. 

1.  I^akohibes  Gbaiited  bt  Political  Poweb.— Franchises  for  erecting  toll-bridges, 
or  ferries,  being  sovereign  prerogatives,  belong  to  the  political  power  of  the  State, 
and  are  primarily  represented  and  granted  by  the  Legislature  as  the  head  of  the 
political  power.    FaU  v.  County  of  Sutter,  237. 

2.  Idek— PowEB  WHEN  DELEGATED.— Where  the  power  of  granting  these  franchises 
has  been  by  legislative  enac&nent  delegated  to  subordinate  tribunals,  as  in  this 
State  to  tho  Courts  of  Sessions  and  Boards  of  Supervisors,  such  tribunals  are  only 
agents  of  the  Legislature  in  this  respect.    Id, 

8.  Idbu— Gbants  MADE  BT  SuBOBDiNATE  Tbibunals.— Grants  made  by  these  subordi- 
nate tribunals  by  virtue  of  tho  authority  thus  delegated,  are  equally  valid  as  if 
made  by  the  Leg^ature  directly,  and  the  effect  of  a  grant  by  them  is  to  give  a 
right  of  property  to  the  grantee  or  licensee  which  it  is  not  in  the  power  of  the 
Legislature  to  divest  or  transfer  to  another,  so  long  as  the  owner  holds  in  obedience 
to  law.    Id. 

4.  Idem— Gbants  not  Exolitsive. — Grants  of  franchises  of  this  character,  not  being 
exclusive  in  their  terms,  do  not  confer  upon  the  grantees  any  exclusive  right  to 
the  line  of  travel  which  is  accommodated  by  them,  or  to  its  profits,  and  do  not  estop 
the  granting  power  from  making  other  grants  of  like  character,  the  effect  of  which 
is  to  impair  the  value  and  take  away  the  profits  of  the  franchise  first  granted.    Id. 

5.  Idem— Where  the  grant  of  trach  franchises  is  not  in  terms  exclusive,  the  Govern- 
ment holding  this  power,  to  be  exercised  for  the  public  interest  and  convenience, 
is  not  to  be  prestmied  to  part  with  its  right  to  Inake  other  grants  which 
may  impair  the  value  of  the  first,  and  will  not  be  held  to  have  done  so  except 
where  such  an  intent  appears  afi&rmatively  and  plainly.  This  intent  is  not  shown 
from  a  mere  grant  of  the  franchise  or  privilege.    Id. 

6.  Idem— Bbidoe  and  Febby  Fbanohises. — ^The  provisions  of  the  Acts  of  1850  and 
1855,  concerning  bridges  and  ferries,  prohibiting  the  subordinate  granting  tribu- 
nais  from  licensing  a  second  bridge  or  ferry  wi&in  one  mile  of  a  former  one,  ex- 
cept under  certain  conditions,  one  of  whidx  is  where  a  second  grant  is  required 
hj  the  public  convenience,  impose  no  restrictions  upon  the  power  of  the  Legisla- 
ture in  making  other  grants.    Id. 

7.  PuBLio  Convenience  a  Political  Question. — The  question  of  what  the  public 
convenience  requires,  is  a  political  not  a  legal  one.  Its  decision  rests  with  the 
Legislature  and  depends  upon  its  discretion,  the  exercise  of  which,  in  the  granting 
of  a  subsequent  franchise,  is  conclusive  and  not  reviewable  in  a  Court  of  Justice. 
Id 
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FRAUD  AND  STATUTE  OP  FRAUDS, 

1.  Ck>MP06inoN  BT  Gbsditobs— Note  Void  fob  Fraud.— If  the  creditors  of  a  fiuliag 
debtor  agree  between  themselves,  with  the  assent  of  the  debtor,  to  a  composi- 
tion of  their  respective  debts,  and  to  receive  in  lien  thereof  securities  of  a  certain 
character,  and  one  of  the  creditors  subsequently  obtains  from  the  debtor  new 
notes  of  a  character  more  favorable  to  the  creditor  than  those  provided  for  in  the 
composition  agreement,  such  new  notes  are  void  for  fraud,  not&nly  as  to  the  other 
creditors,  but  as  to  the  assenting  debtor.    SmUh  v.  Oujens,  11. 

2.  Resultzno  Trust— Pboof  of  Verbal  AoBEEMENT.^Although  a  verbal  agreement 
by  A  to  purchase  land  for  B  may  not  bo  given  in  evidence  to  establish  a  resulting 
trust  where  the  entire  purchase  money  has  been  paid  by  A  and  the  conveyance 
taken  in  his  name,  yet  if  any  part  of  the  purchase  money  is  shown  to  have  beeo 
paid  by  B,  a  verbal  agreement  may  then  be  proved  which  shall  have  the  efEbct  to 
deprive  A  of  all  beneficial  interest  in  the  purchase,  and  to  clothe  the  entire  estate 
in  his  hands  with  a  trust  in  favor  of  B.    Hidden  v.  Jordan^  92. 

8.  Purchase  by  Agent.— Whether,  where  an  agent  employed  by  his  principal  to 
purchase  lands  pays  the  entire  purchase  money  and  takes  a  conveyance  to  him- 
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HOMIGIDK 
Bee  Ihdzoikbmt,  2, 8,  6, 6;  Etcdencb,  4, 6, 7, 8;  Obdczkal  Law,  9-11. 

HUSBAKD  AND  WIFE. 

1.  BxPABATE  Pbofebtt— Sale  bt  Mabbied  Wokan.— The  provision  of  the  "Act  de- 
fining the  Rights  of  Husband  and  Wife,"  that  a  married  woman  cannot  make  any 
sale  or  other  alienation  of  her  separate  property,  except  by  an  instrument  in 
writing,  has  reference  to  property  other  than  money.  It  does  not  contemplate 
that  every  time  a  married  woman  pays  her  money  for  articles  purchased  she  must 
execute  an  instrument  in  writing  in  order  to  make  a  valid  transfer  of  the  money. 
Coles  V.  Soulsby,  47. 

2.  CoMUUNiTY  Pbopebtt,  Pbesumptions  as  To.—The  presumption  attending  the  ao- 
quisition  of  property,  during  marriage,  by  either  husband  or  wife,  is  that  the  pro- 
perty belongs  to  the  community.    Burton  v.  Lies,  87. 

8.  Gift  to  Wife  Sepabate  Pbopebty.— Real  estate  conveyed  to  the  wife  during  cov- 
erture by  way  of  gift  is  her  separate  property,  and  she  can  maintain  ejectment  for 
its  recovery  after  her  husband's  death  without  reference  to  any  administration 
upon  his  estate.    Eart  v.  Robertson,  846. 

4.  Conveyance  to  Wife  C!ommunity  Pbopebty.— Real  property  conveyed  to  the 
wife  during  coverture  by  deed  of  bargain  and  sale  for  a  valuable  consideration, 
becomes  thereby  the  community  property  of  herself  and  husband,  and  upon  his 
death  she  succeeds  as  his  survivor  to  an  undivided  half  interest  therein  as  tenant 
in  common  with  the  heirs  to  whom  the  other  half  interest  descends,  and  may  as 
such,  where  no  administrator  of  the  husband's  estate  has  been  appointed,  maintain 
ejectment  for  the  entire  premises  against  a  more  intruder.  Meeks  v.  Hdhn,  20  Oal. 
620,  commented  upon  and  distinguished  from  the  case  at  bar.    Id, 

iNDEMmrr. 

1.  JuDOBCEMT  AGAINST  Shebiff  CONCLUSIVE  ON  Indebdofieb.— The  piovlsion  of  thtt 
Practice  Act  making  tho  judgment,  in  an  action  against  a  Sheriff,  conclusive  evi- 
dence against  his  indemnifier,  where  the  latter  has  been  notified  of  the  action,  is 
founded  upon  the  principle  that  the  action,  under  such  circumstances,  is  in  sub- 
stance against  the  indemnifier— the  real  party  in  interest— and  that  he  has  in  that 
action  an  opportunity  to  make  any  defense  that  may  exist.   DidiZ  v.  Padieoo,  438. 

See  EQtTiTT,  11. 

INDICTMENT. 

1.  iNDicniENT  fob  Robbebt.— An  indictment  for  robbery  which  fidls  to  allege  that 
the  property  taken  was  the  property  of  some  person  other  ^lan  the  defendant,  is 
fatally  defective.    People  v.  Vice,  844. 

2.  Objbotion  TO  Indioiment  when  to  be  Taken. — ^Where  an  indictment  for  mur- 
der is  returned  by  the  grand  jury  without  being  indorsed  *'  a  true  bill"  by  the 
foreman,  the  objection  to  it,  under  the  statute,  must  be  made  by  motion  before 
demurrer  or  plea,  otherwise  the  defect  is  waived.    People  v.  Zawrence,  868. 

8  Indobsebient  on  Indiotment. — ^The  indorsement  upon  an  indictment  is  not,  in 
this  State,  essential  to  its  legality  and  sufficiency.  It  is  only  evidence  of  the  finding 
of  the  indictment,  and  the  object  of  the  statute  in  requiring  it  is  simply  to  secure 
the  authenticity  and  genuineness  of  the  instrument.  This  end  is  equally  attained 
when  the  indictment  is  presented  by  the  grand  jury  in  open  Court,  and  is  filed  by 
the  Clerk  with  the  other  records.    Id, 
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perty  was  taken  from,  the  penon  of  another.    If  it  merely  state  that  it  was  taken 
from  "  another  person,"  it  is  fatally  defectiTe.    People  y.  Beok,  886. 

5.  IsmcntxsT  fob  Mubdeb.— An  indictment  for  murder  is  not  Titiated  by  the  des- 
ignation of  the  offense  as  "murder  in  the  first  degree."  People  y.  IMan,  9  CaL 
576,  affirmed  on  this  point.    People  y.  Vance,  400. 

6.  Idem— Mauos  how  Allbqxd.— It  is  not  essential  that  the  words  "with  malioe 
aforethought"  be  used  in  an  ipdictment  for  murder,  proyided  terms  aie  employed 
which,  in  their  import,  are  equiyalent  An  indictment  which  charges  that  the 
oOlanBe  was  committed  "wilfully,  maliciously,  feloniously,  and  pacemeditatedly,''  It 
inihisreBpeotsuiBcieQt.    Id, 

INPANT 
See  Ebtofpxl*  4. 

INJUNCTION. 
Bee  BsiDasuAiiD  Fbbbdes,  2;  Equitt,  7, 8»  14 

INSTRUCTION. 
Bee  Obdhnal  Law,  7:  Appeal,  18. 

INTERVENTION. 
Bee  PBAcncE,  16, 17. 

JOINT  DEBTORS. 
Bee  LmiTATiom,  Statute  or,  9;  Boud,  1, 9 

JUDGMENT. 

1.  Dbkdbbeb  to  be  Disposed  of  befobe  Entbt  of  JxTDOiiXMT.^It  is  irregolar  to 
enter  judgment  against  a  defendant,  on  whose  behalf  a  demurrer  is  on  file,  without 
disposing  of  the  demurrer,  and  a  judgment  so  entered  will  be  reyersed  on  appeal. 
Hestrea,  Administraior,  y.  ClemerUa,  425. 

Bee  Pbomibsobt  Note,  2,  8;  Mobtoaoe,  2,  6,  U,  15;  Mexioan  Obamt,  1;  Pbaotiob,  6, 
7, 28,  26;  Aotion,  1,  2;  Yemdob  Aia>  Vendee,  1;  Mehoan  Gbakt,  9;  Pabtitiom; 
Equztt,  13,  li. 

JURISDICTION. 

Bee  HoBiOAaE,  1,  8;  Pbaotiob,  2;  Cebtiobabi,  1-5;  Eqihtt,  10. 

JUROR  AND  VERDICT. 

1.  Sepabation  of  Jubobs  an  Ibbeoularity.— Where  the  jury  in  a  criminal  action, 
after  haying  retired  to  deliberate  upon  their  yerdict,  separate  without  permission 
of  the  Court,  the  irregularity  is  sufficient  ground  for  setting  aside  a  yerdict  of 
guilty  rendered  by  them,  unless  it  be  shown  affirmatiyely  by  the  prosecution  that 
the  defendant  was  not  prejudiced  thereby.    People  y.  Brannigan,  837. 

2.  EzPBESSiONS  of  Thibd  Pebsons.— A  yerdict  of  guilty  in  a  criminal  action  will  not 
be  set  aside  on  a  showing  that  a  third  person  expressed  in  the  presence  of  the  jury, 
while  they  were  deliberating  upon  their  yerdict,  a  wish  that  the  defendant  should 
be  oonyicted,  where  the  expression  appears  to  haye  been  a  mere  passing  remark 
and  not  part  of  a  conyersation  in  which  the  jury  engaged.    Id, 
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^  Ohallenoe  to  Pahbl  or  Jubobb.— It  is  not  a  good  ground  of  challenge  to  the 
panel  of  trial  Jnrora  in  the  District  Court,  that  it  was  not  drawn  and  seleoted  as 
required  in  sections  fourteen  and  fifteen  of  the  Act  concerning  Jurors,  but  was 
obtained  by  an  order  of  the  Court  under  the  sixteenth  section  of  the  same  act  after 
the  commencement  of  the  term,  and  without  any  attempt  having  been  made  to 
comply  with  the  preceding  sections.  People  y.  Stetoartt  4  Cal.  218,  afiOrmed  on 
this  point.    People  y,  Vance, -lOO. 

4.  Objeoxxohb  to  Fobx  of  Yebdiot  kust  be  fiFBomo.— A  general  objection  to  the 
form  of  a  yerdict,  without  any  specification,  of  the  partLoulan  in  which  it  is 
alleged  to  be  defectiye,  will  not  be  considered.    Mdhoney  y.  Van  Winkle,  662. 

See  Afpbal,  U. 

JUBTUflCATION  OF  SUBETIBSi. 
Bee  UBnEBTAKZNO,  6. 

LACHES. 
Bee  PBAcnoB,  12, 19;  UbdebtajohOi  9. 

LAKDLOBD  AND  TENAITT. 

1.  NoiXGBTo  Quit— BuBBEQUEifT  OoouPATioN,  HOW  CoHBTBUBD.— H.  BeFTed  npon  his 
tenant  B.,  who  was  occupying  under  him  certain  premises  at  a  rent  of  two  hun. 
dred  and  fiffy  dollars  per  month,  a  notice  to  quit.  Before  the  time  at  which,  by 
the  effect  of  the  notice,  the  tenancy  would  haye  terminated,  B.,  through  a  third 
person,  proposed  to  H.  to  continue  his  occupancy  at  a  rent  of  three  hundred  dollars, 
with  which  proposal  H.  expressed  himself  satisfied,  but  did  not  in  torms  notify  B. 
of  his  acceptance  of  it.  B.  continued  to  occupy  the  premises:  Held,  in  an  action 
by  H.  for  rent  at  the  rate  of  three  hundred  dollars  per  month,  that  it  must  be 
inferred  that  the  subsequent  occui>ation  of  B.  was  with  the  com>ent  of  H.,  on  the 
basis  of  the  proposal  rather  than  as  a  trespasser,  and  that  plaintiff  was  entitled  to 
recover.    Soffy.  Baufrij  120. 

2.  Tenant  in  Possession  Liable  fob  Bent.— A  tenant  in  possession  of  premises, 
who  is  sued  in  ejectment,  is  not  released  from  liability  to  the  plaintiff  for 
the  use  of  the  premises  from  the  fact  that  he  has  paid  rent  to  his  landlord.  If 
compelled  to  pay  any  further  sum  by  the  action,  he  can  haye  recourse  upon  his 
landlord  for  the  same.    Keane  y.  Oannovan,  291. 

3.  EyiOTioN  AS  A  Defense  in  Forcible  Detainer. — Jn.  an  action  by  a  landlord 
against  his  tenant  under  the  thirteenth  section  of  the  Forcible  Entry  and  Detainer 
Act,  the  latter  may  defend  by  showing  an  eviction  under  an  adverse  title  in  a 
judicial  proceeding  of  which  proper  notice  was  given  to  the  landlord.  Wheelock 
y.  Warechauery  309. 

4.  Effect  of  Eviction.— Such  a  defense  does  not  involve  any  question  of  title,  the  , 
effect  of  an  eviction  being  to  dispossess  the  landlord  as  well  as  the  tenant,  and  to 
relieve  the  latter  from  the  obligations  of  his  tenancy.    Id, 

(5.  EvicnoN  a  Termination  of  Tenancy. — ^The  rule  which  estops  a  tenant  from  dis- 
(uting  his  landlord's  title  does  not  prevent  him  from  showing  that  the  tenancy 
has  been  determined,  and  he  may  treat  an  eviction,  with  notice,  by  one  having  an 
adverse  title,  as  a  termination  of  the  tenancy,  and  thus  resist  any  daim  by  the 
landlord  either  for  rent  or  possession.    Id, 

4.  Notice  of  EvicrnoN.— The  notice  by  a  tenant  to  his  landlord  of  prooeedtngs  to 
evict  him  may  be  oral.   Id. 
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7.  AonoN  TO  Quiet  Title  AOAXiwr  Tenant  cannot  be  Maditaimsd.— An  eciion  < 
not  be  maintaii:<3d  under  the  two  hundred  and  fifty-fourth  section  of  the  Practioe 
Act,  by  a  landlord  against  his  tenant  in  possession  for  the  purpose  of  determinizi^ 
the  validity  of  an  adverse  title  set  up  by  the  tenant.    Van  Winlde  v.  Hinclde,  842. 

8.  Action  against  Whom  it  Lies.— The  section  of  the  statute  above  referred  to  must 
be  construed  as  giving  a  remedy  only  against  parties  who  are  in  a  position  to  assert 
their  rights,  and  not  against  those  who  are  barred  by  a  temporary  estoppel  as  to 
the  right  asserted  on  the  other  side.    Id, 

9.  Benunciation  of  Tenancy.— If  a  tenant  renounce  the  tenancy  in  favor  of  an  ad- 
verse title  the  landlord  may  elect  to  consider  himself  ousted  and  maintain  efect- 
ment,  but  he  cannot  claim  possession  through  the  tenant  and  at  the  same  time 
bring  an  action  against  him  to  determine  the  titic.    Id. 

10.  Name  of  Buildino  not  a  Fdetube.— A  tenant,  by  giving  a  particular  name  to  & 
building,  as  a  sign  of  the  hotel  business,  for  which  he  uses  it,  does  not  thereby 
make  the  name  a  fixture  of  the  building,  and  the  property  of  the  landlord  upon, 
the  expiration  of  the  lease.     Wooduxird  v.  Laxar,  448. 

11.  Ejectuent— Laitdlobd  hay  Af  feab  and  Defend.— The  action  of  ejectment  most 
be  brought  against  the  actual  oocujsant  of  the  premises,  if  there  be  one.  If  snch 
occupant  be  a  tenant  of  another,  the  landlord  may  appear  and  defend  in  his  name 
or  be  substituted  in  his  place.    DuUon  v.  WarscTiauer,  609. 

12.  Ipbm— SuBtriTi'UTioN  OF  Landlobd  to  be  Entebed  op  Beoobd.— The-appearanoe 
or  substitution  of  the  landlord  should  be  entered  of  record,  and  only  allowed  upon 
notice  to  the  parties.  After  it  is  once  properly  made,  the  tenant  cannot  interfere 
with  any  subsequent  proceedings  to  the  prejudice  of  the  landlord.    Id. 

18.  Idem— Pasties  on  Appeal. — ^Where,  without  any  order  of  record,  the  landlord, 
at  the  request  of  the  tenant,  appeared  in  fact  and  conducted  the  defense  to  judg- 
ment  in  the  lower  Court:  Held,  that  it  was  too  late  to  object  in  the  Appellate-Court 
to  the  want  of  the  order;  and  that  the  landlord  was  entitied  to  the  oontrol  of  the- 
appeal.    1(2. 

Bee  Covekant,  2, 8;  Equity,  8. 

LIEK. 
Bee  Mbgdoakiob'  Loarr  Yendob  and  Vendee;  Pdbgbasb  asd  Pubchaseb,  2»  8. 

LIMITATIONS,  STATUTE  OF.. 

1.  Past  Payment  kdhf  be  Evidenced  by  Wbitino.— A  part  payment  does  not  tain  a 
debt  from  the  operation  of  our  Statute  of  Limitations,  unless  such  payment  k 
evidenced  by  a  writing  signed  by  the  party  to  be  charged  thereby.  Pena  v.  Vance, 
142. 

2.  Idem. — Section  thirty-one  of  the  Limitation  Act  excludes  all  acknowledgments 
and  promises  not  in  writing;  and  a  promise  implied  from  the  &ct  of  part  payment 
constitutes  no  exception.    Id, 

8.  Kemobandum  on  Bond.— A  memorandum  indorsed  upon  an  overdue  bond,  stating 
a  receipt  of  a  xwrtion  of  the  debt,  and  also  extending  the  time  and  changing  in 
some  respects  the  terms  of  payment,  signed  by  the  obligee  alone,  but  assented  to 
l^  the  obligor,  is  not  a  writing  '*  signed  by  the  party  to  be  charged  thereby,"  and 
does  not  affect  the  operation  of  the  limitation  statute.    Id, 

4.  Idem. ^If  the  signing  of  such  a  memorandum  by  the  creditor  and  tbe  assent  to  it 

by  the  debtor  be  viewed  ua  a  new  and  distinct  contract  for  the  payment  of  mon^, 
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it  ivould  be  a  mere  verbal  contract,  an  action  upon  which  wonld  be  barred  by  the 
lapee  of  two  years  from  the  time  of  payment  fixed  by  its  terms.    Id. 

5.  LmiTATioN  OF  Action  fob  Monet  Paid  fob  Crrr  Sup  Pbopebtt.— Claims  against 
the  city  of  San  Francisco  by  the  bidders  at  the  attempted  sale  in  December,  1853, 
for  the  purchase  money  paid  on  such  sale,  are  within  the  fourth  subdivision  of 
the  seventeenth  section  of  the  Limitation  Act,  and  are  barred  by  a  failure  to  sue 
within  two  years  from  the  date  of  the  receipt  of  the  money  by  the  city.  PiTtierUal 
V.  CUy  ofSSan  Franciaco,  851. 

6.  Commencement  of  Action,  what  Deemed.— The  filing  of  a  complaint  in  the 
proper  Court,  without  the  issuance  of  a  summons  thereon,  is  the  commence- 
ment of  an  action  within  the  terms  and  meaning  of  the  Limitation  Act,  and  stops 
the  running  of  the  statute.    Id. 

7.  Ldotation  of  AonoN  on  Note  Babs  the  MoBTaAaE.~Where  an  action  upon  a 
promissory  note,  secured  by  a  mortgage  of  the  same  date  upon  real  property,  is 
barred  by  our  Statute  of  Limitations,  the  remedy  upon  the  mortgage  is  also 
barred.    McCarthy  v.  White,  495. 

8.  Statute  of  Limitationb  is  a  Statute  of  Bepobe.— It  is  not  a  correct  theory  of 
the  Statute  of  Limitations  that  the  expiration  of  the  period  fixed  by  it  raises  a 
presumption  of  payment,  and  that  the  effect  of  an  acknowledgment  is  to  rebut 
this  presumption.  The  statute  is  to  be  regarded  as  one  of  repose,  the  benefit  of 
which  may  be  relinquished  by  the  party  interested,  but  cannot  be  taken  from  him 
without  his  consent.    Id, 

9.  Joint  Oblioobs— Effect  of  Acknowueidoment  bt  ONE.~If  two  or  more  persons 
are  bound,  the  statute  affords  the  same  protection  to  each,  and  an  acknowledgment 
by  one  is  not  available  against  another,  unless  ho  had  authority  to  make  it,  cither 
expressly  given  or  resulting  from  the  relation  of  the  parties.    Id. 

10»  Limitation  of  Action  on  Enfobcement  of  Secubity.— The  principles  which 
govern  as  to  the  operation  of  the  statute,  and  the  effect  of  an  acknowledgment, 
in  cases  of  personal  liability,  are  equally  applicable  to  cases  where  an  attempt  is 
made  to  enforce  a  security.    Id. 

U.  Gbantee  of  Mobtoagob  mat  Plead  Statute  of  Limitations.— A  party  who, 
subsequent  to  the  execution  of  a  mortgage,  purchases  the  property  from  the 
mortgagor,  may  avail  himself  of  the  Statute  of  Limitations  as  a  defense  to  an 
action  for  the  forcdosuro  of  the  mortgage  commenced  after  the  statute  has  run 
against  the  debt  secured.    Id, 

13i,  Idem.— W.  and  E.  owning  a  tract  of  land  in  common,  W.,  in  1853,  mortgaged  his 
interest  in  a  portion  of  the  tract,  containing  four  himdred  and  eighty  acres,  to  M., 
to  secure  a  note  executed  at  the  same  time,  and  falling  due  Harch  4th,  1854. 
April  8d,  1856,  W.  and  E.  entered  into  a  written  agreement  for  the  partition  of 
the  whole  tract,  by  which  the  four  hundred  and  eighty  acres  mortgaged  was  to 
belong  exclusively  to  E.,  W.  stipulating  to  make  him  a  deed  of  the  same  as  soon 
as  it  could  legally  bo  done.  Hay  10th,  1^')8,  M.  and  W.  had  an  accounting,  and 
signed  a  writing  stating  that  there  was  a  balance  of  $1,706  60  then  due  on  the 
note,  and  that  the  time  of  payment  was  extended  to  January  Ist,  1859.  April  8th, 
1859,  W.,  in  xmrsuance  of  the  agreement  of  1856,  executed  a  deed  of  the  premises 
to  E.,  who  had  notice  of  the  previous  transactions  between  W.  and  H.  The  agree- 
ment between  W.  and  E.  in  1856  was  not  recorded,  nor  did  M.  have  actual  notice 
of  its  existence  until  after  Hay  10th,  1858.  In  an  action  by  H.  to  foreclose  the 
mortgage,  in  which  E.  set  up  as  a  defense  the  Statute  of  Limitations:  Held,  that 
this  defense  was  available  to  him  by  reason  of  his  interest  in  the  property  ao- 
quircd  under  the  agreement  of  1856;  that  he  was  not  affected  l^  the  acknowledg- 
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ment  made  by  W.  in  1858;  that  the  want  of  knowledge  of  E.'b  parchaae  by  plain- 
tiff when  he  reoeiyed  W.'b  acknowledgment,  and  extended  the  time  of  payment, 
was  not  material,  for  the  reason  that  the  period  of  limitation  had  already  expired, 
and  that  plaintiff  gave  no  consideration  for  the  acknowledgment. 

13.  lDEX.^Heldt  further,  that  if  the  debt  had  not  been  barred  at  the  time  of  W.'s  ao- 

knowledgment,  the  position  of  the  plaintiff  wonld  have  been  different;  that  hating 

no  notice  of  the  agreement  of  porchase,  if  he  had  snffored  the  statute  to  ran, 

relying  npon  the  acknowledgment,  he  would  have  been  entitled  to  protection.  Id. 

See  San  Fbancisoo,  7. 

MANDAMUS. 
See  Appeal,  U;  San  FnANOiaoo.  11-18, 

MATtRTTiT>  WOMAN. 

Seo  HxTBBAMD  AND  Wife;  EstofpsLv  4, 

MEOHANIO'S  LIEN. 

1.  MEOHANIO'S  LiBN  FOB  Machinebt  Fubnished.— Where  machinery  is  sold  for  fiie 
purpose  of  being  placed  in  a  building  owned  by  the  vendee,  with  a  view  of  con- 
verting it  into  a  manofiBotory,  and  Ib  actually  used  for  that  purpose,  the  vendor 
has  a  mechanic's  lien  upon  the  building  for  the  price.   Donahue  v.  CromarUe,  80. 

2«  Idem— Pabol  Evidence  to  Explain  Wbitten  Instbument.— Where  tiie  sale  of 
materials,  employed  in  the  construction  or  alteration  of  a  building,  is  made  by  a 
written  contract,  which  is  silent  as  to  the  purpose  for  which  the  articles  sold  were 
intended  to  be  used,  parol  evidence  is  admissible  to  show  such  purpose  and  to 
establish  thereby  a  mechanic's  lien  for  the  price  in  favor  of  the  vendor.    Id, 

3.  Meohanio's  Lien— Matebials  Fubnished.— It  is  not  necessary  to  the  establish- 
ment of  a  mechanic's  lien  that  the  labor  or  materials  shall  be  employed  in  the 
making  or  erection  of  a  building.  It  is  sufficient  if  they  are  employed  in  the 
alteration  of  a  building  to  adapt  it  to  other  than  the  original  uses,  or  to  change 
its  form  or  structure.    Jet. 

MEXICAN  GRANT. 

1.  Effect  of  Ck>NFisicATioN  of  Mexican  Gbant.— A  final  decree  of  the  United  States 
Courts,  confirming  a  Mexican  grant,  establishes  conclusively  the  legal  title  of 
the  grantee  to  the  premises  at  the  date  of  the  presentation  of  his  petition  to  the 
Land  Commission.  And  where  the  confirmee  claims  in  his  petition  as  successor 
in  interest  of  the  original  grantee  of  the  Mexican  Government  by  virtue  of  mesne 
conveyances  from  him,  the  decree  is  equally  conclusive  of  the  validity  of  his  de- 
rivative title  as  of  that  of  the  original  grantee.    Clark  v.  Lockux)od,  220. 

2.  PETrnoN  FOB  Gbant.— A  petition  presented  to  a  Mexican  Governor  for  the  pur- 
pose of  obtaining  a  grant  of  land  is  no  part  of  the  grant  It  is  only  the  dedans 
tion  of  the  party  who  made  it,  or  of  the  party  by  whose  authority  it  was  made, 
and  is  open  to  explanation.    Nieto  v.  Carpenter,  455. 

3^  Mexican  Gbant.— The  grant  is  the  operative  instrument,  and  the  representations 
made  to  the  Governor  cannot  control  the  course  or  nature  of  the  title.  If  those 
representations  were  in  truth  erroneous,  and  the  mistake  in  them  affected  the  grant 
in  any  respect,  the  fact  could  only  be  made  available  by  the  Government    Id, 

4.  Idem— CoNDmoNB  in.— A  Mexican  Governor,  in  1843,  had  authority  to  remove 
the  restraint  ui)on  alienation  contained  in  a  condition  annexed  to  a  grant  of  land 
made  hj  a  previous  Governor,  in  1834.    Id, 
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QoYemment,  in  1784,  to  graze  his  cattle  on  a  tract  of  land  in  Lob  Angeles,  took 
possession  of  said  tract  and  ooonpied  it  nntil  his  death  in  1804;  subsequent  to 
which,  his  four  sons  continued  the  occupation  under  the  same  permission,  but 
daimed  to  be  the  owners  of  the  premises.  In  1832,  two  of  the  sons  died,  both  of 
them  leaving  widows  and  one  of  them  five  children,  surviving.  In  1838,  the  two 
sons  and  the  widows  verbally  agreed  upon  a  partition  of  the  premises,  and  to 
i^ly  to  the  Governor  of  the  Department  for  separate  grants  to  them  for  the 
portions  received  by  them  respectively  on  their  partition.  A  partition  was  accord- 
ingly made,  and  a  petition  was  presented  to  the  Governor  representing  that  in  1784 
Gov.  Fages  had  granted  the  jjremises  to  their  ancestor,  Nieto,  and  given  him  the 
possession  thereof,  but  that  the  tiUe  papers  had  been  misplaced,  and  asking  that 
separate  tities  be  awarded  to  them  for  the  several  portions  received  by  them  on 
their  partition.  Upon  the  petition  a  decree  was  made  by  the  Governor,  July  27th, 
1833,  declaring  thai  the  parties  were  owners  in  fee  of  the  premises  and  designating 
the  portion  falling  to  each,  and  directing  that  juridical  possession  be  given  to  them. 
Afterwards,  December  2l8t,  1833,  a  further  decree  was  made  by  the  Governor  di- 
recting the  execution  of  the  tities,  and  delivery  of  juridical  possession,  and  in  1834 
the  several  grants  solicited  were  issued.  In  the  grant  to  Josef  a  Oota,  the  widow 
having  the  five  children,  was  a  recital  that  she  had  shown  herself  entitled  to  the 
Mtate  of  the  deceased  Nieto,  and  the  form  of  the  granting  clause  was  a  declaration* 
to  her  of  the  ownership  of  the  land.  Her  grant  contained  the  usual  conditions 
annexed  to  grants  in  colonization.  In  1843,  the  Governor  having  released  the 
condition  against  alienation,  she  conveyed  the  land  to  the  defendant.  The  plain- 
tifb  are  the  children  of  Josefa  Oota  and  her  husband  the  son  of  Nieto,  and  seek 
to  recover  the  land  upon  the  ground  that  a  titie  vested  in  them  on  the  death  of 
their  father  as  his  heirs,  which  their  mother  Josefa  had  no  authority  to  convey. 
It  was  shown  upon  the  trial  that  Nieto  never  had  any  titie  from,  the  Spanish  Gov- 
ernment, but  only  a  written  permission  to  graze  cattie  upon  the  tract  of  which  he 
took  possession:  Eeld,  1st,  that  the  presumption  of  titie  from  the  long  possession 
of  Nieto  and  his  children  was  repelled  and  destroyed  by  the  instrument  under 
which  such  xxMsession  was  had;  2d,  that  by  the  possession  under  the  written  per- 
mission no  titie  was  acquired  by  prescription;  8d,  that  neither  by  the  averments 
in  the  petition,  nor  by  any  of  the  recitals  in  the  decrees  of  the  Governor,  or 
in  the  grant  to  Josefa  was  she  or  the  defendant  estopped  from  denying  that 
J^ietb  and  his  children  had  any  title  to  the  land;  and  4th,  that  the  titie  remained 
in  the  Mexican  Government  until  the  decree  of  concession  made  by  the  Governor 
in  1833,  which  was  followed  by  the  grants  of  the  separate  parcels  in  1834;  and  that 
therefore  the  plaintiflw  had  no  titie,  and  could  not  recover.    Id. 

t.  Effect  of  Non-Pbesektatiom  of  Mkzigak  Gbant. --Where  claimants  under 
Spanish  or  Mexican  grants  have  never  presented  their  claims  for  confirmation, 
under  the  Act  of  March  3d,  1851,  such  claims  are  to  be  treated  as  non-existent, 
and  the  land,  so  far  as  they  are  concerned,  is  to  be  considered  as  part  of  the  pubUc 
domain.    Rico  v.  Spence,  504r 

7..  Mexigam  Gbant,  Title  and  Benefioial  Imtebest  in.— Jos6  and  Sisto  Beneyesa, 
in  1843,  petitioned  the  Governor  of  California  for  a  grant  of  eight  leagues  of  land, 
known  as  ''Las  Putas,"  and  in  their  petition  represented  that  they  were  married, 
and  had  children,  and  also  a  considerable  number  of  cattie  and  horses,  and  needed 
land  on  which  to  place  them.  On  this  petition,  after  a  favorable  report  from  his 
Secretary,  the  Governor  ordered  that  a  titie  issue  to  the  petitioners  for  so  much 
of  the  land  as  they  could  settie.  No  titie  issued  upon  this  order;  but  for  some 
unexplained  reason  the  petitioners  considered  the  concession  which  it  directed  as 
embracing  four  leases  of  the  tract  solicited,  and  on  the  following  day  they  pre- 
sented a  second  petition,  in  which  they  stated  that  their  families  were  very  laise, 
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more  than  one  hundred  uncivilized  Indians  in  their  neighborhood  whom  it  was 
necessary  to  maintain,  and  for  these  reasons  prayed  a  grant  to  themselves  of  the 
other  four  leagues.  The  report  of  the  Secretary  on  this  petition  speaks  of  it  as 
presented  for  the  benefit  of  the  petitioners,  and  of  their  parents,  children,  and 
brothers.  On  this  petition  a  grant  was  issued,  conceding  to  Jos6  and  Sisto  the 
entire  tract,  and  declaring  it  to  be  their  property,  and  imposing  upon  them  the 
usual  conditions.  This  grant  recited  that  the  grantees  had  petitioned  "for  their 
personal  benefit,  and  that  of  their  families,  and  that  of  their  parents  and  brothers." 
It  being  contended  by  the  appellants,  from  these  facts,  that  the  parents  and  brothers 
of  the  petitioners  as  well  as  petitioners  were  beneficially  interested  in  the  grant: 
fields 

^irsf— That  no  valid  argument  in  favor  of  the  position  of  appellants  could  be  drawn 
from  the  character  of  the  first  order  of  the  Governor,  because  the  grant  which 
transferred  the  title  was  not  issued  upon  it; 

Second— Th&t  the  second  petition,  and  the  report  of  the  Secretary  upon  it,  taken 
together,  showed  that  the  parents,  children,  and  brothers,  were  referred  to  only 
as  inducements  for  enlarging  the  bounty  of  the  Government  to  the  petitioners, 
^nd  not  as  distinct  additional  beneficiaries; 

T7wrd—Tha,i  the  recital  in  the  grant  did  not  control  the  course  of  the  title— that  it  only 
disclosed  the  inducements  which  operated  upon  the  Governor  to  make  the  grani 
and  that  the  language  of  the  operative  clauses  entirely  excluded  the  idea  that  any 
other  person  than  the  two  Berreyesas  who  }>etitioned  were  to  become  invested 
with  the  title; 

.Fbiirt/i^That  Jos6  and  Sisto  Berreyesa,  the  grantees,  were  invested  by  the  grant  with 
the  full  legal  and  beneficial  title  to  the  land,  exempt  from  any  trust  in  fayor  of 
the  other  members  of  the  family.    Berreyesa  v.  Schultz,  513. 

8w  Petttion  fob  CoLoiozATioN  Gbant.— The  Mexican  Begulations  of  1828  required 
the  applicant  for  lands,  whether  an  empresario,  head  of  family,  or  private  person, 
to  set  forth  in  his  petition  to  the  Governor,  <'his  name,  country,  profession,  the 
nurtiber,  description,  religion,  and  other  circumstances,  of  the  families  or  persons 
with  whom  he  wished  to  colonize,"  and  though  these  particulars  constituted  con- 
siderations with  the  authorities  in  whom  the  granting  power  was  vested,  they  did 
not  in  any  respect  control  the  course  of  the  title  against  the  operative  words  of 
itransfer  in  the  grant.    Id, 

9.  Yauditt  of  Gbamt  how  Settled.— A  decree  of  the  United  States  District  Court» 
confirming  a  claim  under  a  Mexican  or  Spanish  grant,  which  has  become  final  by 
the  refusal  of  the  Government  to  prosecute  an  appeal  therefrom,  and  by  stipula- 
tion of  the  District  Attorney,  settles  forever  the  question  of  the  validity  of  the 
grant.    Malioney  v.  Van  WirUde^  652. 

10,  OoKViBMEE  OF  Gbant  vlaj  MAINTAIN  EjxoiuENT.— A  confirmeo  of  a  Mexican 
grant,  after  a  decree  confirming  to  him  a  specified  quantity  within  ext^or 
limits,  fixed  by  the  grant,  embracing  more  than  the  quantity  confirmed,  may, 
xmtil  an  official  segregation  is  made,  maintain  ejectment,  for  any  portion  of  the 
land  embraced  within  the  exterior  limits  against  one  in  possession  nlAimiTig  to  be 
a  pre^mptioner  under  the  laws  of  the  United  States.    Id, 

XL  SELBonox  A2n>  Location  under  Mexican  Gbant.— Where  a  Mexican  grant  cedes 
a  tract  of  land  known  by  a  particular  name  and  specifies,  in  pursuance  of  the 
grantee's  petition,  that  a  certain  quantity  is  embraced  within  the  limits  of  the 
tract,  and  also  that  any  surplus  above  the  specified  quantity  which,  upon  a  survey 
and  measurement  by  the  Government,  may  be  found  witlun  its  boundaries,  is 
zeserved  for  the  ben^t  of  the  nation;  such  grant  vests  in  the  grantee  the  right  to 

756 


Digitized  by 


Google 


has  been  determined  that  a  Burplus  exists  and  the  limits  of  the  specific  quantity 
granted  are  established.    Id, 

12.  Segreqation  of  Land  xtndeb  Mexican  Gbant.— The  grantee  cannot,  in  such  case, 
himself  make  the  measurement  and  segregation,  but  m^^t  await  the  action  of 
the  Government.  He  is  therefore  directly  interested  until  the  official  segregation 
to  protect  the  entire  tract  from  waste  and  injury,  and  to  improve  it;  and  until  then 
third  persons  cannot  question  his  right  to  the  possession  of  the  whole.    Id. 

13.  Land  Exempt  fbou  Pbeeuption.— Until  the  official  segregation  of  the  specific 
quantity  granted,  the  entire  tract  within  the  exterior  boundaries  of  the  grant  is 
exempted  from  preemption  and  settlement  by  the  legislation  of  Congress.    Id. 

14.  Segbeoation  how  Effected  undeb  Mexican  Law. — Under  the  Mexican  law  the 
segregation  was  effected  by  delivery  of  juridical  possession  which  could  only  be 
made  after  the  approval  of  the  concession  by  the  Departmental  Assembly,  and  was 
therefore  often  delayed  for  years,  yet  in  California  the  grantee  took  possession  at 
once  upon  the  issuance  of  the  grant,  and  his  possession  was  respected  both  by  the 
aathorities  of  the  Government  and  adjoining  proprietors.    Id, 

15.  Selection  bt  Gbantee  how  fab  Conclusive.— There  is  nothing  in  the  nature  of 
a  colonization  grant  prohibiting  the  grantee  from  restricting  his  general  right  to 
the  possession  of  the  entire  tract.  And  when  the  grantee  selects  his  location  and 
quantity,  uses  it,  leases  it,  sells  or  mortgages  it,  and  disclaims  title  to  the  remainder, 
tiie  selection  is  obligatory  on  him  untU  ibe  Government  overrules  his  election  and 
assigns  him  the  land  elsewhere.    Id. 

16^  Idem— Effect  of  Disclaimeb.- In  an  action  of  ejectment  the  plaintiff  showed 
that  the  premises  in  controversy  were  part  of  a  tract  called  Laguna  de  la  Merced, 
which,  in  1835,  was  granted  by  the  Mexican  Government  to  one  Galindo  upon  a 
petition  representing  the  tract  to  be  a  league  in  leugth  and  a  half  of  a  league  in 
width  more  or  less;  that  the  grant  reserved  to  the  nation  any  surplus  that  might 
be  found  above  this  quantity;  that  Galindo  and  his  successors  in  interest  had 
possessed  the  entire  tract,  which  embraced  a  surplus,  until  1853;  that  they  had 
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tion  made  by  the  grantee  under  his  grant.  As  against  all  other  parties  it 
is  Buffioient  for  the  grantee  to  show  that  the  land  selected  ]ies  within  the  bound* 
aries  designated  in  the  grant.  But  to  restrict  the  possessory  right  of  the  grantee 
to  the  selection  made,  the  selection  must  be  accompanied  with  such  diBclaimers 
as  to  the  residue  of  the  general  tract  bA  to  operate  as  an  estoppel  upon  him.    Id, 

18.  OsnoiAL  SuBTZT.— A  snrvey  made  by  the  Surveyor-General  of  the  United  States 
foe  Califomia  to  establish  the  location  of  a  confirmed  grant,  under  the  Act  of 
Congress  of  1860,  is  of  no  binding  force  until  it  has  become  final  in  one  of  the 
modes  pointed  out  by  the  act.  Until  then  it  is  only  a  preliminary  proceeding,  not 
binding  either  ux)on  the  Gtoyemment  or  the  claimant.    Id. 

19.  Title  vndexl  Hexioan  Qbaitt.— Per  Nobton,  J.^That  a  Mexican  grant,  ceding  a 
specific  quantity  of  land  within  exterior  boundaries  embracing  a  larger  quantity, 
conveys  a  title  upon  which  an  action  of  ejectment,  for  at  least  the  quantity  specified,.  . 
may  be  maintained,  has  been  several  times  decided  by  this  Court,  and  must  be 
considered  as  settled  so  far  as  the  question  depends  upon  the  judgments  of  the 
State  Courts.  If  before  a  juridical  survey  the  grantee  can  recover  any  paiticular 
portion,  he  can  recover  the  whole.    Id. 

See  Pabtition;  Pos&ession,  4;  Patent,  1,  2;  Equitt,  9;  Estoftkl,  8, 4, 

MINING  CLAIMS  AND  BIGHTS, 
See  Appeal,  18. 

MISTAKE. 

1.  Obal  Evxdsnge  to  vabt  Wbttten  Instbument.— The  rule  that  verbal  evidence  i» 
Inadmissible  to  contradict  or  vary  a  written  contract,  is  inapplicable  where  a  mia- 
take  has  been  made  and  the  object  is  to  correct  it.    Pienou  v.  McOahiU,  122. 

See  Pbaotige,  5;  Mexican  Gbant,  8. 


MORTGAGE. 

1.  Dbgbee  in  FoBfiOLOSUBE  CONCLUSIVE. — ^Ih  an  action  of  ejectment  by  a  par* 
chaser  under  a  decree  in  a  suit  for  foreclosure  of  a  mortgage,  to  which  the  mort- 
gagees were  parties,  against  a  subsequent  lessee  of  the  mortgagees,  no  question 
can  be  raised  by  the  defendant  as  to  the  due  execution  of  the  mortgage.  Of  thi» 
/act  the  decree  in  the  foreclosure  suit  is  conclusive.    Hayes  v.  Shattack,  51. 

2.  JxTBisDionoN  OF  DxsTBicT  CouBT.— The  District  Court  has  jurisdiction  in  an  ac- 
tion for  the  foreclosure  of  mortgages  ux)on  the  estates  of  deceased  persons,  Fatn 
Urn  V.  Builer,  {ir\fra  24,)  afi&rmed.    Peckaud  v.  Rinqiiet,  76. 

8.  FoBEOLOSUBE  OF  MoBTGAOE  AGAINST  EsTATE.— In  an  actiou  in  the  District  Court 
against  an  administrator  to  foreclose  a  mortgage,  executed  by  the  intestate  ux)on 
lands  belonging  to  the  estate,  no  judgment  can  be  entered  up  for  any  deficiency 
which  may  remain  after  the  application  of  the  proceeds  of  the  sale  to  the  mort^ 
gage  debt.    Id. 

^  FoBECLOsuBE— PuBPOsE  OF  AoTioN. — ^Tho  actiou  for  the  foreclosure  of  &  mori> 
gage  upon  real  property  is  not  brought  for  the  possession  merely  of  the  property, 
except  as  such  possession  may  follow  the  SherifTs  or  master's  deed,  but  to  suV 
ject  to  sale  the  title  which  the  mortgagor  had  at  the  time  of  executing  the  mort- 
gage, and  to  cut  off  the  rights  of  parties  subsequently  becoirang  interested  la 
the  premises;  and  executors  and  administrators  do  not  posseac,  Ojo  tide,  but  only 
a  temporary  right  to  the  possession.    Burton  v.  Lies,  87. 
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6.  Dbqbsb  in  Foseolosube  Cokolubite.— The  decree  in  an  action  to  foreclose  a 
mortgage  ooncludea  the  rights  of  all  parties  to  the  action,  and  the  sale  nnder  it, 
consummated  by  the  SherifPs  deed,  passes,  as  against  them,  the  entire  estate  held 
by  the  mortgagor  at  the  date  of  the  mortgage.  The  imrchaser  as  against  such 
parties  is  entitied  npon  the  receipt  of  his  deed  to  the  possession  of  the  premises, 
and,  if  necessary,  to  the  aid  of  the  Court  in  enforcing  its  delivery— «nd  his  right 
to  this  aid  is  not  affected  by  the  fact  that  pending  the  action  the  plaintiff  may  have 
executed  to  one  of  the  parties  defendant  a  conveyance  of  the  whole  or  a  portion  of 
the  premises  embraced  in  the  decree.    Montgomery  v.  Jfu2(22emiss,  103. 

6.  PuBGHASEB  Pendino  Fobeolosube. — ^A  pcrsou  who,  pending  an  action  for  the 
foreclosure  of  a  mortgage  and  witii  notice  of  its  j^ndency,  purchases  from  one 
of  the  defendants  therein  a  x)ortion  of  the  mortgaged  premises,  occupies  the  same 
position  as  his  grantor  in  reference  to  the  issuance  of  a  writ  of  assistance  in  fiftvor 
of  the  purchaser  under  the  decree.    Montgomery  v.  Byers,  107. 

7.  BEDEMPnoNEBS— Assignee  of  Juihob  Mobtoaoee.^Li  a  suit  to  foreclose  a  mort- 
gage, E.,  a  junior  mortgagee  of  the  premises,  was  made  a  party,  and  in  accordance 
with  the  prayer  of  his  answer  the  decree  declared  the  amount  of  his  lien  and 
ordered  the  application  of  any  proceeds  of  the  sale  remaining  after  satisfaction  of 
the  prior  mortgage  to  be  applied  to  its  payment.  The  premises  were  sold  under 
the  decree  to  F.  for  an  amount  more  than  sufficient  to  satisfy  the  first  mortgage, 
and  the  surplus  was  paid  to  E.,  but  leaving  the  larger  portion  of  his  claim  un- 
satisfied. This  balance  was  assigned  by  E.  to  G.  A  B.  who  within  the  six  months 
tendered  the  Sheriff  the  amount  required  by  statute  to  redeem  from  the  sale:  ffdd, 
that  G.  A  B.  were  redemptioners  under  the  statute,  and  that  F.  was  not  entitied 
to  the  Sheriff's  deed.    Frink  v.  Murphy,  108. 

&  Decbee  of  Fobeclosube,  Effect  of.— A  decree  foreclosing  a  mortgage  cuts  off 
all  right  of  such  subsequent  purchasers  or  incumbrancers  as  are  made  i>artie8  to 
the  foreclosure  action.    Shores  v.  SooU  Biver  Co,,  185. 

9.  TsNAirr  in  Possession,  Who  is.— A  person  who,  after  the  commencement  of  an 
action  to  foreclose  a  mortgage,  acquires  possession  of  the  premises  from  one  of 
i^e  defendants  and  continues  to  occupy  after  a  sale  under  the  decree  of  foreclosure 
is  a  "  tenant  in  possession,"  and  liable  as  such  to  the  purchaser  for  the  rents  and 
profits  accruing  between  the  sale  and  the  execution  of  the  Sherifi^s  deed.    Id, 

10.  Hobtoaoob  in  Possession,  Liability  of. — After  a  decree  foreclosing  a  mortgage, 
the  mortgagor  in  possession  is  not,  until  a  sale  is  made  imder  the  decree,  account- 
able either  for  rents  or  for  use  and  occupation,  and  is  subject  to  no  liability,  except 
that  he  may  be  restrained  from  the  commission  of  waste.     Whitney  v.  AUeUt  238. 

11«  PuBCHASE  bt  Mobtoagee  AT  MoBTGAGE  Sale. — ^Whcro,  at  a  sale  under  a  power 
contained  in  a  mortgage,  the  mortgagee  becomes  the  purchaser  indirectiy  by 
having  the  mortgaged  premises  bid  in  for  himself,  such  sale  is  not  therefore  void, 
but  only  voidable  on  the  application  in  equity  of  the  mortgagor.  The  legal  titie 
passes  by  the  sale.    BlocJdey  v.  Fowler^  826. 

12.  Gbantee  of  Mobtgagob  may  Plead  Statute  of  Locitationb.— A  party  who, 
subsequent  to  the  execution  of  a  mortgage,  purchases  the  property  from  the 
mortgagor,  may  avail  himself  of  the  Statute  of  Limitations  as  a  defense  to  an 
action  for  the  foreclosure  of  the  mortgage  commenced  after  the  statute  has  run 
against  the  debt  secured.    McCarthy  v.  White,  495. 

13.  Deobeb  of  Fobeclosube. — ^Where  some  of  the  parties,  defendants  in  an  action  to 
foreclose  a  mortgage,  claim  the  property  adversely  to  the  mortgagor  under  para- 
mount title,  the  decree  should  reserve  their  rights,  not  simply  by  a  declaration 
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that  their  rights  are  reserved,  but  by  so  liTnitfng  fhe  relief  awarded  as  to  proteok 
them.    San  Franciaco  y.  LatoUm,  689. 

15.  iDESi— Bents  and  Ppofitb.— Where  defendants  thus  claiming  adversely  are  in 
possession,  a  decree  directing  upon  the  sale  (redemption  not  being  made)  a  oon- 
veyance  of  the  fee  and  a  delivery  of  possession  to  the  purchaser,  and  oonferring 
upon  him,  until  redemption  made,  the  right  to  recover  the  rents,  issues,  and 
profits  of  tlio  land,  is  erroneous.  In  such  case  the  decree  must  be  limited  to  a 
sale  of  the  rights  and  interests  which  the  mortgagor  possessed  at  the.  date  of  his 
mortgage,  leaving  the  purchaser  to  assert  his  right  to  the  possession,  after  reoeiviiig 
his  conv^anoe,  by  the  ordinary  action  of  ^ectment.    Id, 

16.  HosTQAOE  A  KEBE  SEOusmT.—The  doctrine  respecting  mortgages  which  prevails 
in  this  State  is,  that  a  moiigage  is  a  mere  security  operating  upon  the  property 
as  a  lien  or  incumbrance  only,  and  is  not  a  conveyance  vesting  in  the  mortgagee 
any  estate  in  the  land  either  before  or  after  condition  broken.  JhUUm  v.  TFor- 
echauer,  609. 

17.  Ipeu. — This  doctrine  was  established,  not  merely  from  a  consideration  of  the 
provisions  of  the  Statute  of  1851,  but  also  from  a  consideration  of  the  real  object 
and  intention  of  the  parties  in  executing  and  receiving  instruments  of  this  Idnd* 
and  as  embodying  the  principles  recognized  generally  in  the  Ck>urtB  of  other 
States.    Id, 

18.  Idem. — The  provisions  of  the  statute,  however,  led  the  Court  to  go  beyond  the 
decisions  in  other  States  adopting  tho  equitable  doctrine  as  to  mortgagee,  and  to 
carry  that  doctrine  to  its  legitimate  and  logical  result  by  regarding  the  mortgage 
as  a  security  under  all  circumstances,  both  at  law  and  in  equity.    Id, 

19..  Idem.— The  character  of  the  mortgage,  as  a  mere  security,  is  not  changed  by  de- 
fault in  the  payment  of  the  debt  secured,  and  payment  after  default  operates  as 
an  extinguishment  of  the  lien  equaUy  as  payment  at  the  maturity  of  the  debt.    Id, 

20.  Possession  by  Mobtoaqee.— The  interest  of  the  mortgagee  is  not  enlarged  or 
affected  by  the  fact  that  he  is  in  possession  under  the  mortgage.    Id, 

/i.  Jjmss.—JjEQKL  TrriiB.— A  mortgagee  after  condition  broken,  whether  in  or  out  of 
possession,  cannot  convey  the  legal  title,  and  his  deed,  as  mortgagee  alone,  withont 
a  transfer  of  the  debt,  passes  nothing.    Id. 

22.  Idem— Bents  and  Pbostis.— When  possession  is -taken  by  the  mortgagee,  after 
condition  broken,  by  consent  of  the  mortgagor,  it  will  be  presumed,  in  the 
absence  of  clear  proof  to  the  contrary,  to  bo  with  the  understanding  that  the 
mortgagee  is  to  receive  the  rents  and  profits,  and  apply  them  to  the  debt  secured; 
and,  unless  a  limitation  to  tho  period  of  possession  is  fixed  at  the  time,  it  will  be 
considered  as  extending  until  the  satisfaction  of  the  debt.    Id, 

23v  Idem— May  be  Tbansfebbed.— The  temporary  possessory  right  thus  acquired  by 
the  mortgagee  may  be  transferred,  and  tho  transferee  will  be  substituted  to  his 
position,  and  be  subjected  to  the  same  liabilities.  This,  however,  will  not  be 
effected  by  a  deed,  which  does  not  purjport  to  convey  any  x)08sc8sory  rights  of  the 
grantor,  or  his  interest  generally,  but  only  such  interest  as  he  could  convey  aa 
mortgagee,  or  by  virtue  of  an  express  power  from  the  mortgagor.    Id. 

See  Estates  of  Decosased  Pebsonb,  1,  2,  S;  Pabtibs,  1,  2;  Wbjt  of  Assistangb,  1-4; 
Bedemption,  1-3;  Yendob  and  Yendee,  1;  Contbact,  6;  Ebaud  and  Statuts  csr 
J'bauds,  6;  Limitations,  Statute  of,  7-13;  Pabtnebship,  1,  2 

}ffUNICIPAL  COBPOBATION. 

1,   OoTnratBs  WHEN  NOT  Liable  fob  Acts  of  Officebs.— A  quasi  oorporation,  saoh  m 
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a  oomiiy,  is  not  liable  for  the  ads  of  officers  or  employes  which  it  appoints  in  the 
exercise  of  a  portion  of  the  sovereign  power  of  the  State  by  the  requirement  of  a 
public  law,  simply  for  the  public  benefit,  and  for  a  purpose  from  which  the  county, 
as  a  ooiporation,  derives  no  benefit.    Sherboume  v.  Yvba  County,  113. 

3.  Ideu— Fob  Ixjtjbies  by  PHTSiciAN.—Thus,  a  county  is  not  liable  in  damsges  to 
one  who,  while  an  inmate  of  the  County  Hospital,  sustains  injuries  from  tmskill- 
ful  treatment  by  the  Besident  Physician,  or  from  the  failure  on  the  part  of  the 
officers  of  the  hospital  to  supply  sufficient  and  wholesome  food.    Id, 

3.  Cou2(TY  LiABiuTY  IN  Damaoes.— A  coonty  is  not  liable  in  damages  at  the  suit  of 
an  individual  for  ii^unes  sustained  by  him  in  consequence  of  the  want  of  proper 
repairs  to  a  bridge  on  a  public  highway  of  the  county.  Hi^ffTnan  v.  San  Joaquin 
County,  426. 

4,.  Intxjbies  IlEsuLTmo  FBOX  NieouoENGE. — The  statute  devolves  upon  Boards  of 
Supervisors  the  management  and  control  of  bridges  in  their  respective  oountles, 
and  upon  Boad  Overseers  of  the  county  the  duty  of  keeping  bridges  on  public 
highways  in  repair;  and  if  any  remedy  exist  for  injuries  resulting  from  neglect  to 
keep  such  bridges  in  repair,  it  must  be  sought  against  the  Boad  Overseers  or 
Supervisors  personally.    Idt 

5.  Void  and  YoiDABm  Obdinances.— The  Trustees  of  the  town  of  Oakland,  in  1862, 
by  ordinance,  granted  to  the  defendant,  H.  W.  Carpentier,  certain  franchises  and 
lands,  on  condition  that  the  grantee  should  erect  certain  wharves  and  other  im- 
provements, and  pay  to  the  town  a  certain  per  centage  of  the  wharfage  received. 
In  18^  the  Board  of  Trustees  ratified  and  confirmed  the  ordinance.  In  1857,  and 
after  Carpentier,  supposing  the  grant  to  be  valid,  had  made  expenditures  in  erect- 
ing the  wharves  and  improvements  required  by  the  ordinance,  the  city  of  Oakland, 
the  corporation  which  had  succeeded  to  the  rights  and  interests  of  the  town  of 
Oakland,  commenced  suit  for  the  purpose  of  having  tho  grant  set  aside,  on  the 
ground  that  it  was  obtained  by  fraud,  and  constitute/^l  a  cloud  on  the  city's  title: 
Beld,  that  if  tho  ordinances  granting  tho  franchises  and  lands  were  void,  there  was 
no  occasion  for  tho  interference  of  equity;  that  if  they  were  only  voidable,  its 
interference  could  not  bo  invoked  until  equity  was  done  by  the  city,  by  placing,  or 
ofiering  to  place,  the  grantee,  who  had  relied  upon  the  acts  of  the  agents  of  the 
town,  in  the  same  position  which  he  would  have  occupied  but  for  his  reliance  upon 
their  validity.    Oakland  v.  Carpentier,  643. 

Bee  Bam  Fbangxsoo,  6,  8-16 ;  Equitt,  16, 16. 

MUBDEB. 
See  Cbokikal  Law,  9->11;  Evidenoe,  4, 5,  7,  dr  Imdioixbht,  2, 8, 6>  6. 

NEWTBIAL. 

1.  New  Tbial,  when  not  Gbanted.—A  new  trial  will  not  be  granted  on  account  of 
the  admission  of  improper  evidence  to  prove  a  fact  not  material  to  the  decision  of 
the  action,  and  independent  of  which  the  verdict  is  supported.  Clark  v.  Look- 
tflood,  220. 

2.  New  Tbial  on  Intebvention.— Where  tho  merits  of  the  case  were  not  investigated 
in  the  lower  Court  by  reason  of  an  uncertainty  as  to  the  proper  mode  of  proceeding 
under  the  anomalous  provisions  of  the  Practice  Act  relating  to  interventions,  tho 
Supreme  Court  awarded  a  new  trial,  although  the  decision  of  the  Court  below 
upon  the  main  question  involved  was  approyed,  and  tho  only  error  disclosed  might 
have  been  cured  by  a  direction  to  modify  the  judgment.    Speyer  v.  Ihmels,  280. 
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8.  New  Tbiaij,  whezt  -will  bb  Demibd.-*A  new  trial  will  not  be  ordered  beoMise  of 
inaccnracy  in  the  laogaage  of  aflnding  of  fact  when  it  is  sufficiently  distinct  as  t(» 
tlie  material  question  involved  in  the  action.    MoEwiney  v.  BmUh,  874 

i.  Nzw  Trial,  when  will  bb  Dbnixd.— A  new  trial  will  not  be  granted  on  tha 
ground  of  surprise  at  the  introduction  of  false  evidence  when  the  evidence  related 
solely  to  a  point  not  necessarily  involved  in  the  decision  of  the  action  and  which 
in  fact  had  no  influence  upon  the  judgment.    Ouy  v.  Banfy,  897. 

5k  Ideu.— False  testimony  given  by  mistake  or  otherwise  is  sufficient  to  avoid  a  ver- 
dict or  decision  based  upon  it,  if  ordinary  prudence  has  been  observed  by  the  losing 
party.    Id, 

See  EviDXNOB,  3;  Obdonal  Law,  4, 5;  Jubob^md  Ykbdict,  1, 2;  Asfbal,  U,  18, 17, 18. 

NOTICE. 
Bee  Laudlqbd  abd  ^nDCAirr,  6;  Lzmhations,  Statuib  oy,  12, 18;  Equztt,  0, 11, 12. 

OFFICE  AND  OFFICER. 

1.  OfnoEB— Pbesumption  as  to  Pebfobuanob  or  Duty.— When  an  officer,  in  mftk- 
ing  a  sale  of  property,  acts  under  a  naked  statutory  power  with  a  view  to  divest, 
upon  certain  contingencies,  the  title  of  the  citizen,  the  purchaser  relying  upon  the 
execution  of  the  power  must  show  that  every  preliminary  step  prescribed  by  the 
law  has  been  followed.  No  presumption  is  in  such  case  to  be  indulged  that  the 
officer  has  performed  his  duty,  or  complied  with  the  law.  Keane  v.  Oannovan, 
291. 

2.  Pbzsuxftion  as  to  Cokpliavgb  with  Legal  Fobxauties.— The  rule  by  whioA  a 
presumption  of  compliance  with  legal  formalities  in  a  sale  by  officers,  or  trustees, 
is  sometimes  raised  by  lapse  of  time  with  possession  in  the  purchaser,  only  author- 
izes the  presumption  as  to  intermediate  steps  in  ^le  proceeding.  TbAt  which  is 
the  foundations  of  the  authority  to  sell,  as  well  as  the  execution  of  the  deed  by 
which  the  sale  is  consummated,  is  not  within  the  rule,  and  must  in  all  cases  be 
proved.    Id, 

8.  Idek.— Thus,  if  from  lapse  of  time  since  the  execution  of  a  tax  deed  and  posses- 
sion by  the  purchaser  under  it,  presumptions  could  be  indulged  in  support  of 
any  of  the  preliminary  acts  essential  to  the  exercise  of  the  power  of  sale,  they 
could  only  be  in  favor  of  the  acts  between  the  assessment  and  the  execution  of  the 
deed,  and  not  of  the  assessment  itself,  which  was  the  foundation  of  all  subsequent 
proceedings.    Id. 

See  Sab  Fbabosboo,  1;  ICxjbicipalCobpobatiobb,  1-4;  MBTmAN  Obabt,  18. 

OPINION. 
See  Appeal,  17, 18. 

OBDEB. 
Bee  Apfbal,  14;  Pbaoticb,  22, 26b 

PABOL  AQBEEMENT. 

See  Fbaud  and  Statute  of  Frauds,  2-A. 
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PABTIES. 

1.  FoBEOLOsuBB,  KECsasABT  Pabtibs  To.-*In  an  action  to  foredoae  a  mortgage  all 
persons  beneficially  interested  in  the  mortgaged  property  at  the  time  of  the  com* 
mencement  of  the  action  mnst  be  made  parties.    Burton  y.  Lies,  87. 

2.  Idem— Widow  of  Deceased  Mobtoaoob.— Where  the  mortgagor  of  real  property 
sells  and  conveys  his  estate  to  a  married  man,  and  after  the  death  of  the  grantee 
(his  wife  sorviTing)  the  mortgagee  seeks  to  foreclose,  the  widow  is  a  necessary 
party  to  the  action.    Id. 

3.  AssioNMENT  o/  PoBTioN  OF  Debt.— An  assignment  by  a  creditor  of  a  portion  of  a 
debt  does  not  make  the  assignee  a  joint  owner  of  the  whole  debt,  and  he  is  not  a 
necessary  party  to  a  suit  for  its  recovery.    Leese  v.  Shenoood^  152. 

4.  EzEOUTOB  OF  CoTENAirr  KAT  UvTiE  IN  Aohon.— Tenants  in  common  can  nnite  in 
this  State  by  statute  in  an  action  for  the  possession  of  real  property,  and  the  ex- 
ecutor of  a  deceased  tenant  in  common  can  unite  with  the  cotenants  of  his  testator 

in  such  actions.    TbucJiard  v.  KeyeSy  202. 

5.  MiBjonnnB  of  Pasties— Objection  how  Taken.— A  misjoinder  of  parties  plaintiif 
must  be  objected  to  by  demurrer  or  answer,  and  cannot  in  the  absence  of  such 
objection  be  made  a  ground  for  nonsuiting  such  of  the  plaintifib  as  show  them- 
selves entitled  to  recover.    Botce  v.  Bacigaluppi,  633. 

Bee  Vendob  and  Vendee,  1;  Pbactioe,  22,  23;  Equitt,  11, 12,  U;  Pabxhebsedp,  1,  2; 
Tenant  in  Common,  5,  6. 

PABTrnON. 

1.  PABTinoN  CANNOT  BE  MADE  TILL  FiNAL  Sttbvey  OF  Gbant.— The  plainti£b  pur- 
chased from  certain  grantees  of  the  Mexican  Qovemment  an  undivided  one-half 
of  the  San  Lorenzo  Bancho,  and  received  a  deed  therefor  containing  a  covenant 
from  their  grantors  who  retained  the  other  moiety,  that  they,  plaintiffs,  should 
have  a  right  to  an  immediate  partition,  and  might  divide  the  premises  by  a  line 
running  east  and  west  or  north  and  south,  and  upon  such  division  take  tlie  west 
half  in  one  case  and  the  north  half  in  the  other.  Before  the  commencement  of 
the  present  action  the  title  of  the  grantees  of  the  Mexican  Government  had  been 
confirmed  in  the  United  States  Courts,  but  the  boundaries  were  not  definitively 
fixed,  the  last  survey  by  the  Surveyor-General  having  excluded  about  1,500  acrea 
on  the  south  side  wldch  had  been  embraced  within  the  lines  as  fixed  by  the  decree 
of  the  Land  Commissioners,  and  for  the  correction  of  this  alleged  error  in  the 
survey,  proceedings  were  pending.  The  object  of  the  action  was  to  obtain  a  porti- 
iion  of  that  portion  of  the  premises  embraced  within  the  Surveyor-General's  sur- 
vey, the  plaintiffs  setting  up  their  deed  as  the  basis  of  their  right  to  the  partition, 
and  praying  that  the  northern  half  of  this  surveyed  x)ortion  should  be  set  apart  to 
them,  leaving  the  1 ,600  acres  subject  to  future  arrangement.  The  decree  adjudged 
that,  by  the  covenant  in  the  deed,  plaintiffs  were  entitled  to  the  partition  as  sought, 
and  awarded  to  them  the  northern  half  of  the  surveyed  x)ortion  in  accordance  with 
a  division  made  by  commissioners  appointed  for  that  purpose  by  an  interlocutory 
order  of  the  Court.  From  this  decree  the  defendants,  consisting  of  the  other 
owners  and  certain  incumbrancers,  appealed:  Held,  that  the  decree  was  erroneous; 
that,  under  the  covenants  of  their  deed,  plaintifb  could  not  have  set  apart  to  them 
the  northern  half  of  the  surveyed  portion,  and  at  the  same  time  retain  an  undivided 
interest  in  another  portion  upon  the  south  side.    Haihaway  v.  De  Soto,  191. 

2.  Pabtttion  of  Gbant,  wben  can  be  made.— The  proceedings  for  a  partition  should 
either  be  delaved  until  a  final  survey  is  made,  or  until  a  patent  issues,  or  that  the 
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partition  should  be  made  according  to  the  bonndaries,  as  they  might  be  ascertained 
in  the  present  proceeding  from  the  description  in  tlie  original  grant.  HeJd^  further ^ 
that  even  with  the  consent  of  respondents  to  release  all  claims  to  the  nnsorveyed 
1,500  acres  on  the  south,  the  decree  could  not  be  modified  by  this  Ck>urt  so  as 
to  award  to  plaintiffs  the  portion  set  apart  to  them  in  the  decree  in  full  satisfac- 
tion of  their  claims,  inasmuch  as  the  boundaries  being,  by  the  facts  appearing  in 
the  record,  still  imdetermined,  it  was  possible  that  by  the  final  survey  the  southern 
boundary  might  be  fixed  still  north  of  the  line  established  "bj  the  Surveyor- 
General.    Id. 

See  Deed, 

PARTNERSHIP 

1.  MOBIOAOB  ON  SCPABiLTE  PBOnSBTY  OF  PaBTNEB  TO  SeCDBE  DEBT  OF  TBI  PlBIC.^ 

Where  one  of  two  partners  executes  a  mortgage  upon  his  separate  property  to 
secure  a  debt  of  the  firm,  an  action  to  foreclose  the  mortgage  may,  after  the  death 
of  the  mortgagor,  be  maintained  against  his  executor,  without  any  showing  by  the 
plaintiff  that  the  partnership  is  insolvent,  or  that  he  has  pursued  his  remedy  upon 
the  debt  against  the  surviving  partner.    Satings  and  Loan  Society  y.  Oibb,  595. 

2.  Ideu— Pabtcbs  m  Action  to  Fobeclobe.— In  such  action,  where  the  surviving 
partner  is  also  the  executor  of  the  deceased  partner,  and  claims  as  his  devisee  an 
interest  in  the  mortgaged  property,  there  is  no  misjoinder  in  making  him,  as  an 
individual,  a  codefendant  with  himself  as  executor.    Id. 

8.  Waives  of  Gbace  on  Note. — One  partner  may  waive  grace  npon  a  firm  note 
made  by  him,  and  where  such  note  is  made  payable  on  demand  without  grace  an 
action  upon  it  commenced  the  next  day  after  its  execution  is  not  prematurely 
brought.    Fierce  v.  Jackson,  636. 

4.  Fibm  Liable  fob  Note  made  bt  Pabtneb.— H.  and  J.  were  partners,  and  in  the 
r^ular  course  of  their  business  as  storage  merchants,  of  which  M.  had  the  man- 
agement, received  from  plaintiff  for  storage  a  lot  of  grain,  T£.  receipting  for  it  in 
the  firm  name.  Afterwards,  the  grain  having  been  lost  or  converted,  M.  executed 
to  plaintiff  a  firm  note  for  its  value.  In  an  action  upon  this  note  J.  defended  for 
himself,  averring  that  the  note  was  in  effect  the  individual  note  of  M.,  and  not 
binding  on  the  firm,  and  introduced  as  evidence  certain  accounts  respecting  the 
transaction  kept  by  M.,  purporting  to  bo  between  plaintiff  and  M.  individually, 
and  also  letters  from  M.  to  plaintiff,  showing  that  M.  had  separate  dealings  with 
plaintiff,  and  had  designedly  kept  J.  in  ignorance  respecting  the  grain  transaction: 
Eeldt  that  the  note,  from  the  circumstances  under  which  it  was  made,  was  the  note 
of  the  firm,  on  which  J.  was  liable;  that  the  onus  was  on  him  to  show  a  discharge 
from  this  liability,  and  that  the  evidence  introduced  was  insufficient  for  ibis 
purpose.    Id, 

See  Evidence,  6. 


PATENT. 

Impeachment  of  Patent. — Uzrtil  the  validity  of  a  grant  from  {he  Spanish  or 
Hoxican  Government  has  been  determined  by  the  tribunals  of  the  United  States, 
under  the  Act  of  Congress  of  March  3d,  1851,  it  cannot  be  made  the  basis  for 
impeaching  a  patent  for  the  same  premises.    Bico  v.  Spence,  504. 

Patent  Conclusive. — Thus,  where  the  validity  of  the  claim  of  the  defendant, 
under  a  Mexican  grant  had  been  recognized  and  confirmed,  and  a  patent  to  him 
Issued  thereon  by  the  United  States:  Held,  that  the  plaintiff,  relying  solely  npon 
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an  opposing  unconfirmed  grant  fh)m  the  Mexican  Oovemment,  embracing  the 
same  premises,  could  not  call  in  question  the  rights  of  the  defendant  either  in  law 
or  equity.    ^ 

Bee  EnsoiiEEMT,  8;  Equitt,  9. 


PAYMENT. 

1.  AssiONicEirr  as  a  Defense.— H.  and  three  others  executed  to  diiSsrent  persons 
negotiable  promissory  notes.  Before  the  maturity  of  the  notes  the  payees,  for  a 
valuable  consideration,  assigned  them  to  H.  After  maturity  H.,  for  a  valuable 
consideration,  assigned  them  to  plaintiff.  In  an  action  by  plaintiff  upon  the  notes 
against  all  the  makers:  Held,  that  the  assignment  to  H.  amounted  to  payment,  and 
that,  plaintiff  having  received  the  notes  after  their  maturity,  the  defense  was 
available  against  him.    Gordon  v.  Wansey,  77. 

2.  Payment  by  Bill  of  Exchange.— Where  a  creditor  receives,  on  account  of  his 
debt,  a  bill  of  exchange  drawn  in  his  favor  by  the  debtor  upon  a  third  person,  it 
operates  but  as  a  conditional  payment;  if,  however,  the  creditor  fails  to  present  it 
to  the  drawee  for  acceptance  or  payment  as  required  by  the  rules  of  commercial 
law,  it  becomes  tliereby  an  actual  charge  against  him,  and  operates  pro  ianlo  as  a 
satisfaction  of  his  demand.    Brown  v.  Cronise,  386. 

Bee  Pleadino,  7, 17;  Pbomissoby  Notes,  4;  LncirATioNs,  Statute  of,  1;  Mobtoaqe,  19. 

PLEADING. 

1.  Aobeememt  of  CoMPosmoN  MUST  BE  Bpecially  PLEAJDED.—Where,  to  an  action 
ui>on  a  promissory  note,  an  agreement  of  composition  between  the  debtor  and  his 
creditors,  Inchiding  tlio  plaintiff,  is  relied  upon  as  a  defense,  such  agreement  must 
be  specially  pleaded,  and  cannot  bo  considered  under  a  plea  of  accord  and  satis- 
faction by  the  giving  of  new  notes.    Smith  v.  OwenSt  11. 

2.  Special  Defense— Omission  to  Plead,  not  cubed  by  Evidenoe.— Where  a  de- 
fense is  required  to  be  pleaded  specially,  the  omission  to  plead  it  is  not  cured  by 
the  mtroduction  of  evidence  in  support  of  it  on  the  trial  without  objection  on  the 
part  of  the  plaintiff.    Id. 

8v  Accobd  and  Satisfaction.— Accord  and  satisfaction,  as  a  defense  to  an  action  for 
the  recovery  of  money,  must  be  specially  pleaded.    Coles  v.  Bouixbyt  47. 

4.  Issues  baised  by  Denial.— A  denial,  whether  general  or  special,  only  puts  in  issue 
the  allegations  of  the  complaint  The  difference  between  a  general  and  special 
denial  in  this  respect  is  only  in  the  extent  to  which  the  allegations  are  traversed. 
Id. 

6.  New  Matteb.— New  matter  must  be  specially  pleaded;  and  whatever  admits  that 
a  cause  of  action,  as  stated  in  the  complaint,  once  existed,  but  at  the  same  time 
avoids  it— that  is,  shows  that  it  has  ceased  to  exist— is  new  matter.    Id, 

6.  Complaint  on  Note— Allegation  Matebial.— In  a  complaint  upon  a  promissory 
note  an  allegation  of  its  nonpayment  is  material,  and  if  omitted  the  complaint  is 
demurrable.  The  averment  that  there  is  a  certain  amount  due  upon  the  note  is 
insufficient,  being  a  statement  of  a  mere  conclusion  of  law.    FriBch  v.  Caler,  71. 

7.  Plea  of  Payment  deemed  Oontbovebikd.— A  plea  of  payment  in  an  answer  to  a 
oomplaint  upon  a  promissory  note  is  not  new  matter,  and  was  not,  under  the 
former  practioe  requiring  a  replication  to  new  matter,  admitted  by  a  fUlnre  to 
reply.    Id, 
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6.  NsoATiTE  ALLEaATiOKB.— Where  a  negatiye  allegatioii  ia  neoeBsary  in  statiiig  ttia 
cause  of  action,  although  it  must,  of  oourse,  precede  an  averment  by  the  opposite 
party  of  the  fact  negatived,  it  nevertheless  constitutes  the  basis  of  the  issue  joined 
by  the  subsequent  averment,  and  the  latter  operates  as  a  traverse  and  not  as  an 
averment  of  new  matter.    Id, 

9.  Ejectment— Desobiption  of  Pbeuibeb  in  Oomplaimt.— A  description  of  real  pro- 
perty in  a  complaint  in  ejectment  giving  one  of  the  lines  bounding  the  premises 
as  running  due  west  to  the  source  of  a  designated  creek,  is  not  so  insufficient  and 
indefinite  as  to  sustain  a  demurrer  on  the  ground  of  its  alleged  insufficiency.  If 
there  be  in  fact  more  than  one  source  of  the  creek,  that  fact  cannot  be  taken  ad- 
vantage of  by  demurrer.  It  can  only  be  matter  for  proof  on  the  trial.  Oarpen- 
tier  V.  Grant,  140. 

10.  Idex.— A  description  of  premises  in  a  complaint  as  foUows:  **  Oommencing  at  a 
point  in  the  Walnut  Creek  three  hundred  yards  north  of  the  Mt.  Diablo  base  line; 
thence  running  due  east  two  miles;  thence  due  south  to  a  point;  thence  due  toesi 
to  the  source  of  said  Wainut  Creek;  and  thence  down  said  creek  to  place  of  begin- 
ning:'* Held,  to  be  sufficient  on  demurrer.    Id, 

11.  Evasive  Deioal  of  Iia)EBTEDNE88.— In  answer  to  a  verified  complaint  in  assump- 
sit a  denial  of  the  indebtedness  merely,  without  a  denial  of  the  facts  which  show 
the  existenoe  of  the  indebtedness,  is  but  a  denial  of  a  conclusion  of  law  and  raises 
no  issue.    WeUs  v.  MbPike,  215. 

12.  Complaint  on  Undebtaxino.— A  complaint,  in  an  action  upon  a  statutory  under- 
taking, which  contains  no  other  description  of  the  instrument  than  an  allegation 
that  it  corresponds  with  the  provisions  of  a  certain  section  of  the  Practice  Act,  is 
defective.  The  defect,  however,  being  of  form  rather  than  of  substance,  ol^eotion 
to  it  must  be  taken  by  demurrer  to  the  complaint.    MiUs  v.  Oleason,  274. 

18.  Intebvention— PLEADiNas  ON.— Where  a  subsequent  attachjng  creditor  inter- 
venes in  an  action  for  the  purpose  of  setting  aside  an  attachment  issued  tbezein, 
on  the  ground  that  there  is  no  debt  due  from  the  defendant  to  the  plaintiff,  the 
allegations  in  the  pleading  on  the  part  of  the  intervenor  traversing  the  com- 
plaint, have  the  same  effect  as  denials  in  an  answer  and  require  affirmative  proof 
by  the  plaintiff  of  his  cause  of  action,  in  default  of  which  the  intervenor  will  have 
Judgment  in  his  favor.    Speyer  v.  Ihmets,  280. 

14«  Failube  to  Dent,  Effect  of.— An  allegation  in  a  complaint,  not  material  to  the 
statement  of  the  plaintiffs'  cause  of  action,  is  not  admitted  by  a  failure  on  the  part 
of  the  defendant  to  deny  it  in  his  answer.    Oar^field  v.  Tobias,  849. 

15.  Immatebial  AiiLEaATiONS.— The  only  allegations  essential  to  a  complaint  are  those 
required  in  stating  the  cause  of  action.  Allegations  inserted  for  the  purpose 
of  intercepting  and  cutting  off  an  anticipated  defense  are  superfluous  and  immsr 
terixd  and  do  not  require  an  answer.    Id. 

16.  Allboations  ANTioiPATiNa  Defense  Immatebial.— Theonly  object  to  be  gained 
by  a  plaintiff  in  anticipating  a  defense  and  replying  to  it  in  advance  is  tc  ^t  the 
advene  party  upon  his  oath  without  making  him  a  witness,  and  the  effect  of  allow- 
ing this  would  be  to  establish  a  system  of  discovery  in  conflict  with  the  spirit  of 
the  statute.    Id. 

17.  Idem.— The  complaintatated  a  causet)f  action  for  goods  sold,  and,  in  addition,  witii 
a  visw  to  meet  a  probable  defense  of  paymenfLbased  upon  the  giving  of  certain 
notes  by  defendant  and  a  receipt  in  full  by  plaintiff,  stated  the  making  of  the  notes 
and  receipt  and  alleged  facts  attending  the  transaction  which  if  true  avoided  its 
effect  as  payment  by  reafion  of  f^ud  and  misrepresentation  on  the  part  of  defen- 
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dant.  The  answer  admitted  the  original  demand  and  averred  payment  by  the 
notes  referred  to  in  the  complaint,  but  did  not  deny  in  proper  form  the  all^ationa 
in  the  compUint  reepeoting  the  fraud  of  defendant  in  the  transaction.  The  case 
was  submitted  on  the  pleadings  and  plaintiff  had  judgment:  JBeZd,  that  the  judg- 
ment was  erroneous;  that  the  allegations  of  the  complaint  in  reference  to  the 
transaction  claimed  to  operate  as  payment  were  not  material  allegations  requiring 
a  denial,  and  were  not  therefore  admitted  by  the  failure  of  defendant  to  deny  them. 
Id 

18.  AiwwEB^AiTZEiCATivis  Allboatioks  IN  EFFECT  DsNXALB.— Where  the  allegations 
of  an  answer,  although  stated  in  an  affirmative  form,  are  in  etE&oi  only  a  denial  of 
ihe  allegations  of  the  complaint,  they  do  not  constitute  new  matter  within  the 
meaning  of  our  Practice  Act.    Ooddard  y.  FuUon,  430. 

19.  New  Matter  in  Answer.— If  the  answer  either  directly  or  by  way  of  neoessary 
implication  admits  the  truth  of  all  the  essential  allegations  of  the  complaint  which 
show  a  cause  of  action,  but  sets  forth  facts  from  which  it  results  that,  notwith- 
standing the  truth  of  the  allegations  of  the  complaint,  no  cause  of  action  exiBted 
in  the  plaintiff  at  the  time  the  action  was  brought,  those  facts  are  new  matter; 
but  if  the  facts  averred  in  the  answer  only  show  that  some  essential  allegation  of 
the  oomplahit  is  untrue,  then  they  are  not  new  matter,  but  only  a  traverse.    Jd. 

20.  Answer  ok  Prokissory  Note  New  Matter.— To  a  complaint  in  the  usual  form 
upon  a  promissory  note,  an  answer  was  filed  admitting  the  signing  of  the  note  but 
averring  that  it  was  niade,  not  on  account  of  any  indebtedness  existing  between 
the  parties  but  for  the  purpose  of  being  used  as  collateral  security  for  a  debt  due 
to  a  third  person,  from  the  maker  and  payee  jointiy;  that  the  joint  debt  was  sub- 
sequently paid,  and  that  the  note  having  thus  become  functus  officio  should  have 
been  canceled,  but  through  fraud  was  taken  and  held  by  the  payee,  and  transferred 
without  consideration  by  him  to  the  plaintiff:  Hdd,  that  these  allegations  were  not 
new  matter,  which,  under  the  system  of  replications  then  in  force,  was  admitted 
by  a  failure  to  reply;  that  their  only  effect  was  to  deny  that  any  obligation  of  ihe 
character  counted  upon  in  the  complaint  was  ever  created  by  the  signing  of  tba 
instrument,  and  thus  to  traverse  its  essential  allegations,    /d 

21.  8ETTINO  ABIDE  Orant.— A  Complaint  in  equity,  filed  for  the  purpose  of  setting 
aside  a  grant,  on  the  ground  that  it  was  obtained  by  fraud,  must  state  spedfioaily 
and  definitely  the  facts  constituting  the  fraud.    Odldand  v.  OarperUiert  642. 

Bee  Promlssort  Notes,  2,  8;  Foroiblb  Entry  and  Dbtaineb,  1;  Evidenob,  8;  Gora- 
NANT,  2,  8;  P&AonoE,  27;  Tenants  in  Goidion,  6;  Ejeoxmbnt,  9. 


POSSESSION 

1.  Possession  or  Land  by  Inolosube.— The  mere  indosore  of  » lot  with  brush  fence 
firom  two  to  three  feet  high,  without  any  other  steps  being  taken  to  subject  ihe 
property  to  any  use,  is  not  sufficient  evidence  of  ownership  or  right  of  possession 
in  the  plaintiff  to  sustaia  ejectment  against  one  subeequentiy  entering  upon  the 
premises.    EuUon  v.  Schumaker,  453. 

2.  Possession— Acts  to  Obtain,  how  Construed.— Per  Norton,  J.— What  acts  done 
upon  land  will  constitute  such  a  possession  as  will  enable  a  party  to  mainiahi 
an  action  of  ejectment  against  one  afterward  entering,  may  depend  upon  the  intent 
with  which  such  acts  were  done,  to  be  gathered  from  the  acts  themselves  and  other 
surrounding  circumstances.    Id. 

Sv  Tttle  by  Presorxption.— To  establish  a  prescriptive  tiile  under  the  Spanish  law 
or  to  constitute  a  fonndfttion  for  adverse  possession  at  the  common  law,  the  in- 

767 


Digitized  by 


Google 


X    1^    X/    JK    .A.  « 


Btmment  under  which  the  occupant  entered  and  daims  the  premises  mnst  porpori 
in  its  terms  to  transfer  the  title— mnst  be  such  as  would  in  fact  pass  the  title,  had 
it  been  executed  by  the  true  owner  in  proper  form  (with  the  exception  perhaps  of 
a  contract  to  convey  aiter  payment  of  the  consideration)  and  the  occupant  must 
have  entered  under  it  in  good  faith,  in  the  belief  that  he  had  a  good  right  to  the 
premises,  and  with  the  intention  to  hold  them  against  the  whole  world.  Nlebo  y. 
Carpenter t  455. 

See  Ejectment,  1, 4,  7, 8, 12;  Pubuo  Lands,  1,  8;  Warr  of  Assibtanob;  Aonov,  5; 
Mexican  Gbant,  11;  Hobtqage,  20-28;  Pdbchasb  and  Pdbohabkb,  1,  8. 

POWER. 

1.  PowEB  OF  Atiobnet  NOT  IJNDEB  Seal.— A  powcT  to  Sell  and  convey  land  not 
under  seal,  and  therefore  insufficient  to  authorize  the  execution  of  a  conveyance 
of  the  fee,  is  nevertheless  sufficient  authority  for  the  execution  of 'a  contract  of 
sale;  and  a  deed  made  by  the  donee  reciting  ttie  sale,  and  purporting,  in  pursuance 
of  tiie  power,  to  convey  the  fee,  is  a  sufficient  '*note  or  memorandum"  of  such 
contract,  and  though  inoperative  as  a  conveyance  is  good  as  an  agreement  to  oonyej. 
Jhdton  V.  Warsckauer,  609^ 

See  Aduinibtbatob  and  Exeoutob,  2;  Hobtoaoe*  12;  Deed,  6-0. 


PRACTICE 

1.  Attobney  at  Law— AuTHOKii'Y  to  Appeab.— The  authority  of  an  attorney  «t  law 
to  appear  for  parties  for  whom  he  enters  an  appearance  in  an  action  will  be  pre- 
sumed when  nothing  to  the  contrary  appears.    Hayes  v.  Shattuck,  51. 

2.  VoLTTNTABY  Appeabance  WAIVES  ISSUANCE  OF  SUMMONS.— A  Voluntary  appearance 
by  a  defendant  gives  jurisdiction  of  his  person  without  the  issuance  of  any  sum- 
mons.   This  was  equally  the  case  under  the  Practice  Act  as  it  stood  in  1855.   Id, 

8.  Seitino  Aside  Execution  Sale. — ^When  the  application  to  set  aside  a  voidable 
sale  under  execution  should  be  made  by  motion  and  when  by  bill  in  equity,  dis- 
cussed.   San  Francisco  v.  IHidey,  56. 

4.  Sebvice  of  Atiaghmemt,  Effect  of.— The  service  upon  the  defendant,  in  an  action 
to  recover  money,  of  a  writ  of  attachment  at  the  suit  of  a  third  person  against  the 
plaintiff,  cannot  be  plead  by  the  defendant  in  bar  of  a  recovery.  The  only  effect 
of  the  service  of  the  attachment  is  to  suspend  the  proceedings  imtil  the  deteimina- 
tion  of  the  suit  in  which  it  is  issued.    Pierson  v.  McGahiUt  122. 

5.  .BEvivAii  OB  Enfobcement  of  Judoment.— The  writ  of  scire  facias  is  a  remedy  un- 
known to  our  practice,  and  cannot  be  employed  for  the  revival  or  enforcement  of 
a  Judgment.    EumisUm  v.  Smith,  129. 

6.  Oivn.  AcnoN— What  it  Includes.- The  term  "civil  action"  in  that  section  of  the 
Practice  Act,  providing  that  "there  shall  be  in  this  State  but  one  form  of  civil 
action  for  the  enforcement,  etc.,"  includes  the  remedies  provided  for  the  enforce- 
ment of  judgments.    Id. 

7.  Remedies  Exclusive.— The  system  of  remedies  provided  by  our  Practice  Act  is 
exclusive,  and  when  it  provides  an  adequate  remedy  no  other  can  be  pursued.    Id, 

8.  Setiino  aside  Judgment.— In  an  action  of  ejectment  against  two  defendants,  one 
was  served  with  summons  and  made  default,  and  without  any  service  being  had 
upon  the  other,  a  judgment  was  entered  agaiest  both  for  possession  of  the  premises 
and  costs.    On  application  of  the  defendant  not  served,  an  order  was  made  at  a 
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sabeeqnent  tenu  of  the  Court,  settang  aside  the  entire  judgment  m  to  both  defen- 
dants, with  leave  to  the  defendant  not  served  to  answer:  Held,  that  this  order  was 
proper.    Lewis  v.  Bigney,  268.. 

9.  Idem.— The  effect  of  such  an  order  is  not  to  set  aside  the  default  of  the  defendant 
who  had  been  served,  or  to  permit  his  co-defendant  to  defend  for  both.  A  new 
judgment  may  at  once  be  entered  by  the  plaintiff  against  the  defaulting  defendant. 
Id, 

10.  Idem.— The  sixty-eighth  section  of  the  Practice  Act  applies  not  only  to  cases  where 
a  judgment  has  been  taken  regularly  without  personal  service,  as  upon  publication 
of  sunmions,  but  also  to  cases  of  judgments  entered  erroneously  without  any 
service  of  summons  or  api)earance  of  defendant.    Id, 

11.  DiscBETioN  OF  CouBT  IN  CoBBECTiNO  MISTAKE.— Tniere,  pending  a  motion  by  a 
defendant  who  had  been  served  with  process  to  set  aside  a  judgment  erroneously 
entered  at  a  previous  term  against  him  and  a  co-defendant  who  had  made  default, 
the  plaintiff  applied  to  the  Court  to  correct  the  judgment  by  striking  out  the  name 
of  the  moving  defendant,  on  the  ground  that  it  had  been  inserted  by  a  mistake  of 
the  Clerk:  Held^  that,  admitting  tiie  mistake,  it  was  within  the  discretion  of  the 
Court  to  deny  so  tardy  an  application.    Id. 

12.  UNDKBTAEZZ70  Df  Beplevin,  Liabilitt  OF  SuBEiiEB.— The  oue  hundred  and  seventy- 
seventh  section  of  the  Practice  Act  and  the  decisions  under  it,  to  the  effect 
that  the  sureties  upon  the  undertaking  given  by  the  plaintiff  in  a  replevin  action 
to  procure  a  delivery  of  the  property,  are  not  responsible  for  a  return  of  the  pro- 
perty or  its  value  unless  a  return  was  claimed  in  the  answer  and  awarded  by  the 
jud^ent,  do  not  apply  to  cases  where  the  action  is  dismlBiwd  by  the  plaintiff 
before  trial.    Milla  v.  Gleasony  274. 

13.  T.TAHTT.mr  OF  SuBETiES  OX  DismissaIj  OF  AonoN.— The  disnussal  of  a  replevin 
action  by  the  plamtiff  before  trial  leaves  the  parties  to  settle  in  an  action  upon 
the  undertaking  those  matters,  including  the  right  of  defendant  to  a  return  of  the 
property,  which,  had  the  original  suit  been  prosecuted,  must  have  been  determined 
therein  in  the  first  instance.  The  opportunity  to  obtain  a  judgment  for  the  return 
having  been  taken  away  by  the  failure  to  prosecute,  defendant  is  entitied  to  re- 
cover, in  an  action  on  the  undertaking,  compensation  in  damages.    Id. 

a4.  Idem.— Where  the  replevin  action  is  dismissed  before  trial,  the  liability  of  the 
sureties  on  the  undertaking  for  a  return  of  the  property  is  not  affected  by  the  fact, 
that  before  the  dismissal  an  answer  had  been  filed  in  which  no  return  of  the  pro- 
perty was  claimed.    Id. 

15.  SuBSEQTTEMT  Attachino  Cbeditob,  WHEN  MAT  Imtebvene.— lu  an  actiou  to  re- 
cover money  in  which  an  attachment  has  been  issued  and  levied  upon  property 
of  the  defendant,  a  subsequent  attaching  creditor  may  intervene  at  any  time  before 
the  entry  of  judgment  for  the  purpose  of  contesting  the  validity  of  the  first 
attachment    Speyer  v.  Ihmels,  280. 

16.  Postponement  of  Lien.— Action  commenced  by  attachment  to  recover  an  alleged 
indebtedness,  and  defendants  made  default;  before  the  entry  of  judgment,  certain 
subsequent  attaching  creditors  intervened  and  contested  the  validity  of  the  plain- 
tiff's attachment,  on  the  ground  that  no  debt  was  really  due  from  plaintiff  to 
defendant.  On  the  issue  thus  raised  the  Court  found  in  favor  of  the  interveners, 
and  thereupon  entered  an  order  setting  aside  the  attachment  of  plaintiff:  Beld, 
that  the  order  was  erroneous  in  entirely  setting  aside  the  plaintiff's  attachment, 
and  must  be  modified  so  as  merely  to  postpone  the  plaintiff's  Ilea  to  that  of  the 
Interveners.    Id. 

Cal.  Kepts..  vol.  xn.— 49  76^ 
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17.  Verbal  SnpnLATioifB  Disbboabded.— Verbal  stipulations  mth  Teferanoe  to  pro- 
oeedings  in  pending  actions  cannot  be  regarded  except  so  far  as  they  are  admitted 
by  the  parties  against  whom  they  are  sought  to  be  enforced.  JSeese  t.  Mahoney, 
805. 

18.  Openzvo  Defauia^— DzLiaENCE  Bbquibed.— A  defendant  who,  haying  snftered  a  de- 
fEuilt,  has  obtained  from  the  plaintiff  a  stipulation  that  the  default  may  be  set 
aside,  most  use  reasonable  diligence  in  applying  to  the  C!oart  for  the  relief  con- 
templated, or  his  right  to  it  will  be  lost  An  unexplained  delay  of  seyen  years  in 
making  the  application  will  justify  the  Court  in  refusing  to  enforce  the  stipnlsr 
tion.    Id. 

t 

19.  Idem:— Showino  Bequibed.— An  application  to  open  a  default  must  be  acoom« 

panied  by  some  showing  of  merits.    In  the  absence  of  such  showing  it  will  be 
denied.    Id, 

20.  Abbitbation— Who  may  Submit  to.~ Wherever  parties  may  by  their  own  act 
transfer  real  property,  or  exercise  any  act  of  ownership  with  regard  to  it^  they 
may  refer  any  disputes  concerning  it  to  the  dedsion  of  arbitrators,  who  may  order 
the  same  acts  to  be  done  which  the  parties  themselves  might  do  by  agreement 
This  was  the  rule  at  common  law  and  is  not  altered  by  section  three  hundred  and 
eighty  of  the  Practice  Act.    Blair  v.  WalUzce,  817. 

21.  SuooEEmoK  OF  Death  amd  SuBSTmmoir  of  Exbcutob.— Where  the  plaintiff  in 
an  action  died  before  trial,  and  a  subsequent  order  for  judgment  contained  a  re- 
cital as  follows:  *'  This  action  having  been  continued  in  consequence  of  the  death 
of  the  plaintiff,  by  his  executor,  Samuel  Webb,  and  the  jury  having  found  a  ver- 
dict for  plaintiff,"  and  then  awarded  judgment  in  &vor  of  the  plaintiff:  Eeid,  that 
the  recital  suffidentiy  showed  a  suggestion  of  the  death  of  the  original  plaintiff 
and  a  continuance  or  revival  of  the  cause  in  the  name  of  the  executor.  Gregory 
V.  HayneSt  448. 

22.  Bsmsa  abidb  JuDaKEMT  ok  Tbbmb.— Where  a  motion  to  set  aside  a  judgment  is 
granted  "  on  payment  of  all  costs,"  the  judgment  remains  in  force  until  the  costs 
are  paid.    Id, 

28.^ClosTS.— A  failure  by  tiie  opposing  party  to  file  hia  cost  bQl,  or  to  give  notice  under 
a  rule  of  Court  allowing  five  days  after  notice  for  payment  of  the  oosta,  would 
not  operate  to  make  the  vacation  of  the  judgment  absolute.    Id. 

24.  CowniTiojiAL  Obdeb,  Effect  of. — ^After  a  conditional  order  to  set  aside  a  judg^ 
ment,  the  Court  in  deciding  a  motion  to  place  the  cause  on  the  calendar  for  trial, 
<*  orders  that  said  motion  be  and  the  same  is  hereby  denied,  and  tiie  judgment  will 
remain:"  Heldt  that  this  was  a  distinct  abjudication,  that  the  previous  order  had 
not  taken  eilbot;  and  held  further,  that  this  order  directing  that  the  judgment 
remain,  being  the  last  in  the  case  and  not  having  been  appealed  from,  it  deprived 
of  all  force  any  previous  order  in  reference  to  vacating  the  judgment.    Id. 

26.  Dbfatjut  how  Made.— An  acceptance  hy  plaintiff's  attorney  of  senrioe  of  a  de- 
murrer, filed  by  a  defendant  after  hia  default  has  been  entered,  is  a  waiver  of  tiie 
da&ult    Hestrea,  Adnwrnstrator,  v.  ClemenU,  425. 

26.  Bevibw  on  Appeal. — On  appeal  by  a  plaintiff  firom  an  order  overruling  a  motion 
for  new  trial,  made  by  him  upon  the  ground  of  insufficiency  of  the  evidence  to 
justify  the  verdict,  an  exception  taken  by  defendant  on  the  trial  to  the  competency 
of  a  witness  who  testified  for  plaintiff  will  not  be^ionsidered.  Pierce  v.  Jackson, 
686. 

Bee-PuBADXBQ,  1,  2;  Saui,  Judioial,  5;  Appeal,  2, 4,  7-10, 12;  Aonoor,  1-4;  Cebti- 
OBABt,  1-5;  Jttbob  akb  Vebdict,  1-4,  LnoTATioira,  Btatdte  of,  6;  Iedicivznt, 
2,  8;  UmkEBTAXXNO,  6;  Eqxtitt,  10, 12;  Labplobd  Ain>  Tenant,  11-13. 
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PBEEMPnOH* 
Bee  PrxLio  Lasbs. 

PBESCBIPnON. 
8ee  PoeanaiON,  4;  Mtetwuh  QBun*  ft» 

PBESUMPnON. 

1.  Phbwmfhoibi  as  to  MEncAS  QiuKTB.— Preenmptioiifl  are  only  indnlged  to  ropply 
tbeaibeenoeoffiMStB.  There  can  be  no  presamption  against  aeoertained  and  esteb- 
liflhed  faoia.  The  piesnmption,  therefore,  of  a  giant  fnm  the  long  poaaeBBion  of 
land  18  repelled  and  destroyed  by  the  production  or  proof  of  the  instnxment  nnder 
which  the  possession  was  held.    Jfleto  t.  Carpenter,  466. 

See-SAN  Fkancibco,  1;  EnciMEirr,  1;  PsoiaseoBT  Notes,  2,  8:  Hubbakd  and  Wifb, 
2;  Fbakohibb,  5;  Office  aivd  Offioeb,  IS;  Abbitbatxon,  1;  Deed,  9;  Mssoak 
Gbamt,  6;  LnoTAXiOMS,  Statute  of,  8:  T^lvd  ajxd  Statdtb  of  Kbauss,  7,  8: 
Cbucdial  Law,  9. 

PBINGIPAL  AND  SUBETY. 
See  Subbtt. 


PB0CE8S. 
066  Pbaouce,  6;  Wbit  of 

PR0HI8S0RT  NOTES. 

1«  KoxB  <anx  fob  Debt,  Effbot  of.~A  note  given  in  oonaideration  of  an  aata- 
oedeni  indebtedness  does  not  per  se  discharge  the  debt.  In  the  absence  of  an 
agreement  to  the  contraxy,  the  only  effect  is  to  suspend  the  remedy  until  the  ma- 
tority  of  the  note.    Smith  ▼.  O1001U,  11. 

1.  JkaBJuaMKirT  of  Notb  to  Maxeb  Axoubtb  to  Patiibmt.— An  assignment  of  a  Joint 
and  sevenl  negotiable  promissory  note  by  the  payee  to  one  of  the  makers  before 
its  matority  amounts  to  paymeni  and  the  right  of  action  against  the  maken  is 
not  rerlTed  by  a  subsequent  assignment  to  a  third  person  after  maturity.  Iftiie 
subsequent  assignment  were  made  before  maturity  to  an  innocent  person,  a  rig^i 
of  aetion  would  exist  in  bis  fkvor  against  the  makers.    Gordon  Y,Wan$ey,  7!, 

BeePuAsnro,  1, 6, 7, 21;  PAnonr.  1;  PAsunoHHiv,  8, 4;  Ann,  2. 

PUBUO  LANDS. 

1.  BiiSBroiFWATToBAZiJK>Ai)6.--nieActof  OongiessofAugmit,1852,wlikfliglTe6 
to  railroad  and  other  companies,  on  complying  with  certain  conditions,  a  right 
of  way  orer  the  public  lands,  does  not  confer  upon  the  companies  afaiUng  them- 
aelTes  of  its  provisians  the  right  to  enter  upon  premises  in  the  actual  occupancy 
of  a  settler  without  oompensating  him  for  the  damage  done  to  his  possession. 
Oal.  ITorihem  B,  B.  Co.  v.  0<nUd,  254. 

S^  Idem— PuBFOSB  of  Aor.— The  purpose  of  the  Act  of  Congress  was  merely  to  giv* 
a  right  to  enter  upon  the  public  lands,  assuming  them  to  be  vacant,  and  ite  effect 
is  to  reliBquish  to  theoompanies  complying  with  its  requirements  any  claim  for 
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oompeiuation  that  might  belong  to  the  United  States,  as  proprietor,  nnder  any 
proceeding,  by  virtae  of  a  State  law,  to  appropriate  the  land  for  pablic  nse.    Id, 

9,  Bettleb  on  Pxtblic  Lami)8.— A  settler  upon  the  pablic  lands  in  this  State,  having 
no  other  title  than  that  of  occnpancy,  cannot,  consistently  with  the  policy  of  the 
General  Oovemment  and  of  the  State  in  reference  to  such  lands,  be  Seated  by  the 
Ooorts  as  a  naked  wroug-^loer.  As  against  persons  claiming  a  simple  privilege  like 
that  conferred  upon  railroad  companies  by  the  Act  of  Congress  of  Angost,  1852,  he 
has  an  equitable  right  to  his  possession  and  improvements  which  the  Courts  will 
protect    Id. 

4.  PuBuc  Lands  Subject  to  Location  under  School  WABBAMTB.-*The  public  lands 
of  this  State  were,  previous  to  their  survey  by  the  General  Government,  subject 
to  location  by  the  holders  of  school  warrants  issued  under  the  Act  of  ICay  8d,  1852. 
Van  Valkehburg  v.  McOlgmd^  3S0. 

6.  Selection  of  State  Lands.— Dott  v.  Meador,  16  Cal.  296,  affirmed  upon  the  points 
that  the  Act  of  Congress  of  September,  1841,  donating  lands  for  internal  improve- 
ments, is  as  to  the  States  to  be  subsequently  created  a  grant  inpreaentii  and  vests 
in  each  of  them  immediately  upon  its  admission  500,000  acres  of  the  Government 
lands  within  its  boundaries,  not  reserved  from  sale,  with  the  right  to  select  the 
same  in  BU«h  manner  as  its  Legislature  may  direct;  that  such  selection  may  bo 
made  before  the  land  is  surveyed  by  the  Government,  but  must  be  subject  to 
change  if  subsequently,  upon  the  survey  being  made,  it  be  found  to  want  con- 
formity with  the  lines  of  such  survey.    Id, 

8.  Location  before  Survet  Yoid. — C .  being  the  holder  of  two  school  wananis  issued 
under  the  State  Act  of  May  8d,  1852,  located  with  them,  in  November  of  that  year, 
three  hundred  and  twenty  acres  of  public  land,  of  which  no  survey  had  at  that 
time  been  made  by  the  General  Government,  took  possession  of  ibe  same  and 
occupied  it  until  1857,  when  he  conveyed  the  premises  with  the  warrants  to  M., 
and  he  subsequently  to  the  defendant,  «rho  took  and  has  since  retained  the  posses- 
sion. The  original  selection  was  not  strictly  in  conformity  with  the  lines  of  the 
subsequently  made  survey  of  the  United  States,  but  after  such  survey  the  defen- 
dant caused  its  boundaries  to  be  changed  so  as  to  conform  with  the  lines  of  the 
sectional  divisions  established  by  the  survey,  and  deposited  his  warrants  in  the 
United  States  Land  Office  of  the  district.  The  plaintiff  claims  under  a  location  of 
other  school  warrants  made  by  him  upon  the  same  land  after  the'  survey  by  the 
United  States.  In  ejectment  by  plaintiff  to  recover  the  land  of  defendant:  Held, 
that  the  location  by  C.  before  the  Government  survey  was  valid,  and  that  the  title 
of  defendant  should  prevail.    Id, 

Bee  Ejeotmestt,  8, 11;  PossEssioy,  1;  Mexican  Grant,  6, 10.  1& 

PUBOHASE  AND  PUBOHASEB. 

1,  hale  of  Land  bt  Attornet.— Where  a  purchaser,  under  a  oonveyaiioe  ezeonted 
by  an  attorney  having  a  power  not  imder  seal,  pays  the  purchaae  money,  and 
enters  into  possession,  a  Court  of  Equity  will  protect  him,  and  parties  claiming 
under  him,  against  subsequent  purchasers  with  notice  ttom  the  grantor  of  the 
power.    DutUm  v.  Warschauer,  609. 

S»  PoesEBSioN  TO  put  Pubchaser  on  iNQCiRy.— Open,  notorious,  and  exclusive  pos- 
session of  real  estate  is  sufficient  to  put  a  purchaser  upon  inquiry  aa  to  the  interest* 
legal  or  equitable,  held  by  the  possessor.    Id, 

8,r  iDBiff— Bt'Tenant.— Such  possession  by  a  tenant  is  sufficient  to  put  the  purobaBer 
upon  inquiry  as  to  the  landlord's  title.    Id, 

See  Trust  and  Trustee,  1, 4;  Ldotations,  Statute  of,  11;  Sale,  Judicial. 
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BiLTIElOATION. 

^ESTOPPZL,  12. 

BEOITAL. 
See  Ban  FBAVomoa,  2;  Comtraot,  6;  Mexioav  Qmn^  Jm. 

BECOBDS. 
bee  EyiDEi?OB,  1, 2, 

BEDEHPnON. 

1.  BEmMFnoK  BT  JuHioB  KoBTOAOEE.— A  jnnlor  mortgagee,  not  nuide  ft  party  to  ft 
aiiit  for  forecloBTxre  of  a  prior  mortgage,  has  the  atatatory  right  of  redemjitioii 
within  six  months  from  a  sale  made  under  a  decree  in  such  suit,  and  retains  also 
the  general  equitable  right  of  redemption  which  exists  independent  of  the  statute. 
If  made  a  party  to  the  foreclosure  suit,  his  equitable  right  of  redemption  is  barred, 
)mt  he  is  still  a  redemptioner  under  the  statute.    Frink  y.  Mtarphyt  108. 

12.  Btatutobt  Bight  to  Bed^em.— Although  the  decree  ascertains  the  amount  of  his 
lien  and  directs  its  payment  out  of  any  surplus  proceeds  of  the  sale  remaining 
after  satisfaction  of  the  prior  lien,  his  statutory  right  to  redeem  is  not  thereby 
destroyed,  but  still  exists  as  to  any  portion  of  his  demand  not  satisfied  by  the 
application  of  the  surplus  proceeds  of  the  sale.    Id. 

&  StTBSEQTTBirr  LiENB.— The  phrase,  *'  on  tohich  the  property  vxts  aotd,**  occurring  in 
the  two  hundred  and  thirtieth  section  of  the  Practioe  Act,  refers  to  the  lien  which 
the  action  was  brought  to  enforce,  and  does  not  apply  to  the  liens  of  subsequent 
incumbrancers  who  are  made  parties.    Id. 

4.  "Months"  Defined. — The  term  **  months"  used  in  the  statute  fixing  the  period 
of  redemption  from  Judicial  sales  means  calendar  and  not  lunar  months.  Orou 
▼.  Fowler,  892. 

See  MoBTGAOE,  8:  Sale,  Judicial,  12;  Btatutbi,  8« 

BEFOBMAnON  OF  INSTBUHEMT. 
See  Pbactioe,  6. 

BEPLEVIN. 
See  Pbaoticb,  ld»lS. 

BES  JUDICATA. 
flee  AXBUL,  15-18;  Mexican  Gbaivt,  9;  Eomn.  U»  ]S» 

BETUBN  OP  OFFICEB. 
Bee  Bale,  Judicial,  10. 

BIGHT  OP  WAY. 

Bee  Public  Lands,  1,  8. 
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SALE,  JUDICIAL. 

1.  Pbobatb  bALES— to  what  Statdtb  applies.— -The  provision  of  the  act  regu- 
lating the  settleinent  of  the  estates  of  deceased  persons,  dechying  that  no  sale 
of  any  proper^  of  an  estate  shall  he  valid  unless  made  upon  an  order  of  the  Pro- 
bate Oonrt,  applies  only  to  sales  by  executors  and  administrators.  It  has  no  ref- 
erence to  judicial  sales  under  the  decrees  of  the  District  Courts,  nor  to  sales  in 
pursuifaioe  of  testamentary  authority.    FaUon  v.  JBuOert  24. 

2.  Sale  in  Mass,  Invalid.— A  sale  in  mass,  under  a  writ  of  execution,  of  real  estate, 
consisting  of  several  known  and  distinct  parcels,  at  a  price  greatly  below  the  ao- 
toal  value  of  the  property  cannot  be  sustained  against  the  objection  of  the  Judg* 
ment  debtor.    San  Francisco  v.  PiosZey,  56. 

8.  Idek— Not  Void,  but  Yoidable.— Such  sales  are  not  absolutely  void,  but  are  void- 
able, and  win  be  set  aside  upon  reasonable  and  proper  application,  when  there  ia 
reasonable  ground  for  belief  that  they  were  less  beneficial  to  the  creditor  or  debtor 
than  they  wotdd  have  been  had  a  different  mode  been  pursued.    Id, 

4.  Idsv— -When  hat  be  Set  AsmE.— Under  an  execution  against  the  city  and  county 
of  San  Francisco,  the  Sheriff  sold  a  tract  of  land,  belonging  to  the  corporation, 
one  mile  in  length  and  half  a  mile  in  width,  which  had,  long  previous  to  the 
sale,  been  laid  out  by  the  city  authorities  into  blocks  and  streets  of  designated  di- 
mensions and  boundaries,  and  marked  upon  the  ofiSciaJ  map  of  the  city;  part  of 
the  land  lay  xmder  the  tide  waters  of  the  bay  of  San  Francisco,  and  the  dry  land 
was  intersected  by  a  navigable  stream.  The  property  was  sold  in  mass  for  three 
hundred  and  sixty  dollars,  and  was  worth  at  the  time  about  $75,000 :  Eeld,  that 
upon  application  by  the  judgmeuc  debtor,  the  sale  was  properly  set  aside,  on  ac- 
count of  the  manner  in  which  it  had  been  made.    Id, 

6.  FoBBGLOsuBE  Bale— Behedt  OF  PuBOHABEB.— When  the  titie  of  a  purchaser  at  a 
sale  in  a  foreclosure  suit  fails  on  account  of  a  defect  of  parties  in  such  suit,  he 
must  seek  relief  by  pursuing  the  course  pointed  out  in  Boggs  v.  ffargrave,  16  Cal. 
666.    Burton  v.  i^ies,  87. 

6.  Tenant  in  Possession,  who  I8.~A  person  who,  after  the  commencement  of  an 
action  to  foreclose  a  mortgage,  acquires  possession  of  the  premises  i^m  one  of  the 
defendants  and  continues  to  occupy  after  a  sale  under  the  decree  of  foreclosure  ia 
a  "tenant  in  possession,"  and  liable  as  such  to  the  purchaser  for  the  rents  and 
profits  accruing  between  the  sale  and  the  execution  of  the  Sheriff's  deed.  Shares 
V.  Scott  River  Co,,  135. 

7.  Manaqino  Aoent  not  a  Tenant  in  PosaBSsioN. — B.  having  a  possessory  interest 
in  certain  premises  which  had  been  sold  under  a  foreclosure  decree  employed  M. 
to  manage  the  property,  and  receive  all  its  proceeds  and  pay  them  over  in  certain 
fixed  proportions  to  B.  and  S.:  Eeld,  that  H.  was  a  mere  agent  of  B.  and  not  a 
«*  tenant  in  possession,"  and,  therefore,  not  liable  to  the  purchaser  at  the  sale  for 
the  rents  and  profits.    Id, 

8.  PuBOHASEB  AT  JxTDiciAL  SALE,  BiOBTS  OF.— Whether  the  puTchaser  at  a  judicial 
sale  can  maintain  an  action  for  the  rents  and  profits  against  the  tenant  in  posses- 
sion before  receiving  his  deed  from  the  Sheriff— Quer^.    Id, 

9.  Monet  Deposited  bt  Shebiff  Loses  rrs  Identitt.— Where  a  Sheriff  deposits,  in 
his  own  name,  with  his  banker  money  received  from  a  sale  by  him  under  Judicial 
process,  its  identity  is  lost,  and  it  cannot  be  followed  as  a  specific  fund  by  the  par- 
ties entitied  to  the  proceeds  of  the  sale  into  the  hands  of  a  third  person  who  baa 
drawn  it  from  the  banker  upon  the  Sherifi^s  order.    CarUon  v.  Conroy,  170. 
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10.  TXELB  or  PUBCHASEB  AT  SbEBIFP'B  SaLE»  ON  WHAT  IT  BBBTB.—  The  tlfle  of  the 

parahaser  qf  real  estate  at  execution  sale  does  not  depend  upon  and  is  not  aflBacted 
by  the  Sheriff's  retnm  npon  the  writ  of  ezeoution.  The  title  rests  upon  the 
Judgment,  execution,  sale,  and  deed,  and  is  not  impaired  by  any  defect  in  the  re- 
tnm of  the  officer,  or  by  his  failure  to  make  any  retnm.    Clark  t.  Lockuooodt  220. 

11.  Bhebzff'b  Dszn,  when  Yoid.— A  Sheriff's  deed  npon  a  Judicial  sale,  executed  be- 
fore the  expiration  of  the  statutory  period  of  redemption,  is  absolutely  void  and 
not  merely  voidable.    Oross  v.  Fofder,  892. 

Bee.  Advxxixsxbaxob  ahb  Ezecutob,  1,  2;  Wbtt  or  AsaiBZiifGB,  I-4s  Owncm  jom 
Offigeb,  1,  3;  Mobioaoe,  6. 

BALE  OF  PERSONAL  PBOPEBOT. 
Bee  Oomtbaot,  8,  9. 

BAN  FBANOISOO. 

L  hidikiiim  Gbaxitb.— An  Alcalde  of  Ban  Francisco  bad,  in  18i9»  anlhorily  as  such 
to  make  grants  of  the  lands  of  that  pueblo,  and  the  same  presumptions  in  regard 
to  the  regularity  and  effect  of  his  proceedings  attach  to  him  as  to  other  officers. 
White  ▼.  Jfoses,  84. 

2.  Idem— REcrrALs  eey.— Where  the  grant  of  an  Alcalde  recited  that  he  made  it  by 
virtue  of  the  authority  in  him  vested,  and  in  pursuance  of  the  order  of  the  Town 
Council:  Held,  that  his  general  authority  to  make  the  grant  as  Alcalde  was  not 
limited  by  the  recital,  and  that  the  grant  was  admiasible  in  support  of  the  title  of 
the  grantee  without  proof  of  any  order  of  tli^  Town  Council.    Id. 

8.  Idem— How  made.— A  grant  by  an  Alcalde  In  1849  of  pueblo  lands  in  Ban  Fran* 
dsco,  was  not  invalidated  by  the  fact  that  it  was  made  in  pursuance  of  a  sale  at 
public  auction  by  order  of  the  Town  Council.    Id, 

4.  Yan  Ness  Obdinakcr,  Pubpose  of.— The  Van  Ness  Ordinance  was  framed  upon 
the  theory,  that  the  better  right  to  the  bounty  of  the  city  rested  with  the  first 
possessor,  provided  lus  possession  was  actual,  and  had  not  been  voluntarily 
abandoned,  and  such  prior  actual  possessor  is  entitled  to  the  benefits  of  the 
ordinance,  notwithstanding  an  interruption  of  his  possession  l^  the  intrusion  or 
trespass  of  others.    Hubbard  v.  Barry,  821. 

5.  Qbamt  or  JiTsnoE  or  Peace  Void.— A  Justice  of  the  Peace  of  Ban  Franoiaoo  in 
1849  had  no  authority  as  such  to  make  grants  of  the  pueblo  lands  of  that  dty,  and 
a  grant  made  by  him  is  inoperative  for  any  purpose  whatever.    Id, 

6.  Obdinancb  or  Citt  Null  amd  Void.— The  several  cases  which  have  been  before 
this  Court  in  relation  to  the  liability  of  the  city  of  Ban  Francisco  to  the  parties 
who  bid  off  the  city  slip  property  at  the  attempted  sale  by  the  city  authorities  in 
December,  1853,  under  an  alleged  ordinance,  designated  as  Ordinance  No.  481, 
commented  upon,  and  held  to  have  decided  and  settled  the  following  points: 

^trst— That  the  ordinance,  so  called,  was  never  passed,  and  was,  therefore,  a  nullity. 
iSscorui— That  the  sale  made  in  pursuance  of  it  was,  therefore,  invalid  and  passed  no 

title  to  the  bidders. 
TTitrcI— That  the  bidders  were  entitled  to  recover  back  from  the  city  the  purchase 

money  paid  by  them,  and  received  and  appropriated  by  the  dty  authorities. 
^ourthr—ThaX  they  were  not  precluded  from  a  recovery  either:  1st,  by  reason  of  any 

want  of  privity  between  themselves  and  the  city;  or  2d,  by  the  alleged  subsequent 

adoption  by  the  city  authorities  of  the  ordinance  directing  the  sale;  or  8d,  by 
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reason  of  a  sabsequent  alleged  ratification  of  tibie  sale  by  an  appropriation  of  the 
proceeds;  or  4th,  by  the  clause  in  the  city  charter  restraining  the  corporation  from 
contracting  liabilities  beyond  the  sum  of  $50,000;  or  5th,  by  the  Act  of  the  Legis- 
latore  of  1858,  authorizing  the  Ciiy  Treasurer  to  execute  deeds  to  the  purchasere 
on  certain  conditions.    Pimenial  y.  San  FranaiscOy  S51. 

7.  Invalid  Bales  of  Cmr  Sup  Pbofebtt. — The  complaint,  in  an  action  to  recover 
back  from  the  city  of  San  Francisco  purchase  money  paid  upon  the  invalid  sales 
of  her  city  slip  property  in  1853,  was  filed  April  21st,  1856,  and  alleged  that  one 
instalment  of  the  purchase  money  was  paid  December  27th,  1853,  another  Feb- 
ruary 27th,  1854,  and  a  third  April  27th,  1854,  and  that  these  several  payments 
were  received  by  the  city  on  the  respective  days  of  their  payment.  The  referee  to 
whom  the  case  was  referred  found  as  a  fact,  that  the  sevend  payments  were  made 
to  the  city  and  accepted  by  her  as  alleged  in  the  complaint:  Eeld,  that  the  defense 
of  the  Statute  of  Limitations  pleaded  by  the  city  must  be  sustained  as  to  the  first 
two  instalments,  and  disallowed  as  to  the  third.    I<L 

8»  OoNBOLiDATioN  AcT,  EFFECT  OF.— The  Corporation,  the  City  of  San  Francisco,  was 
not  destroyed  by  the  Consolidation  Act,  but  continued.  Its  name  only  was  changed, 
and  the  change  in  this  respect  did  not  require  any  alteration  in  the  pleadings  or 
any  suggestion  of  record  in  an  action  pending  against  the  city  at  the  time  the  act 
was  passed.    People  ex  rel,  Frank  v.  San  Franoiaco,  668. 

9.  Idem.— Where  an  action  was  commenced  against  the  City  of  San  Frandsoo  pre- 
vious to  the  passage  of  the  Consolidation  Act,  but  judgment  was  not  recovered 
until  after  the  passage  of  the  said  act:  Eeid,  that  the  judgment  was  binding  against 
the  existing  corporation,  the  City  and  County  of  San  Francisco.    Id, 

10^  Idem— Indebtedness  of  City.- The  provision  of  the  fourth  section  of  tiie  Con- 
solidation Act,  respecting  the  preexiBting  indebtedness  of  the  city  of  San  Fran- 
cisco, was  not  a  mere  legislative  declaration  of  good  fioith  towards  the  public 
creditors,  but  a  requirement  imposing  upon  the  Board  of  Supervisors  the  duty  of 
providing  for  the  payment  of  that  indebtedness.    Id. 

11.  Idem— Attthobitt  of  Sttfebvibobs.- The  Board  of  Supervisors  of  the  Cityimd 
County  of  San  Francisco  have  authority,  and  it  is  their  duty  to  provide  for  the 
payment  of  judgments  recovered  against  the  city  of  San  Francisco.  They  have 
no  discretion  except  between  two  courses  of  procedure.  They  must  either  appro- 
priate for  this  purpose  money  already  in  the  treasury,  or  they  must  raise  the 
money  by  taxation.    Id, 

12.  Idem— Mandamus  "Lisa,— Mandamus  ia  the  appropriate  remedy  to  enforce  iha 
performance  of  this  duty  by  the  Board  of  Supervisors.    Id. 

18.  Idem— Passage  of  Obdinancb.— There  being  no  discretion  as  to  the  duty  to  be 
performed  there  is  none  as  to  the  use  of  the  means  required  in  performing  it.  If 
the  means  require  the  passage  of  an  ordinance,  the  Supervisors  have  no  discretion 
to  refuse  to  pass  the  ordinance.  They  have  not  in  such  case  the  right  to  vote  ai 
their  option  either  for  or  against  the  ordinance.    Id. 

14.  Idem— AuDrrxNa  Claims  against  Cttt.— Section  ninety-five  of  the  Consolidation 
Act,  with  reference  to  auditing  claims,  does  not  apply  to  judgments  recovered 
upon  the  preexisting  indebtedness  of  the  city.    Id. 

16.  Idem— CoNBTBUcnoN.- The  restrictive  clauses  of  that  section  and  of  othersections 
of  the  act  must  bo  read  in  connection  with  the  fourth  section  and  receive  such  a 
construction  that  the  provisions  of  all  may  stand.    Id. 

16^  Idem- Patuent  of  Cmr  Indebtedness.— In  imposing  upon  the  Supervisors  the 
duty  of  providing  for  the  payment  of  the  city  indebtedness,  the  LegisUturQ 


Digitized  by 


Google 


INDEX. 

anihorlzed  them  to  UJsb  all  the  ordinary  measureB  e«ential  to  its  complete 
performanoe.  The  duty  carriea  with  it  the  means.  The  Boaid  can  appro- 
priate from  the  revenues  or  levy  a  tax,  and  the  adjusting  of  the  details  is  a  mere 
matter  of  adn^inistration,  which  can  be  had  under  the  direction  of  any  of  the 
officers  of  the  corporation  designated  for  that  purpose.    Id, 

See  ExBOiaiEMT,  6;  8tatutbs,  1, 2;  LnfrrATzoira,  Statdti  Of » tk 

BOHOOL  WABRANTfc*. 
Bee  PuBUO  LAia)6»  4,  6, 7* 

BGIBE  FACIAS. 
See  PiuonciB,  t, 

BHEBIFF. 
Bee  Baza,  Jitdicial,  d;  Eqihtt,  11,  l%i 

BPEGHTC  PKRFOBlCANCnB^ 
Bee  Equity,  1-6. 

STATUTES. 

!•  EmaoT  of  Bzpbal  of  bTATXTTE.— Where  a  contract  is  made  and  executed  in  ppr- 
Buanceof  a  statute,  which  also  prescribes  the  parties  against  whom  and  the  mode 
in  which  it  may  be  enforced,  the  right  to  enforce  it  in  the  manner  prescribed  is  a 
part  of  the  contract,  and  is  not  affected  by  a  subsequent  act  repealing  the  pro- 
Tisions  in  reference  to  the  enforcement  of  the  contracts  authorized  by  the  statute 
under  which  it  was  made.    OreigTUon  v.  Pragg,  116. 

%  OoNBOiJDATiON  Act  of  San  Fbanoisoo.— The  Consolidation  Act  of  1856,  as  amended 
-  in  1859,  authorized  the  city  authorities  of  San  Francisco  to  enter  into  contracts 
with  individiials  for  grading  its  streets,  and  provided  that  the  charges  under 
the  contract  should  be  borne  by  the  owners  of  the  adjacent  lots.  Section  fifty- 
nine  authorized  a  contractor,  upon  the  completion  of  his  work,  to  sue  each  delin- 
quent owner  for  the  amount  of  his  assessment.  In  March,  1861,  a  contract  was 
entered  into  with  plaintiff  for  grading  a  certain  street,  and  the  work  under  it  was 
completed  by  him  in  April.  May  18th,  1861,  an  act  was  passed  repealing  section 
fifty-nine.  In  August,  1861,  plaintiff  commenced  the  present  action  against  one  of 
the  delinquent  owners  to  recover  the  amount  assessed  against  him:  Reld,  that 
plaintiff's  right  to  maintain  the  action  was  not  impaired  by  the  Bepealing  Act; 
that  the  right  to  sue  the  property  owners  was  a  part  of  the  contract,  and  could  not 
be  taken  away  by  legislation  subsequent  to  his  performance  of  the  work.    Id. 

8t  Statutes,  BEFiNmoN  of  Tebmb.— When  a  term,  not  technical,  is  used  in  a  statute 
It  must,  unless  the  Legislature  have  affixed  to  it  a  special  definition,  be  taken  in 
its  ordinary  and  general  sense.    Oroas  v.  Fowler y  392. 

^  Vaudity  of  Act  of  LsoisiiAlTTBE.— The  validity  of  a  public  act  of  the  Legislature 
is  in  no  respect  impaired  by  the  knowledge  or  ignorance  at  the  time  of  the  action 
of  the  Legislature  in  passing  it  on  the  part  of  the  parties  who  may  be  affected  by 
Its  operation.    Oakland  v.  Oarpentier,  642. 

See  EsiATES  of  Deceased  Persons,  3;  Fbanghise,  7. 
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STATUTORY  CONSOatUCTION. 

Criminal  Praetioe  ulct— Sections  213, 229, 2S0, 277, 278, 28,  in  People  t.  Lawrence,  872; 
Section  246,  in  People  v.  Yanoe,  408;  Sections  402,  440,  in  People  t.  Bnumlgan, 
338. 

Ferries  and  ToU  Bridges— Acta  of  1850, 1855,  in  Fall  v.  Sutter  Co.,  251. 

Forcible  SrUry  and  Detoincr— Section  13,  in  Wheelock  v.  Warsohaaer,  81S. 

Husband  and  F^e— Section  6,  in  Ck)les  t.  Soulaby,  51. 

OoiUand— Incorporation  Acts  of,  in  Oaldand  y.  Carpentier,  6G2. 

PracUoe  ^c£— Section  1,  in  Hnmiston  v.  Smith,  134;  Section  22,  in  Hayes  y.  Shattack, 
54;  Section  45,  in  Bowe  y.  Badgalluppi,  635;  Section  46,  in  Goddard  y.  Folton. 
435;  Sections  65,  66,  in  Canfieid  y.  Tobias,  350;  Section  68,  in  Lewis  y.  Bigney, 
278;  Sections  102, 177,  in  Mills  y.  Gleason,  279;  Sections  223,  in  San  Francisco 
y.  Pizley,  68;  Section  230,  in  Frink  y.  Mnrphy,  112;  Section  254,  in  Van  Winkle 
y.  Hinckle,  843,  and  Bico  y.  Spence,  510;  Section  836,  subdivision  1,  in  Adama 
y.  Woods,  165;  Section  352,  in  Whitney  y.  Allen,  236;  Sections  645, 659,  in  Dutil 
y.  Pacheco,  442;  Sections  659,  660,  661,  in  Speyer  y.  Ihmels,  286. 

Probate  Aet^Seciions  128, 131, 133, 134, 136, 139, 140, 145, 147, 148,  150,  and  220,  in 
FsUon  y.  Butler,  31;  Section  148,  in  White  y.  Moses,  44. 

JRaUroads—Act  of  Congress  granting  right  of  way,  and  State  Laws,  (Stats.  1851,  438> 
1852. 172,)  in  California  N,  B.  B.  Co.  y.  Gould,  259. 

Becords—Act  to  supersede  certain  Courts,  (Stat.  1850,  77,)  Act  for  transfer  of  records, 
(Stat.  1850, 218,)  Act  concerning  County  Becorders,  Section  21,  (Stai  1850, 151,) 
and  Sections  3, 10, 21,  (Stat.  1851, 199,)  Act  concerning  Salaries  of  QfiEk^ers,  (Stst. 
;L860,  83,)  in  Touchard  y.  Eeyee,  210. 

J20oemie— Section  15,  of  Act  of  1857,  in  Eeane  y.  Cannoyaa,  302. 

Boads  and  Highways— Qection  5,  (Stat.  1855, 192,)  Supervisors'  Act,  1856, 61,  in  Huff- 
man y.  San  Joaquin  Co.,  430. 

Ban  ^ranmsco— Article  m.,  Section  6,  of  Charter,  (Stat.  1861,  857,)  in  Pimental  v. 
San  Francisco,  864;  Sections  4,  95,  of  the  Consolidation  Act,  in  Frank  y.  San 
Francisco,  695. 

iScncol  Lands— Act  of  Congress  of  1841,  in  Van  Yalkenburg^y.  M6Gloiid»  88S» 

Statute  o/ Zimitotions— Section  31,  in  Pefia  y.  Yance,  148. 

Tenants  in  Oonymon—{Bts,t,  1857,  62,)  in  Touchard  y.  EeyeSr  206. 

To>ujn  Xonds— Act  of  Congress  of  1844,  in  Bhodes  v.  Craig,  428. 

Van  ilTew  OixUfuuio»— In  Eeane  v.  Cannovan,  304,  and  in  Hubbaidr.  Bany,  893. 

BTJPBEME  C0X7BT. 
See  Afpxal. 

SUBETT. 
pee  ImiBmnTi;  Undebtazsto,  1, 2, 7;  Bo«x>,l«  Si 

TAKES. 

1.  Tax  Bxkd  as  Eviziinge.— The  statute  which  makes  a  tax  deed  prima  fade  evi- 
dence of  the  transfer  of  the  tiUe  of  the  delinquent,  applies  only  to  deeds  executed 
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upon  ft  sale  for  taxes  levied  sabeequent  to  its  passage.  A  tax  deed  execated  preriona 
to  the  passage  of  the  statute,  is  not  admissible  as  evidence  of  title  withoat  proof 
that  all  the  requirements  of  the  law  authorizing  its  execution  had  been  complied 
irith.    Zeane  v.  Camiawiny  291. 

)3ee  EncncENT,  5;  Officb  aiid  Officsb,  1,  8;  Deed,  4,  6;  AsAziDOKiaczrr,  1. 

TENANTS  IN  COMMON. 

1.  Ti!CA»T  m  OoiofON  Emtitced  to  PofiSEsaiox.— One  tenant  in  common  is  entitled 
to  the  possession  of  the  entire  tract  held  in  common  against  all  persons  but  his 
cotenants  and  parties  clalmiTig  under  them,  and  as  a  consequence  can  maintain 
against  them  an  action  for  its  recovery.    Hart  v.  Babertaon,  S46. 

3.  Oo-Tdtasts,  Biohtb  of.~No  action  of  a  portion  of  several  tenants  in  common 
can  impair  the  rights  of  their  co-tenants.    Mahoney  v.  Van  WlnJde,  552. 

8.  TENA27T  IN  CoKMON  ENTITLED  TO  P08SEB8ION.— A  tenant  in  common  of  an  un* 
divided  portion  of  a  tract  of  land  is  entitled  to  the  possession  of  the  whole  tract 
as  against  all  persons,  except  his  co-tenants,  and  as  a  consequence  may,  as  against 
all  others,  maintain  ejectment  for  the  entire  premises.    Id, 

4.  Tenant  in  Cokmon  mat  Bboovkb  nr  EnsorMZUT.— One  tenant  in  common  in  a 
mining  claim  may,  as  against  mere  trespassers,  recover  in  ejectment  the  entire 
claim.    Howe  v.  Bacigalk^ppi,  636. 

5.  Idex. — In  an  action  brought  by  several  plaintifb  to  recover  a  mining  claim  the 
answer,  without  alleging  any  misjoinder,  denied  plaintiffi'  title  and  asserted  aa 
independent  and  better  title  in  defendants,  and  the  proofs  showed  that  some  of 
plaintifb  had  no  interest,  and  that  others  of  them  had  a  title  sux)erior  to  that  of 
defendants  as  tenants  in  common  with  persons  not  made  parties:  Held,  that  those 
of  plaintiflB  thus  showing  title  should  recover  of  defendants  the  entire  premises* 

Id. 

8ee  Dsm,  8;  Hijbband  and  Wife,  4;  PABnn»  4. 

TENDER. 
Bee  EQtTiTTy  6b 

TRADE  MAmc, 
Bee  Equitt,  7, 8. 

OSANBFER  OF  AOTIOH. 
Bee  Cboonal  Law,  1, 8. 


TRUST  AND  TRUSTEE. 

TBUBT.^'Wbere  a  conveyance  of  land  is  executed  to  one  penon  and  the  purchase 
money  is  paid  by  another,  the  grantee  holds  the  land  in  trust  for  the  person  who 
pays  ibe  consideration.    Bidden  v.  Jordan,  92. 

RBsm/riNO  Tbust.— Where  a  part  of  the  purchase  money  of  land  is  paid  by  a  per- 
son other  than  the  grantee,  and  no  agreement  is  shown  between  the  grantee  and 
such  person,  a  trust  results  in  favor  of  the  latter  for  an  intecest  in  the  land  pro- 
portioned to  hia  sliatv"  of  the  ourchase  money.    Id, 
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,  Besultiko  Tbust— Pboof  of  YEBBAii  Agbeeuent.^— Although  a  yerbal  agreement 
by  A  to  porchafle  land  for  B  may  not  be  given  in  evidenoe  to  establish  a  resulting 
trust  where  the  entire  purchase  money  has  been  paid  by  A  and  the  oonveyanoe 
taken  in  his  name,  yet,  if  any  part  of  the  purchase  money  is  shown  to  have  been 
paid  by  B,  a  verbal  agreement  may  then  be  proved  which  shall  have  the  effect  to 
deprive  A  of  all  beneficial  interest  in  the  purchase,  and  to  clothe  the  entire  estate 
in  his  hands  with  a  trust  in  favor  of  B.    Id, 

Besultzng  Trust— Pboof  of  Yebbal  Aqkeeuesit.— H.,  being  desirous  of  purchas- 
ing a  certain  farm,  agreed  verbally  with  J.  that  the  purchase  should  be  made  by 
and  in  the  name  of  J.,  and  the  oonveyance  taken  to  him;  that  H.  should  furnish 
a  portion  of  the  purchase  money,  and  that  the  balance  should  be  advanced  by  J. 
and  within  a  certain  time  repaid  to  him  with  interest  by  H.,  upon  which  J.  should 
convey  the  title  to  H.  H.  having  furnished  the  portion  of  the  purchase  money 
as  agreed,  J.  made  the  purchase,  paid  the  whole  price  and  took  a -deed  in  his  own 
name.  In  an  action  by  H.  to  compel  J.  to  execute  a  conveyance  to  him:  Held, 
that  the  verbal  agreement  might  be  proved  for  the  purpose  of  showing  a  resulting 
trust  in  favor  of  H.,  and  thai  the  effect  of  the  transaction  was  to  make  J.  a  mere 
trustee  of  H.  as  to  the  entire  property,  holding  the  legal  title  as  security  for  the 
repayment  of  his  advances.    Id, 

SeeEjsoiMEMT,  2;  Mobtqaox,  12;  Hezzgaxi  Gbast,  7. 


UNDEBTAEINa. 

1.  Undsbtaeino  ok  Afpeal,  Effeot  of.— An  undertaking  on  appeal  conditioned  for 
the  payment  of  what  the  judgment  creditor  has  no  legal  right  to  receive  is  not,  as 
to  suoh  condition,  binding  upon  the  sureties.     Whitney  v.  JiBerit  23d. 

2.  UNDEBTASiMa — TiTABn.TrY  OF  SuBETizs.— Plaintiff obtaii^  a  j udgment  f oredosing 
a  mortgage  against  B.,  the  mortgagor,  who  was  in  possession,  from  which  B.  ap- 
pealed, and  to  perfect  the  appeal  and  stay  proceedings  gave  an  undertaking,  with 
defendants  as  sureties,  conditioned,  among  other  things,  that  if  the  judgment 
should  be  affirmed,  B.  would  pay  to  plaintiff  the  value  of  the  use  and  occupation 
of  the  premises  pending  the  appeal.  The  judgment  having  been  affirmed,  and  no 
sale  of  the  property  having  been  made,  the  present  action  was  brought  against  the 
sureties  to  recover  the  value  of  the  use  and  occupation  between  the  date  of  the 
undertaking  and  the  affirmance  of  the  judgment:  ffddt  that  the  undertaking,  in 
reference  to  use  and  occupation,  was  not  required  by  the  statute,  and  that  the 
sureties  were,  therefore,  not  liable.    Id, 

8.  UmdebtazooinBeplevin,  LiABiuTTOFSuBEnES.- Theonehundredandseventy- 
seventh  section  of  the  Practice  Act  and  the  decisions  under  it,  to  the  efkct 
that  the  sureties  upon  the  tmdertaking  given  by  the  plaintiff  in  a  replevin  action 
to  procure  a  delivery  of  the  property,  are  not  responsible  for  a  return  of  the  pro- 
perty or  its  value  unleRs  a  return  was  claimed  in  the  answer  and  awarded  by  the 
judgment,  do  not  apply  to  cases  where  the  action  is  dismissed  by  the'  plaintiff 
before  trial.    IfiUs  v.  Gleaaon,  274. 

4.  LiABiuTT  OF  SuBETiES  ON  DISMISSAL  OF  AoTiON.— The  dJsmJBsal  of  a  replevin 
action  by  the  plamtiff  before  trial  leaves  the  parties  tO  settie  in  an  action  upon 
the  undertaking  those  matters,  including  the  right  of  defendant  to  a  return  of  the 
property,  which,  had  the  original  suit  been  prosecuted,  must  have  been  determined 
therein  in  the  first  instance.  The  opportunity  to  obtain  a  judgment  for  the  return 
having  been  taken  away  by  the  failure  to  prosecute,  defendant  is  entitled  to  re- 
oover,  in  an  action  on  the  imdertaking,  compensation  in  damages.    Id. 
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Si  JuBZEFiQ^TiON  "WHEN  YoiD.— A  justification  by  the  sureties  upon  an  nndertaUng 
on  appeal  to  the  Supreme  Court  made  before  a  County  Judge  of  a  county  other 
than  that  where  the  judgment  was  rendered,  ia  not  effectual  for  any  purpose. 
TeviSY,  (yOormell,  512. 

0.  Beenbtatement  of  APPBAL.>-Where  a  motion  to  reinstate  an  appeal  was  opposed 
on  the  ground  that  the  undertaking  on  appeal  was  invalid,  and  after  argument 
and  submission,  was  denied  on  this  ground:  ffeld,  that  it  was  then  too  late  for 
appellant  to  offer  to  file  a  new  undertaking.  The  ofier  should  have  been  made 
before  the  motion  was  submitted.    Id. 

7.  BoHD,  Co^TSTBUcnoN  OF.— A  bond  in  the  following  form:  Enow  all  men  that  we, 
A.  as  principal,  and  B,  0,  and  D,  as  sureties,  are  bound  unto  the  people  in  the 
several  sums  affixed  to  our  names,  viz.:  B  in  the  sum  of  ten  thousand  dollars;  O 
in  the  sum  of  five  thousand  dollars;  D  in  the  sum  of  three  thousand  dollars,  etc., 
etc. — "for  the  which  payment  well  and  truly  to  be  made  we  severally  bind  our- 
selves, our  heirs,"  etc.— and  signed  and  sealed  by  the  obligors,  is  held  to  be  an 
instrument  embracing  several  distinct  obligations,  each  of  which  is  a  joint  obliga- 
tion of  the  principal  and  one  surety,  and  not  joint  and  several.  People  v.  Hartley, 
585. 

USE  AND  OCCUPATION. 

Bee  MoBTOAGE,  11. 

VAN  NESS  OEDINANCE. 
Bee-BAN  Fbancisoo,  4;  EjE0TMEZ«Tr6. 

YENDOB  AND  VENDEE. 

1.  Pasties  in  butt  fob  Pubchase  Monet  of  Land.— Where  a  vendor  of  land  con- 
tracts with  the  vendee  that  he  will  pay  off  a  mortgage  previously  executed  by  him 
upon  the  property,  the  mortgagee  is  not  a  necessary  party  to  a  suit  for  the  pur- 
chase money  brought  by  the  vendor  before  the  mortgage  is  discharged.  A  judg- 
ment, in  such  case,  retaining  the  purchase  money  under  the  control  of  the  Court 
imtil  the  mortgage  is  satisfied,  is  sufficiently  favorable  to  the  defendani  Leese 
V.  Sherwood,  151. 

3.  Venxx>b'8  Lien  not  Assignable.- The  equitable  hen  which  a  vendor  oi  xtiu 
estate,  after  an  absolute  conveyance,  retains  upon  the  property  for  the  unpaid 
purchase  money  is  not  assignable.    Baum  v.  Origsby,  172. 

8.  Idem. — This  lien  is  not  a  specific-absolute  charge  upon  the  property,  but  merely 
a  personal  privilege  of  the  vendor,  and  does  not  pass  by  a  transfer  of  his  daim  for 
the  purchase  money.    Id, 

4.  Vendob'b  Lien,  how  Waived. — The  lien  of  the  vendor  ]»iiot  waived,  in  the  ab- 
sence of  express  agreement  to  that  effect,  by  the  taking  of  the  note  or  other  per- 
sonal security  of  the  vendee  for  the  inuchase  money;  but  is  waived  by  the  taking 
of  a  distinct  and  independent  security,  unless  there  is  at  Uie  time  an  express 
agreement  for  its  retention.    Id, 

6.  Vendob's  Lien,  how  Diotinguibhed.- The  distinction  between  the  lien  of  a  vendor 
after  absolute  conveyance  and  the  lien  of  a  vendor  when  the  contract  of  sale  is 
unexecuted,  stated.  In  the  latter  case,  the  vendor  holds  the  legal  estate  as  security 
for  the  purchase  money,  and  can  assign  his  contract  with  the  conveyance  of  the 
title,  and  in  that  event  his  assignee  acquires  the  same  rights  and  is  subject  to  the 
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flMune  liabilities  as  bimaelf.  In  the  fonner  ease,  the  Tendor  nlainB  »  men  eqtdtj, 
vhioh,  to  become  of  any  force  or  efEbot,  nrnat  be  eetabliahed  by  the  decred  of  the 
Court.    Id. 

6.  Yekdob's  Lien  not  AssxaNABLE.— A  yendor'a  lien  ia  not  aaaignable.  Baumr. 
Origtby,  ante  172,  affirmed  on  this  point.    Lewis  y.  CoviUaud,  178. 

7.  Ysndob'b  Lien.— a  yendor's  lien,  after  absolute  conyeyanoe,  is  not  a  spedflo  ab- 
solute charge  upon  the  property,  but  only  an  equitable  right  of  the  yendor  to  re- 
sort to  it  in  caae  the  purchase  money  is  not  paid.    WUUams  y.  Toung,  227. 

8.  Ysndob'b  Lien  not  AaaiONABLE.— It  is  a  right  which  can  only  be  asserted  l^  one 
who  has  parted  with  his  property.  It  is  the  personal  priyil^ge  of  the  yendor,  giyen 
solely  for  his  security,  and  is  in  its  nature  imaBsignable.  Bourn  y.  OrigAy,  infi» 
172,jKfflrmed.    JS. 

YERDIOT. 

See^  JuBOB  AND  Ybbdiov. 


WAIYEB. 
BaePuuDiNa,  12;  PBJuma%S8L 

WASTE. 

Bee  MOBTQAGE,  11. 

WATEB  BIGHT. 

1.  DivBBSioN  or  Watbbwhen  not  an  Affbopbiation.— The  diyarsloii  of  the  mien 
of  a  stream  with  the  object  of  drainage  simply,  or  without  the  intention -of  apply- 
ing them  to  some  useful  purpose,  does  not  constitute  an  appropriation.  MoKin-' 
ney  y.  8mUh,  874. 

2^  Appbopbiation  or  Watbb  LmrnsD.— The  takmg  up  of  the  waters  of  a  stream  for 
a  special  limited  purpose  is  an  appropriation  of  only  so  much  of  the  water  as  is 
necessaiy  for  that  particular  purpose.  The  surplus  may  be  the  subject  of  a  new 
appropriation,  which  will  giye  to  the  second  locator  a  paramount  ri^t  to  the  use 
of  all  the  waters  of  the  stream  not  required  for  the  spedfio  purpose  of  the  flrat 
appropriation.    Id. 

8.  Pbidb  BiOBT  TO  Watbb  Lmrno).— PlaintiiBi  oonstmoted  a  dam  across  Clear 
Creek  and  dug  a  ditch  for  some  distance  along  its  bank,  by  means  of  which  all  the 
waters  of  the  stream  were  diyerted  and  retomed  to  the  creek  at  a  point  half  a  mila 
below.  The  object  of  the  diyersion  was  to  drain  the  channel  of  the  stream  below 
the  dam  and  supply  water  for  working  a  tract  of  mining  chtims  owned  by  piMt>«% 
in  the  bed  of  the  stream.  Subsequentiy  defendants  dug  a  ditch  at  a  point  aboya, 
through  which  they  diverted  the  waters  of  the  same  stream  for  general  mining 
purposes.  Still  later  plaintiib  extended  their  diteh  to  other  mining  points  and  to 
agricultural  land  below,  and  used  the  water  for  mining  and  irrigating  at  these 
latter  places.  In  an  action  by  plaintifb  to  recoyer  for  injuriea  occasioned  by  the 
diyersion  of  defendants  to  the  use  of  the  water  at  the  latter  points  to  whioh  plain- 
tiib'  ditch  had  been  extended:  Eeld,  that  the  prior  right  of  plaintiib  was  limited 
to  the  use  of  the  water  for  working  their  original  claims  in  the  bed  of  the  stream; 
that  as  to  the  surplus  aboye  what  was  required  for  that  particular  purpose,  defen- 
dants' right  was  paramount;  and  that  plaintLSs  could  not  recoyer.    Id. 

See  EyiDENCE,  6. 
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"WITNESS. 
fieo^OBZKZNAii  liAw,  6;  Eyxdbhqb,  S. 

WBTT  OF  ASSISTANCE. 

L  "W^OT  OF  AaBiBxiHOB,  WEEK  TO  IssuB.— >A  writ  of  sflsisianoe  oan  only  iasoe  against 
the  defendanti  in  the  suit,  and  parties  holding  under  them  who  are  bound  by  the 
decree.    Burton  f .  Xiu,  9i. 

2.  Wbxt  or  AssraTANGB,  when  Denied.— L.,  a  married  man,  parchased  certain  real 
estate,  subject  to  a  mortgage  thereon,  which  had  been  previonslj  ezecnted  l^  his 
grantor,  and  soon  afterwards  died.  The  mortgagee  commenced  an  action  to 
forecloee  the  mortgage,  making  the  execators  of  L.,  but  not  the  widow,  a  party, 
and  after  a  decree  of  foreclosure  and  sale  and  expiration  of  the  time  of  redemp- 
tion, received  the  SherifTs  deed,  (himself  being  the  purchaser,)  and  thereupon 
^yplied  to  the  Court  for  a  writ  of  assistance  against  the  widow,  who  retained  pos- 
session of  a  portion  of  the  premises,  which  on  demand  she  refused  to  surrender: 
ESeild,  on  appeal  from  an  order  denying  the  writ,  that  the  denial  was  proper;  that 
ilie  estate  oouTeyed  to  L.  became  thereby  the  common  property  of  himself  and 
wifiB;  that  upon  his  death  the  title  to  one-half  of  this  property  vested  in  her,  sub- 
ject only  to  the  mortgage  and  the  lien  for  the  payment  of  debts;  that  this  title  was 
not  affected  by  the  prooeedings  in  the  foreclosure  suit  to  which  she  was  not  a  party; 
and  that  not  being  bound  by  the  decree,  a  writ  of  assistance  could  not  be  issued 
against  her.    Id, 

8.  WBiTovAaBiszAircB,WHBirQBAiiTED..-The  purchaser  at  a  sale  under  a  dearee  of 
foreolosure  of  a  mortgage  is  entitled  to  a  writ  of  assistance,  although  the  decree 
in  the  foredoBure  action  contains  no  direction  to  deliver  the  possossion,  and 
although  at  the  time  of  the  application  no  preliminary  order  for  such  deliveiy 
of  possession  has  been  made  by  the  Court    Montgomery  v.  MUkUemm,  108. 

€,  Wbxt  of  AssmrAiroB,  what  BiQinBmi  to  OBX*iH.-nAIl  that  is  requisite  to  obtain 
ilie  writ  as  against  the  parties,  and  those  claiming  with  notice  under  them  after 
the  commenoraMot  of  the  action,  is  to  ftamish  to  the  Oourt  proper  evidence  of  a 
presentation  of  the  deed  to  them,  and  a  demand  of  ^b»  possosrion,  and  their  z»- 
ftusltosorrenderit.    JUL 

Bee  MoBZOAOBi  6, 7. 
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AFFIRMED. 

OoTOBEB  Term,  1862. 

Anderson  v.  Sonoma  County;  Oalifomia  N.  B.  B.  Co.  v. 
Sovihworih;  Edwards  v.  Johnson;  Eureka  Lake  Co.  v.  Van 
JSageii;  People  v.  Ah  Yet. 

Januaby  Term,  1863. 

Dams  V.  EstudiUo;  People v,  Oreer;  Peoples.  Ferguson;  People 
y.  Watson;  Jnimbert  v.  Hood;  Sogers  v.  King;  People  v.  Leach. 

EEYERSED. 

OoTOBEB  Tebm,  1862. 
Thompson  V.  Moore;  People  Vr  Hklks. 

June  Term,  1863. 

Cook  T.  De  La  Ouerra;  Hadley  v.  Jones;  Ban  Francufco  v. 
Crane;  San  Frandsoo  v.  Qrogan;  People  y.  Clark;  Vdavaoenoio 
v.  Fodque. 
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